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MABRIAGE  AND  DIVOBCB-NUNC  PRO  TUNC  I>£CKBB. 

Isabel  W.  Seleb  (widow). 

Claimant  and  soldier  were  married  on  the  29th  day  of  May,  1881.  Claitiiant  was 
diToroed  from  her  former  hasband  April  8,  1881.  Soldier  had  been  previously 
married,  bnt  in  a  proceeding  for  a  divorce  from  his  former  wife  the  records  of  the 
circuit  court  of  Cook  County,  111.,  show  that  on  the  28th  day  of  May,  1881,  the 
case  was  heard  by  the  judge  of  said  court,  and  a  decree  of  divorce  ordered,  and  a 
formal  decree  was  spread  upon  the  records;  it  further  appears  that  soldier's 
attorney  in  said  suit  subsequently  informed  him  that  a  final  decree  could  not  be 
entered  until  soldier  paid  the  stenographer  for  transcribing  his  notes  of  the 
evidence  taken  in  said  suit  and  a  balance  due  said  attorney ;  said  soldier  paid 
said  charges,  whereupon  said  attorney  presented,  on  July  14,  1881,  to  the  judge 
of  said  court  a  decree  in  nearly  the  identical  language  as  the  decree  formerly 
spread  on  the  records  of  said  court,  which  said  judge  signed,  and  the  same  was 
also  spread  on  the  records.    It  is 

Held,  That  said  soldier  was  legally  divorced  from  his  former  wife  on  the  day  said 
cause  was  tried  and  determined,  and  not  on  the  date  of  entering  said  subsequent 
decree,  and  that  his  marriage  to  claimant  was  valid. 

Asiistcmt  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

November  18^  1898. 

Isabel  W.,  widow  of  Joseph  B.  Siler,  late  private  Company  A,  Four- 
teenth Indiana  Infantry,  appealed  Angast  8,  1898,  from  the  Barean 
action  of  Jnne  1, 1898,  rejecting  her  widow's  claim,  No.  604459,  filed 
October  23, 1897,  under  the  act  of  June  27, 1890,  on  the  ground  that 
she  was  not  the  legal  widow  of  soldier. 

It  is  contended  by  claimant's  attorney  that  she  was  legally  married 
to  soldier  May  29, 1881 ;  that  at  the  time  of  her  said  marriage  there  was 
no  legal  impediment  to  a  legal  marriage;  that  her  husband,  the  soldier, 
was  divorced  from  his  former  wife  on  May  28, 1881 ;  that  conceding  that 
the  decree  of  divorce  was  not  signed  by  the  chancellor  of  said  court 
until  July  14, 1881,  a  valid  common-law  marriage  is  established,  as  she 
continued  to  cohabit  with  him  as  his  wife  in  the  State  of  Illinois  from 
September,  1881,  to  the  date  of  his  death,  October  6, 1897;  that  the 
issue  of  their  marriage  was  one  sod,  Oharles  Joseph  Siler,  born  August 
14, 1882;  that  if  the  ceremonial  marriage  was  not  originally  legal,  it 
became  so  by  reason  of  continuous  cohabitation  subsequent  to  the 
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removal,  by  death  or  divorce,  of  any  impediment  that  may  have  existed 
at  the  time  of  the  first  marriage;  citing  the  cases  of  Mercy  Lewis  (5 
P.  D.,  293)  and  John  M.  Rich  (4  P.  D.,  234). 

Soldier  enlisted  Jane  7, 1861,  and  uraB  honorably  discharged  October 
13, 1861,  and  died  October  6, 1897. 

He  was  married  to  claimant,  the  ceremony  being  performed  by  a 
clergyman  at  Niles,  Mich.,  May  29,  1881,  and  the  first  qnestion  to  be 
determined  is  the  validity  of  this  marriage. 

Both  claimant  and  soldier  had  been  previously  married,  but  claim- 
ant was  divorced  from  her  first  husband,  James  M.  Belnap,  by  proceed- 
ings had  in  the  circuit  court  of  Cook  County,  111.,  and  concluded  April 
8, 1881,  a  decree  of  divorce,  a  vinculo  matrimonii,  being  granted  her  on 
that  date. 

The  case  was  specially  examined,  and  the  special  examiner  under 
date  of  May  25, 1898,  reported  as  follows: 

I  examined  all  of  the  original  papers  on  file  in  the  circnit  coart  pertaining  to  sol- 
dier's application  for  divorce  from  his  first  wife,  Sasan^  and  made  copies  of  so  much 
of  sach  papers  as  I  thought  was  necessary. 

The  copies,  made  exhibits  herewith,  of  the  evidence,  and  the  caption  of  the  deeree 
of  divorce,  in  the  case  of  Joseph  B.  Siler  v.  Susan  Siler,  shows  that  such  cause  was 
tried  on  May  28,  1881. 

From  the  testimony  herewith  and  all  the  circumstances  connected  with  the  case, 
it  is  evident  that  soldier,  believing  himself  divorced  from  his  first  wife  May  28,  1881, 
married  this  claimant  the  following  day,  and  had  no  intent  whatever  to  commit  a 
bigamous  marriage  with  claimant. 

Although  the  decree  of  divorce  of  soldier  from  his  first  wife  was  not  entered  of 
record  until  July  14,  1881,  and  the  soldier  did  not  thereafter  remarry  this  claimant, 
he  continued  to  live  with  claimant  until  he  died,  and  it  is  evident  from  the  testimony 
of  soldier's  attorney,  C.  A.  Surine,  that  soldier  believed  himself  to  be  this  claimant's 
lawful  husband,  and  all  the  facts  in  the  case  indicate  that  claimant  thought  herself 
to  be  soldier's  lawful  wife. 

The  following  copy  of  the  proceedings  in  the  soldier's  divorce  suit 
are  the  " exhibits  "  referred  to  by  the  examiner: 

In  the  circuit  court  of  Cook  County,  May  term,  1881. 

State  of  Illinois,  County  of  Cook,  m; 

J.  B.  Siler  v,  Sfsan  Silek 

CerUfioaie  of  evidence. 

Be  it  remembered  that  on  the  trial  of  the  above-entitled  cause  before  the  Hon. 
William  H.  Bamum,  presiding  as  chancellor  of  said  circuit  court,  on  the  28th  day  of 
May,  A.  D.  1881,  the  same  being  one  of  the  days  of  the  May  term  of  said  courts  the 
complainant  to  maintain  the  issues  on  his  part  introduces  the  following  evidence: 

J.  B.  Siler,  the  complainant,  called  as  a  witness  on  his  own  behalf,  was  duly  sworn 
and  testified  as  foUows : 

Direct  examination  by  Mr.  Surine  : 
Q.  You  are  the  complainant,  Mr.  Silerf — A.  Yes. 
Q.  When  was  you  married  to  the  defendant  f — A.  26th  of  March,  1863. 

(Here  follows  a  long  list  of  questions  and  answers.) 
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At  a  term  of  the  circuit  court  held  in  and  for  the  oonnty  of  Cook,  in  the  State  of 
IllinoiB,  at  the  oonrt-hoose  in  the  city  of  Chicago,  on  the  Twenty-eighth  day  of  May, 
in  the  year  1881. 

Present,  the  Honorable  William  H.  Bamnm,  circuit  judge. 

JOSKPH  B.  SiLBB  ) 

V.  S  37682.    2150.    In  chancery. 

Susan  Sh^er.    ) 

This  case  having  come  on  to  he  heard  upon  the  bill  of  complaint  herein,  the  answer 
of  the  defendant  thereto,  the  cross  bill  of  the  defendant  herein,  and  the  answer  of 
the  complainant  thereto,  and  the  court  having  beard  the  tefltimony  of  witnesses 
sworn  and  examined  in  open  court,  and  having  heard  the  arguments  of  counsel  and 
being  fully  advised  in  the  premises,  and  on  consideration  thereof,  doth  fimi  all  the 
material  facts  alleged  in  said  complainant's  bill  are  true  and  that  the  defendant  has 
been  guilty  of  desertion  for  a  period  of  over  two  years.  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the  marriage  between  the  complainant  and 
defendant  be  dissolved,  and  the  same  is  hereby  dissolved  accordingl3',  and  the  par- 
ties are,  and  each  of  them  is,  freed  fVom  the  obligations  thereof. 

It  is  further  ordered,  adjudged,  and  decreed  by  the  court  that  the  defendant  have 
the  care,  custody,  control,  and  education  of  said  child,  to  wit.  Clay  Siler,  without 
any  interference  on  the  part  of  the  complainant  until  the  further  order  of  this  court. 

A  transcript  of  Airther.  proceedings  had  in  said  canse,  filed  in  the 
Pension  Bureau  October  29, 1897,  is  as  follows : 

United  States  of  America,  State  of  niinoiB,  County  of  Cook,  ss: 

Pleas  before  the  Honorable  William  H.  Bamum,  one  of  the  judges  of  the  circuit 
court  of  Cook  County,  Illinois,  at  a  term  thereof  begun  and  beld  at  Chicago,  in  the 
court  house, in  said  county  and  State,  on  the  third  Monday  (being  the  twentieth  day) 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one,  and  of 
the  independence  of  the  United  States  the  one  hundred  and  fifth. 

Present,  Honorable  WiUiam  H.  Bamum,  one  of  the  judges  of  the  circuit  court  of 
Cook  County;  State  of  lUinois. 

L.  L.  Mills,  State's  Attorney, 
O.  S.  Mann,  Shenff. 
Attest: 

Jacob  Gross,  Clerk. 

Be  it  remembered  that,  at  the  term  aforesaid,  to  wit,  on  the  fourteenth  day  of 
July,  A.  D.  1881,  the  following,  among  other  proceedings,  were  had  and  entered  of 
record  in  said  court,  to  wit: 

JosxpB  B.  Siler) 

V.  V  37682.    2150.    Bill. 

Susan  Siler.     ) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint  herein,  the 
answer  of  the  defendant  thereto,  the  cross  bill  of  the  defendant  herein,  and  the 
answer  of  the  complainant  thereto,  the  court  having  heard  the  testimony  of  wit- 
nesses sworn  and  examined  in  open  conrt,  and  having  heard  the  argaments  of  conn- 
sel,  and  being  fully  advised  in  the  premises,  and  on  consideration  thereof  doth 
find  that  all  the  material  facts  alleged  in  the  said  complainant's  bill  are  true,  and 
that  the  defendant  has  been  guilty  of  desertion  for  a  period  of  over  two  years: 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  marriage 
between  the  complainant  and  defendant  be  dissolved,  and  the  same  is  hereby  dis- 
solved accordingly,  and  the  parties  are  and  each  of  them  is  freed  from  the  obliga- 
tions thereof. 

It  is  further  ordered,  a4jndged,  and  decreed  by  the  court  that  the  defendant  have 
the  care,  custody,  control,  and  education  of  said  child,  to  wit.  Clay  Siler,  without 
any  interierence  on  the  part  of  the  complainant  until  the  further  o^der  of  this  court. 
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It  appears  that  the  decree  of  July  14, 1881,  is  almost  an  idcDtical 
copy  of  the  decree  of  May  28, 1881,  and  its  existence  is  accoanted  for 
by  Charles  A.  Snrine,  who  testified  before  the  special  examiner  May 
19, 1898, as  follows: 

I  am  46  years  of  age;  my  post-office  address  is  Suite  907,  Jonmal  Bnilding,  160 
Washington  street,  Chicago,  111. ;  occupation,  lawyer.  I  was  associated  with  George 
Sparling  in  the  law  business  during  1881,  and  I  remember  during  1881  we  made 
application  for  divorce  for  Joseph  B.  Siler  from  his  wife,  Susan.  I,  as  clerk,  wrote 
Qp  all  the  papers  in  the  case  and  had  aU  consultations  with  said  Joseph  B.  Siler 
with  reference  to  his  application  for  divorce,  and  I  conducted  the  examination  of  Siler 
in  court.  I  attended  to  the  rase  from  beginning  to  end,  and  remember  the  circom- 
stances  very  well.  With  tho  original  papers  in  case,  which  is  known  as  General 
No.  37682  of  the  circuit  court  of  Cook  County,  111.,  now  before  me,  I  state  as  follows: 
The  said  case  was  tried  on  May  28,  1881 .  Upon  the  hearing  of  the  testimony  the  court 
ordered  the  complainant  to  take  his  decree.  Thereupon  this  affiant  (witness)  ordered 
the  stenographer  who  reported  said  case  to  write  up  certificate  of  evidence.  That 
the  said  complainant,  upon  being  informed  by  this  affiant  that  the  court  ha<l  ordered 
a  decree,  left  this  affiant  and  remained  away  from  this  affiant  until  some  time  in  the 
month  of  July,  1881,  when  affiant,  on  learning  his  address,  notified  him  through  the 
mail  to  call  on  affiant  and  pay  affiant  the  balance  due  him  for  affiant's  services,  and 
to  pay  the  stenographer  for  taking  down  and  writing  up  the  testimony  taken  in 
said  case.  That  on  the  14th  day  of  July,  1881,  the  said  Siler  called  on  this  affiant 
and  manifested  surprise  when  told  by  this  affiant  that  a  decree  could  not  be  entered 
until  the  court  had  a  copy  of  the  evidence  taken  in  said  cause  tiled  with  the  decree. 
Thereupon  the  said  Siler  paid  to  affiant  the  expenses  of  said  stenographer,  and  on 
that  day  I  presented  the  decree  to  the  judge  who  heard  said  cause,  and  on  that  day 
the  judge  had  entered  of  record  the  decree  of  divorce. 

I  think  the  legal  effect  of  this  decree  was  to  annul  the  marriage  between  Siler- and 
his  wife,  Susan,  on  July  14, 1881 ;  and  it  is  my  opinion  that  there  was  a  legal  marriage 
existing  between  said  Mr.  Siler  and  his  present  widow,  Isabel  W.  Siler,  at  the  data 
of  his  death. 

I  have  since  learned  that  on  May  29,  1881,  the  said  Joseph  B.  Siler  married  his 
present  widow,  Isabel  W.  Siler,  and  I  am  satisiied  that  at  that  time.  May  28, 1881,  he 
was  of  the  opinion  that  all  had  been  done  that  was  to  be  done  in  getting  his  divorce, 
and  I  am  satisfied  he  believed  he  was  actually  divorced  on  May  28,  1881,  from  what 
he  told  me  when  he  called  on  me  July  14,  1881,  as  when  ho  called  on  me  July  14, 
1881,  he  told  me  he  supposed  Ife  was  divorced  on  May  28,  1881,  as  he  heard  the  court 
tell  him  to  tak  his  decree  at  that  time.  He  also  told  me  on  July  14,  1881,  that  he 
had  remarried,  as  after  having  been  told  by  the  court  to  take  his  decree  be  sup- 
posed that  was  all  there  was  of  it.  I  then  told  him  on  July  14,  1881,  that  his  mar- 
riage that  he  went  through  the  ceremony  of  on  May  29,  1881,  with  bis  present 
widow,  would  become  legal  and  binding  from  the  date  of  entering  the  decree,  July 
14,  1881.  That  the  ceremony  of  marriage  he  went  through  on  the  29th  of  May,  1881, 
cut  no  particular  figure  so  long  as  his  intent  was  to  get  married ;  that  he  had  gone 
through  the  ceremony  on  May  29,  1881,  under  a  misapprehension  of  facts,  and  that 
his  marriage  would  be  binding  from  and  after  July  14,  1881,  and  that  it  would  not 
be  necessary  for  him  to  go  through  another  marriage  ceremony. 

I  never  met  the  present  widow  of  Joseph  B.  Siler  until  after  his  death,  but  I  met 
him  occiisionally  after  July,  1881,  up  to  the  time  he  died,  and  he  always  spoke  of  his 
wife  and  child  whenever  I  met  him,  and  I  had  every  reason  to  believe  he  continued 
to  live  with  his  wife  he  married  May  29,  1881,  as  long  as  I  knew  him  thereafter, 
though  I  had  not  seen  him  for  about  a  year  prior  to  his  death.  On  one  occasion  I 
met  him  with  a  child,  n  boy  about  5  or  6  years  of  age,  he  referred  to  as  his  child. 
This  was  about  seven  years  alter  I  obtained  his  divorce  for  him  from  his  wife 
Susan. 
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If  a  final  decree  was  rendered  at  the  May  terra  of  said  coart,  a  sub- 
seqaent  decree  in  the  same  canse  at  a  subsequent  term  of  court,  which 
does  not  even  assume  to  be  amendatory  of  the  first  decree,  could  not 
affect  the  legal  or  marital  status  of  the  parties  established  by  the  first 
decree.  Courts  never  permit  a  litigant  to  be  prejudiced  by  the  delay 
of  the  courts.  The  maxim  is  that  ''an  act  of  the  court  shall  prejudice 
no  one,"  and  where  a  case  stands  over  for  argument  from  term  to  term 
on  account  of  the  multiplicity  of  business  in  the  court,  or  for  judgment 
from  the  intricacy  of  the  question  the  party  ought  not  to  be  prejudiced 
by  such  delay,  but  should  be  permitted  to  enter  up  his  judgment 
retrospectively  to  meet  the  justice  of  the  case.  (See  Brown's  Legal 
Maxims,  122-126;  Freeman  on  Judgment,  pars.  56  and  57,  and  note  1.) 

While  a  judgment  or  decree  is  not  admissible  in  evidence  until  it  has 
been  entered  in  the  judgment  book,  it  is^  nevertheless,  valid  before  such 
entry.  The  judgment  or  decree  is  what  is  duly  ordered  to  be  entered. 
(12  Bng.  and  Am.  Ency.,  Law  71  and  note  2.) 

Soldier's  case  was  completed  by  the  submission  of  his  evidence  under 
the  pleadings  May  28, 1881,  and  if  the  chancellor  then  announced  from 
the  bench  that  the  complainant  would  "  take  his  decree,"  it  would  fol- 
low that  soldier  was  then  divorced.  Had  the  chancellor  or  either  of 
the  parties  died  the  next  day,  the  decree  would,  when  entered,  relate 
back  to  May  28, 1881,  if  the  delay  was  not  caused  by  the  neglect  or  mis- 
take of  the  complainant.    (See  12  Ency.  of  Law,  80  and  81.) 

In  this  case,  however,  the  decree  appears  to  have  been  entered  on 
May  28, 1881,  and  in  all  respects  in  as  formal  a  manner  as  the  decree 
of  July  14, 1881,  and  while  the  later  decree  may  have  served  the  pur- 
pose of  collecting  the  fees  of  the  solicitor  and  the  stenographer  it  appears 
to  have  served  no  other  purpose. 

Had  the  decree  of  May  28, 1881,  contained  the  condition  that  com- 
plainant should  first  pay  his  Solicitor  and  the  stenographer's  fees,  such 
condition  would,  in  the  absence  of  statute,  have  been  surplusage  so  far 
as  it  afi'ected  complainant's  marital  status.  When  a  decree  makes 
unauthorized  or  superfluous  provisions  those  may  be  stricken  out  on 
motion.    (See  Stewart  on  Marriage  and  Divorce,  par.  409.) 

The  Pension  Bureau  appears  to  have  assumed  that  the  last  decree 
was  the  final  decree,  and  that  it  was  therefore  impossible  to  prove  a 
valid  common-law  marriage,  for  the  reason  that  the  ceremonial  marriage 
was  void,  soldier  being  at  that  time,  May  29, 1881,  undivorced,  and  the 
case  of  Cartwright  v.  McGowan  (121  111.,  388),  copied  in  6  P.  D.,  96,  is 
cited  in  support  of  the  Bureau  action.  The  difficulty  with  that  decision 
is,  that  the  court  appears  to  have  failed  to  consider  the  presumptions 
of  innocence  in  support  of  a  ceremonial  marriage.  The  decision  in 
Cartwright  v.  McGowan  (121  111.,  388)  was  in  efiect  overruled  in  part 
by  the  supreme  court  of  Illinois  in  the  case  of  the  Coal  Eun  Goal  Com- 
pany V.  Jones  (127  111.,  379),  wherein  it  was  held  that  a  second  marriage 
being  shown  in  fact,  the  law  raises  a  strong  ])re8umption  in  favor  of  its 
legality,  which  was  not  overcome  by  mere  proof  of  a  former  marriage, 
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and  that  the  first  wife  had  not  been  divorced.    The  court  iu  discassing 
that  cane  say: 

The  husband  might  have  obtained  each  divorce,  and  left  him  free  to  contract  the 
second  marriage. 

The  same  doctrine  was  announced  in  the  case  of  Harris  v.  Harris 
(8  Bradwell,  IU.,  App.,  57),  and  was  affirmed  by  the  Illinois  supreme 
court  iu  the  case  of  Johnson  v.  Johnson  (114  111.,  611).  See  also  the 
case  of  Josephine  Lake,  claim  No.  533,667,  decided  June  20, 1895  (177 
P.  L.  B.,  74) ;  Cole  v.  Cole  (153  111.,  585,  and  note) ;  Schmisseur  v,  Beatrie 
(147  111.,  210). 

In  the  case  under  consideration  a  ceremonial  marriage  is  shown,  and 
the  evidence  shows  that  the  parties  continued  to  live  together  as  man 
and  wife  in  the  State  of  Illinois  from  the  time  of  their  marriage  to  the 
date  of  soldier's  death. 

I  am  of  the  opinion  that  the  evidence  in  this  case  shows  that  soldier 
was  divorced  from  his  first  wife  prior  to  his  marriage  to  claimant,  and 
that  she  is  his  widow.  It  becomes  unnecessary  to  discuss  the  question 
of  a  common* law  marriage. 

The  action  appealed  from  is  reversed,  and  the  papers  in  the  case  are 
herewith  returned. 


EVIDENCE    PRESUMPTIONS— DEATH. 

Sophia  Pearson  (widow). 

The  soldier  deserted  claimaut  in  New  York  iu  1846  and  went  to  Missonri,  where  he 
married  another  woman,  &om  whom  he  separated  after  a  few  years,  aod  shortly 
afterwards  left  there  and  has  not  been  heard  from  since.  He  is  now,  if  living, 
about  82  years  of  age. 

Held,  That  the  facts  do  not  warrant  a  presumption  of  death,  as  soldier's  absence  ia 
not  unexplained. 

Secretary  G,  iV.  Bliss  to  the  Commissioner  of  Pensions^  October  7, 1898, 

The  claim  of  Sophia  Pearson  for  pension  under  the  act  of  July  27, 
1892,  as  the  widow  of  Wilham  Pearson,  who  served  during  the  Florida 
(Indian)  war  as  a  private  in  Company  0,  Second  United  States  Dra- 
goons, was  rejected  by  your  Bureau  in  September,  1897,  after  a  special 
examinntion,  on  the  ground  of  the  claimant's  inability  to  prove  that  the 
said  soldier  was  dead.  From  that  action  an  appeal  was  filed  in  Octo- 
ber, 1897. 

It  appears  from  the  evidence  that  the  soldier  and  the  claimant  were 
married  in  Louisiana  in  1843,  and  subsequently  lived  in  New  York, 
and  that  he  left  her  about  1846  and  she  has  never  heard  from  him 
directly  since.  It  is  shown,  however,  that  he  applied  for  a  bounty-land 
warrant  in  November,  1850,  at  which  time  he  was  a  resident  of  Boone 
County,  Mo.  Investigation  by  your  Bureau  has  disclosed  the  fact  that 
he  married  another  woman  in  Missouri,  and,  after  living  with  her  a 
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few  years,  disappeared  and  has  not  been  seen  or  heard  of  since  by  any- 
one in  that  locality.    It  is  contended  that  the  facts  are  sufficient  to 
create  a  presamption  of  death. 
The  act  of  March  13, 1896,  provides  as  follows: 

That  in  considering  claims  filed  under  the  pension  laws  the  death  of  an  enlisted 
man  or  officer  shall  be  considered  as  sufiSciently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continned  and  unexplained  absence  of  such 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  during 
which  period  no  intelligence  of  his  existence  shall  have  been  received.  And  any 
pension  granted  under  this  act  shall  cease  upon  proof  that  such  officer  or  enlisted 
man  is  still  living. 

Where  a  man  is  shown  to  have  deliberately  deserted  his  home  and 
family  and  to  have  gone  into  another  State  and  established  a  new  home 
and  domestic  relations,  it  can  not  be  said  that  his  aosence  is  <'  unex- 
plained." His  failure  to  return  to  his  deserted  wife  or  to  communicate 
with  her  affords  no  ground  whatever  for  presuming  his  death.  And  if 
he  thereafter  abandons  his  new  home,  and  the  new  wife  receives  no 
intelligence  of  his  existence  for  a  period  of  seven  years  or  more,  still  no 
inference  as  to  his  death  can  arise  from  that  fact  alone,  since  his 
relations  with  her  were  illicit  and  it  is  not  to  be  presumed  that 
he  woald  have  continued  them  if  living.  He  might  disappear  under 
sach  circumstances  as  to  create  a  presumption  of  his  death,  but  in  that 
case  the  presumption  would  arise  from  all  the  circumstances  attending 
his  disappearance  and  not  merely  from  long-continued  absence.  In  the 
ease  now  under  consideration  there  is  no  proof  of  any  facts  connected 
with  the  soldier's  disappearance  from  his  last-known  place  of  residence 
in  Missouri  which  would  warrant  a  presumption  of  his  death.  He  had 
separated  from  the  woman  he  married  there,  and  had  no  property 
interests  to  hinder  him  from  leaving.  He  simply  went  away,  and  the 
place  which  had  known  him  for  a  few  years  knew  him  no  more.  He 
was  an  Irishman  by  birth.  Nothing  is  known  of  his  family  or  of  his 
history  prior  to  his  marriage  to  the  claimant.  She  had  known  him 
only  six  months  when  she  married  him.  The  evidence  shows  him  to 
have  been  a  man  of  roving  disjwsition  and  dissipated  habits.  If  living, 
he  wouhl  now  be  about  82  years  old. 

The  law  has  not  fixed  any  limit  at  which  the  presumption  of  life  will 
cease.  It  has  been  held,  however,  that  the  extreme  age  of  100  years 
will  not  warrant  a  conclusive  presumption  of  death  (Burney  v.  Ball, 
24  Ga.,  505)  j  nor  infirm  health  and  80  years  (Matter  of  Hall,  1  Wall,  jr., 
86). 

After  careful  consideration  I  am  of  the  opinion  that  the  action  of 
yoar  Bnreau  in  the  premises  was  correct,  and  the  same  is,  therefore^ 
affirmed. 
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SEBVICE-MISSOUBI  MILITIA— ACT  JUNE  S7,  1890. 

Martha  Pattebson  (widow). 

Claimant's  hiuband  was  a  member  of  the  MisBonri  Six  Months'  Militia,  which  organ- 
ization was  never  in  the  United  States  service,  and  she  has,  therefore,  no  pen- 
sionable status  nnder  the  act  of  Jnne  27, 1890. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

October  17  ^  1898. 

The  appellant  herein,  Martha,  widow  of  Hezekiah  Patterson,  for- 
merly a  corporal  in  Company  I,  Fifth  Missouri  State  Militia  Infantry, 
Fagg's  regiment,  filed  her  application  under  the  act  of  June  27, 1890, 
on  January  4, 1896.  The  claim  was  rejected  on  October  13, 1897,  on 
the  ground  that  soldier  was  never  in  the  United  States  service,  and 
appeal  was  filed  on  October -28, 1897,  in  which  it  is  contended  that  the 
rejection  for  cause  stated  is  contrary  to  the  law. 

The  records  show  the  soldier  in  question  to  have  enlisted  on  Septem- 
ber 26, 1861,  and  to  have  been  relieved  from  duty  on  February  4,  1862, 
his  services  being  in  Company  I,  Fifth,  or  Fagg's,  Eegiment  Missouri 
State  Militia.  The  nomenclature  of  various  Missouri  military  organi- 
zations was  considerably  confounded,  especially  during  the  early  part 
of  the  civil  war,  but  there  seems  to  be  no  doubt  as  to  the  service  of  this 
soldier,  neither  is  there,  on  investigation,  regarding  the  status  of  the 
regiment  of  which  he  was  a  member. 

Previous  to  December,  1861,  there  were  but  two  regular  State  mili- 
tary organizations  in  the  State  of  Missouri  favorable  to  the  Federal 
cause.  The  first  of  these,  the  Three  Months'  Volunteers,  were  organ- 
ized under  the  authorization  of  President  Lincoln,  through  Captain 
Lyon,  then  in  command  of  the  St.  Louis  arsenal.  The  enrollment  of 
these  volunteers  commenced  as  soon  as  practicable  after  April  15, 1861, 
ten  regiments  being  rapidly  formed,  which  were  immediately  mustered 
into  the  Federal  service  and  became  a  component  part  of  the  Federal 
Army.  Claimant's  name  is  not  found  among  these  three  months'  vol- 
unteers, and  the  date  of  his  enlistment  and  being  relieved  from  duty 
precludes  the  possibility  of  his  being  in  any  of  the  ten  regiments. 
The  second  of  the  military  organizations  referred  to  came  into  exist- 
ence under  an  order  issued  by  H.  R.  Gamble  on  August  24, 1861,  call- 
ing for  42,000  men  for  the  purpose  of  maintaining  the  power  of  the 
Federal  Government;  said  Gamble  being  at  the  head  of  the  provisional 
government  of  the  State  of  Missouri,  which  had  overthrown  the  regu- 
lar State  government  which  espoused  the  cause  of  secession  and  was 
represented  by  Governor  Jackson.  While  many  of  the  organizations 
formed  under  this  order  had  a  variety  of  names,  yet  they  were  prop- 
erly and  officially  grouped  together  and  known  as  the  Six  Months' 
Militia.  It  is  to  one  of  the  regiments  which  made  up  the  Six  Months^ 
Militia  that  claimant  must  have  belonged,  for  he  was  not,  as  shown,  a 
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three  months'  yolunteer,  and  there  was  no  other  State  organization 
formed  in  Jliissoori  (save  the  Six  Months'  Militia)  until  December,  ISGl, 
when  the  Missouri  State  Militia  came  into  existence.  It  is  noticeable, 
in  this  connection,  that  soldier  stated,  in  a  declaration  filed  by  him, 
that  he  was  not  formally  discharged,  but  his  ^'regiment  was  disbanded 
by  one  Oamble,  the  discharging  officer." 

It  being  concluded  that  soldier  was  a  member  of  the  Six  Months' 
Militia,  it  remains  only  to  discover  the  status  of  said  militia  in  relation 
to  "  the  military  or  naval  service  of  the  United  States." 

The  status  of  the  Six  Months'  Militia,  as  well  as  that  of  the  other 
various  State  military  organizations,  in  the  State  of  Missouri,  was 
elaborately  discussed  in  the  case  of  James  L.  Hicks  (3  P.  D.,  518),  and 
exhaustive  reasons  given  for  the  holdings  therein,  said  opinion  stating 
"  The  Six  Months'  Militia  are  not  pensionable  under  any  existing  law." 
The  reasons  for  such  holding  is  based  ui>on  the  finding,  as  a  fact  that — 

The  organizations  formed  under  this  order  were  called  tho  Six  Months'  Militia,  and 
were  organized  wholly  for  the  purpose  of  State  defense.  They  were  never  called 
into  the  service  by  the  President,  never  acted  under  orders  of  an  officer  of  the 
United  States,  and,  consequently,  the  members  of  such  Six  Mouths'  Militia  do  not 
fall  within  section  4693  of  the  Revised  Statutes. 

The  legality  of  such  holding  is  unquestionable,  1  reference  is 
hereby  made  to  the  said  case  of  James  L.  Hicks. 

The  soldier  not  having  been  in  the  service  of  the  United  IStates,  the 
widow  has  no  status. 

The  action  appealed  from  is  affirmed. 


dependence  act  june  «7,  1890— wrdows. 
Rhoda  a.  Gass  (Widow). 

1.  It  is  not  the  income  alone  of  which  a  widow  is  in  receipt  but  it  is  all  of  the 

resources  possessed  by  her  from  which  a  support  may  be  derived,  save  that  of  her 
daily  labor,  which  must  be  the  basis  of  judgment  as  to  her  dependency  within 
the  meaning  of  the  act  of  June  27,  1890;  and  a  claimant  for  widow's  pension 
under  said  act  who,  at  the  time  of  filing  her  claim,  owned,  in  fee  simple,  60  acres 
of  land,  unencumbered,  of  the  value  of  $2,000,  together  with  the  use,  during  her 
natural  life,  of  80  acres,  assessed  at  $2,300,  is  not  pensionable.  The  law  does  not 
take  into  consideration  either  a  comfortable  or  adequate  support. 

2.  The  act  of  June  27,  1890,  pensions  for  a  condition  existing  at  the  date  the  widow 

tiled  her  application,  and  the  proof  must  go  to  the  facts  as  they  existed  at  that 
time. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

October  17y  1898. 

On  January  19, 1891,  the  appellant  herein,  Ehoda  A.,  widow  of  Samuel 
N.  Oass,  formerly  a  private  iu  Company  B,  Thirtieth  Michigan  Volun- 
t-eer  Infantry,  tiled  her  application  under  the  act  of  June  27,  1890. 
Claim  was  rejected  on  June  30, 1897,  on  the  ground  that  the  widow  was 
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not  depeudeut  witliiu  the  meauing  of  said  act,  and  the  api)eal  tiled  on 
October  27, 1897,  contends  that  the  action  was  contrary  to  the  law  undei 
the  evidence. 

Soldier  died  intestate  on  November  9, 1881,  leaving  ])roperty,  both 
real  and  personal.  A  special  examination  was  held  in  the  case,  and 
although  a  copy  of  the  administrator's  settlement  of  the  estate  was 
taken,  yet  there  is  no  date  given  whereby  it  could  be  even  presumed 
wlien  the  settlement  occurred.  The  statutes  of  the  State  of  Michigan 
have  undergone  a  considerable  change  since  the  date  of  soldier's  death 
regarding  the  succession  of  title  to  real  estate,  and  although  soch 
changes  may  have  affected  the  partition  of  the  estate  in  question,  it  is 
nevertheless  shown  that  on  the  date  of  the  filing  of  the  application 
herein  claimant  was  possessed  of,  in  her  own  right  and  unencumbered, 
a  parcel  of  farm  land  containing  GO  acres,  which  was  assessed  at  a  valu- 
ation of  $2,0()0.  In  addition  to  this,  she  had  set  off  to  her  by  the  pro- 
bat<'^  court  the  sole  use  for  her  natural  life  of  another  parcel  of  farm 
land,  which  was  assessed  at  a  valuation  of  $2,400.  All  of  this  property 
appearstohavebeen  the  home  of  soldier  and  claimant;  but  after  soldier's 
death  the  widow  did  not  continue  toresi«ie  there,  but  rented  it  out  on 
shares,  and  a  strenuous  effort  was  made  by  the  special  examiner  to 
discover,  by  cross-examining  the  claimant  and  her  various  tenants,  the 
actual  income  derived  from  the  real  estate.  The  endeavor  was  only 
partially  successful,  but  I  do  not  apprehend,  as  other  facts  stand  in  the 
case,  that  the  information  sought  was  especially  important  or  desirable.' 
The  question  is  not  always  one  of  actual  income,  neither  is  it  always 
one  of  an  actual  principal  sum.  One  might  be  possessed  of  real  estate 
worth  $50,000  from  which  no  income  was  received,  or  one  might  have 
a  principal  sum  (or  its  equivalent)  of  $1,000  which  by  force  of  circum- 
stances yielded  an  income  or  its  equivalent  of  $300  yearly.  In  neither 
of  the  cases  would  a  claiming  widow  fall  within  the  benefits  of  the  act 
of  June  27, 1890.  It  is  the  means  of  support — that  is,  the  resources  from 
which  a  support  may  obtained — that  must  constitute  the  basis  of  judg- 
ment. The  resource  may  be  a  principal  sum  or  its  equivalent,  it  may 
be  an  income  or  the  use  of  something  capable  of  producing  an  income 
or  it  may  be  all  these  combined. 

In  the  case  at  bar  the  claimant  holds  the  fee  simple  to  a  piece  of  land 
worth  $2,000,  and  this  fact  of  itself  practically  places  her  beyond  the 
benefits  of  the  act  invoked;  but  she  has,  in  addition  to  this  principal 
sum,  the  income  which  may  be  derived  from  a  larger  and  more  valuable 
parcel  of  land,  and  the  right  of  this  income  is  hers  by  virtue  of  law 
during  her  natural  life.  This,  then,  is  a  case  wherein  it  is  shown  that 
the  means  of  support  available  to  and  actually  belonging  to  claimant, 
consisting  of  the  equivalent  to  a  principal  sum,  together  with  the  use 
of  a  parcel  of  land  capable  of  producing  an  income,  places  the  claim- 
ant outside  of  the  benefits  of  the  act  of  June  27, 1890.  Had  she  only 
the  life  use  of  the  80  acres,  then  it  would  not  only  be  proper  but  abso- 
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lately  necessary  to  show  what  income  might  be  derived  from  her  hold- 
ing. Bat  snch,  as  has  been  shown,  is  not  the  case,  and  I  can  not  see, 
ander  the  facts  as  they  are  presented,  that  the  pensionable  status  of 
claimant  would  be  changed  even  if  she  chose  to  manage  her  property 
in  such  a  way  as  to  cut  her  oflf'  from  all  income  therefrom,  provided  her 
principal  sum  did  not  diminish  and  her  right  to  the  use  of  the  other 
parcel  of  land  was  not  infracted. 

Much  of  the  appeal  is  devoted  to  a  discussion  of  the  fact  that  since 
the  date  of  the  filing  of  the  application  herein  the  pecuniary  condition 
of  the  claimant  has  changed;  and  it  is  impossible  to  review  the  case 
without  being  impressed  by  the  fact  that  much  time  was  spent  at  the 
special  examination  herein  in  going  into  great  detail  regardingclaimant's 
pecaniary  condition,  as  it  was  a  considerable  length  of  time  after  the 
filing  of  the  application.  Such  inquiry,  however,  is  entirely  foreign  to 
the  issue,  and  the  data  brought  out,  although  very  carefully  gathered 
and  summarized,  is  wholly  irrelevant  and  immaterial.  That  her  income 
from  both  parcels  of  land  seems  to  have  been  gradually  diminishing 
since  1891  by  reason  of  the  wear  and  tear  of  the  property  as  well  as 
by  the  character  of  her  tenants,  may  be  admitted;  but  it  is  not  with 
such  facts  that  we  have  to  do. 

The  third  section  of  the  act  of  June  27, 1890,  pensions  a  condition  that 
exists  at  the  time  of  the  filing  of  the  application  and  at  no  other.  The 
truth  of  this  statement  is  apparent  upon  a  reading  of  said  section,  which 
makes  it  incumbent,  as  a  condition  precedent,  to  show  that  the  widow 
was  left  without  other  means  of  support  than  her  daily  labor.  Where 
such  fact  is  shown,  then  the  pension  shall  be  allowed  (other  terms  of  the 
act  having  been  fulfilled),  and  shall  commence,  not  at  the  date  such  con- 
dition was  shown  to  have  existed,  but  at  the  date  she  filed  her  applica- 
tion. In  other  words,  a  widow  aUeges  that  at  a  certain  date  she  was 
withoat  other  means  of  support  than  her  daily  labor,  and  the  proof  must 
go  to  the  facts  as  they  existed  at  the  date  she  alleges  they  did  exist,  and 
not  to  a  time  materially  previous  to  or  after  said  date. 

It  should  be  stated  that  the  evidence  is  silent  as  to  the  relative  pro- 
ductiveness of  the  parcels  of  land,  but  it  is  presumed,  by  the  valuation 
of  the  assessor,  that  it  is  about  the  same. 

One  other  point  is  worthy  of  notice.  The  claimant  contends  that  her 
property  willnot  adequately  support  her,  and  the  special  examiner  states 
that  the  income  derived,  although  variable,  would  not  comfortably  sup- 
port claimant.  The  law  does  not  take  into  consideration  either  a  com- 
fortable or  adequate  support.  Adequate  and  comfortable  are  very 
variable  terms  when  applied  to  one's  support,  and  there  is  no  warrant 
for  allowing  such  words  to  be  injected  into  the  act  or  to  construe  said 
act  in  a  manner  which  would  be  equivalent  to  such  a  reading. 

Lacking  means  of  support  save  that  of  her  daily  labor,  the  widow  is 
entitled  to  the  pension  granted  under  said  act.  If  this  condition 
precedent  is  not  shown,  the  act  cnn  not  be  successfully  invoked. 

The  action  appealed  from  is  affirmed. 
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MARRIAGE— WIDOW'S  PENSION-ACT  MARCH  19,  1886. 

WiLHBLMINA   K.   MONTETON   (WIDOW). 

As  claimant  was  married  to  soldier  siibsequent  to  the  passage  of  the  act  of  Marc^ 
19,  1886,  viz,  on  September  4,  1891,  the  allowance  of  the  rat«  of  $8  was  proper. 
The  fact  that  appellant  had  a  meretricious  relation  with  the  soldier  prior  to 
the  passage  of  said  act  does  not  entitle  her  to  the  rate  of  $12  per  month. 

First  Assistant  Secretary  Thomas  Byan  to  the  Commissioner  of  Pefision^j 

October  21,  1898. 

Wilhelmina  K.  Monteton,  of  Cliicago,  111.,  October  30,  1897,  entered 
an  appeal  from  the  action  of  the  Bureau  in  her  claim  for  a  widow's  peu- 
sion  under  the  general  law. 

The  soldier  served  in  Company  I,  Fifth  United  States  Oavahry,  from 
September  4,  1876,  to  March  24,  1877.     He  died  August  9,  1896. 

The  appellant,  August  19, 1896,  filed  a  declaration  for  a  widow's  i)en- 
sion  under  the  general  law.  Certificate  issued  to  allow  pension  at  $8 
per  month  from  time  of  the  soldier's  death.  On  this  appeal  it  is  con- 
tended that  the  rate  of  $12  per  month  should  be  iillowed,  as  the  soldier 
and  claimant  were  married  prior  to  March  19, 1886.  On  that  date  an 
act  was  approved  providing  the  rate  of  $8  per  month  to  such  widows 
as  were  subsequently  married  to  soldiers  on  account  of  whose  service 
and  death  their  title  to  pension  is  based. 

The  certificate  of  marriage  filed  in  the  case  shows  that  claimant  and 
soldier  were  married  September  4, 1891.  The  claimant  had  been  the 
wife  of  one  Frederick  Kiipitzki;  she  left  him  prior  to  1880  on  account 
of  his  drunkenness,  ami  commenced  living  with  the  soldier,  by  whom 
she  had  a  child  December  24,  1881.  She  obtained  a  divorce  from 
Kapitzki  on  the  13th  day  of  October,  1882.  So  far  as  appears  the  union 
between  the  claimant  and  soldier  was  willfully  meretricious  until  they 
were  married  in  1891.  There  is  some  evidence  to  the  eft'e(*t  that  they 
lived  as  husband  and  wife  from  1880  until  the  soldier's  death.  Such 
testimony  is  hardly  necessary,  as  the  births  of  their  children  sufficiently 
attest  that  fact.  Thus  far  there  is  nothing  indicating  any  change  in 
their  relations  until  they  were  married,  September  4, 1891;  there  is  no 
evidence  whatever  tending  to  show  that  claimant  and  soldier  were  hus- 
band and  wife  prior  to  that  date,  certainly  not  prior  to  March  19, 1886. 
Therefore  the  action  of  the  Bureau  in  allowing  claimant  pension  under 
the  general  law  at  $8  ])er  month  was  proper  and  is  affirmed. 


PRACTICE- RATES  -  1>TSABILITY. 

Chauncey  Davis. 

Rule  6  of  the  Becond  division  of  the  rules  of  practice  was  never  intended  to  apply, 
except  in  cases  of  Huch  errors  of  rating  as  were  patent  npon  their  face,  and 
which  would  naturally  be  corrected  by  the  Commissioner  of  Pensions  upon  his 
attention  being  called  to  such  errors ;  but  where  the  determination  of  a  rate  is 
the  result  of  judgment  on  the  evidence,  and  not  merely  the  result  of  a  clerical 
mistake,  the  rule  lias  no  appli<^atiou. 
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2.  As  the  medical  examinations  show  no  appreciable  disability,  a  rate  of  $6  per 
month  is  adequate  under  the  act  of  June  27,  1890,  though  claimant  is  60  years 
of  age  and  his  system  is  relaxing  by  reason  thereof. 

Firnt  Assistant  Secretary  Tkoma^s  Ryan  to  the  Commissioner  of  Pensions^ 

October  17,  1898. 

On  August  20, 1894,  and  June  10, 1896,  the  appellant  herein,  Chauncey 
Davis,  formerly  a  corporal  in  Company  A,  Eighty-eighth  Pennsyl- 
vania Volunteer  Infantry,  filed  his  declarations  under  the  act  of  June 
27,  1890,  alleging  a  variety  of  disabling  causes.  Claim  was  admitted 
on  January  12, 1897,  at  the  minimum  rating  on  account  of  senile  debil- 
ity, and  the  appeal  herein,  filed  on  October  27, 1897,  contends  that  the 
evidence  shows  claimant  entitled  to  the  maximum  rating. 

The  medical  examination  of  claimant,  held  on  August  19, 1890,  shows 
him  to  be  60  years  of  age,  5  feet  and  8  inches  in  height,  and  155  pounds 
in  weight.  He  had  slight  crepitation  in  both  shoulder  Joints,  the  action 
of  the  heart  was  ftomewhat  rapid,  and  he  was  slightly  deaf  in  both 
ears.  While  his  several  actual  disabilities  were  of  slight  degree,  yet 
he  presented  the  appearance  and  gave  indications  of  being  one  whose 
system  was  relaxing  by  reason  of  advancing  years. 

It  is  believed  that  a  $6  rating  for  senile  debility  is  proper  and  com- 
mensurate with  the  degree  of  disability  shown  in  this  case,  and  the 
said  rating  having  been  allowed  it  is  sustained. 

My  attention  has  been  called  to  the  fact  that  it  appears  to  be  an 
open  question,  under  the  decision  regarding  the  relation  of  this  case 
to  Bule  6,  Kules  of  Practice,  before  the  Commissioner  of  Pensions, 
whether  or  not  the  appeal  in  this  case  should  be  dismissed. 

Without  doubt,  under  the  holding  in  the  case  of  Jacob  Oiler  (7  P.  D., 
411),  and  under  a  portion  of  the  holding  in  the  case  of  George  A.  Brown, 
(8  P.  D.,  309),  which  followed  the  ruling  in  the  Oiler  case,  the  within 
appeal  should  be  dismissed.  This  practice  of  thus  dismissing  appeals 
obtained  for  some  little  time,  but  it  was  overturned  by  the  holding  in 
the  case  of  Charles  Yokel  (8  P.  D.,  31),  wherein  it  was  distinctly  stated 
that  said  Bule  6 

was  sever  intended  to  apply,  except  in  cases  of  such  errors  of  rating  as  were  patent 
upon  their  face  and  which  would  naturally  be  corrected  by  the  Commissioner  of 
Pensions  upon  his  attention  being  caHed  to  the  error.  Where  the  determination  of 
the  rate  is  a  result  of  judgment  on  the  evidence,  and  not  merely  the  result  of  a 
1  lerical  mistake,  the  rule  has  no  application  and  was  not  designed  to  apply. 

I  conceive  the  holding  in  the  Yokel  case  to  be  the  true  interpretation 
of  the  rule  in  question,  and  the  holding  in  said  case,  so  far  as  it  ha«  to 
lio  with  this  issue,  is  reaffirmed.  The  holding  in  the  Oiler  case,  supra, 
and  that  part  of  the  holding  in  the  Brown  case,  supra,  which  is  con- 
trary to  the  ruling  in  the  Yokel  case,  are  hereby  overruled. 

The  action  appealed  Irom  is  athrmed. 
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DISCHARGE-SEUVICE— ACT  OF  JUNE  «7,  1890. 

Rosa  Rupp  (widow). 

The  soldier  having  been  dishonorably  discharged  from  the  service  in  the  war  of  the 
rebellion,  his  widow  has  no  title  to  pension  under  section  3  of  the  ac:t  of  Jane 
27,  1890. 

Secretary  C.  N,  Bliss  to  the  Commissioner  of  Pensions^  October  29^  tH9S, 

Appellant's  claim  for  pension  under  the  act  of  June  27, 1890,  as  tlie 
widow  of  Joseph  Rupp,  late  of  Company  I,  Twentieth  New  York  Volun- 
teer Infantry,  filed  November  11,  181)5,  was  rejected  April  3, 1896,  upon 
the  ground  that  her  husband  was  not  honorably  discharged  from  his 
military  service  during  the  war  of  the  rebellion. 

From  this  action  an  appeal  was  entered  May  7, 1897. 

The  soldier  was  married  to  the  claimant  January  17, 1864,  and  died 
October  15, 1895. 

The  War  Department,  under  date  of  February  5,  1895,  reported  as 
follows : 

Joseph  Rupp,  Company  I,  Twentieth  Regiment  New  York  Infantry,  was  enrolled 
May  3,  1861,  and  dishonorably  discharged  May  6,  1863.  From  enrollment  to  dis- 
charge he  held  the  rank  of  private  and  corporal,  and  during  that  period  the  roHs 
show  him  present,  except  as  follows: 

August  31,  1861,  on  detached  service  with  an  expedition  since  August  26,  18*>1. 
April  30,  1863,  absent,  confined.  This  man  was  tried  by  a  general  court-martial  on 
the  charge  of  mutiny  and  misbehavior  before  the  enemy;  he  was  found  guilty,  and 
sentenced  '^  to  forfeit  all  pay,  bounties,  and  allowances,  which  are  or  may  become 
due  him;  to  be  dismissed  from  the  service  of  the  United  States  with  a  dishonor- 
able discharge,  then  to  be  confined  at  hard  labor,  in  charge  of  the  guard,  during  the 
remainder  of  the  war,  at  such  place  as  the  proper  authorities  may  direct." 

The  sentence  was  approved  and  promulgated  in  General  Orders,  No.  24,  Head- 
quarters of  Second  Divisiou,  Sixth  Corps,  dated  May  6,  1863. 

The  unexecuted  portion  of  the  sentence  was  remitted  by  paragraph  12,  Special 
Orders,  No.  360,  War  Department,  Adjutant-GeneraPs  Office,  dated  August  13,  1863. 

Special  Order,  No  152,  War  Department,  Adjutant-General's  Office,  of  April  4, 
1866,  directed  that  the  proceedings,  findings,  and  sentence  of  the  general  ooiirt- 
martial  be  set  aside;  that  the  soldier  be  restored  to  duty,  and  that  upon  application 
to  th€»>  chief  mustering  officer  at  Albany,  N.  Y.,  he  be  honorably  mustered  out  of  the 
service  of  the  United  States,  to  date  from  June  1,  1863,  the  date  of 'muster  out  nt 
his  regiment. 

It  has  been  determined  that  the  order  (Special  Order,  No.  152),  by  which  it  was 
undertaken  to  set  aside  the  proceedings  and  to  substitute  an  honorable  discharge 
for  the  already  executed  dishonorable  discharge  is  inoperative,  and  that  therefore 
this  man  was  dishonorably  discharged  May  6,  1863,  in  accordance  with  the  sent'ODce 
of  the  general  court-martial. 

The  question  presented  is  as  to  the  legal  effect  of  Special  Order,  No. 
152,  above  mentioned.  It  is  conceded  that  this  is  a  question  to  be 
determined  by  the  War  Department. 

It  having  been  held  by  that  Department  that  the  discharge,  under 
the  conditions  set  forth,  was  dishonorable,  its  decision  is  accepted  as 
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fioal.  So  as  the  soldier,  claimant's  haaband,  upon  whose  service  in  the 
war  of  the  rebellion,  among  other  things,  the  appellant  bases  her  title 
to  pension,  was  not  honorably  discharged  therefrom,  pension  under  the 
act  of  Jane  27, 1890,  must  be  denied  her  for  that  reason. 

Should  the  appellant  desire  that  the  record  as  to  her  husband's 
service  and  discharge  be  reviewed,  that  the  bar  to  title  to  pension  in 
her  case  as  here  determined  may  be  removed,  she  should  address  the 
War  Department  for  that  purpose. 

Bejection  affirmed. 


marriage  and  divorcb-impediment. 
Indiana  Christie  (alleged  widow). 

A  maniafj^e  Holemnized  in  the  State  of  Virginia,  when  either  of  the  parties  had  been 
proTioiiBly  married,  said  first  marriage  never  having  been  dissolved,  is  void  from 
inception.  It  necessarily  follows  that  when  the  impediment  is  removed  a  new 
relation  must  be  shown  to  have  been  entered  into ;  for  a  continuance  of  cohabi- 
tation is  but  a  continuance  of  an  illicit  relation  upon  which  a  common-law  mar- 
riage can  not  be  based.  (Stones  r.  Keeling,  5  Call.,  143,  and  Herbert  v.  Hile's 
Admr.,  90Va.,  390.) 

Secretary  0.  N.  Bliss  to  the  Commissioner  of  Pensions,  October  29,  1898. 

The  within  motion  for  reconsideration  was  filed  by  attorney  on  Octo- 
ber 26, 1897,  seeking  a  review  of  the  Departmental  decision  in  this 
case,  rendered  on  May  18, 1895,  wherein  it  was  held  that  the  claimant, 
Indiana,  was  not  the  legal  widow  of  James  Christie,  formerly  a  private 
in  Company  L,  Eleventh  Pennsylvania  Cavalry,  she  having  filed  a 
declaration  on  April  29, 1893,  under  the  act  of  June  27, 1890. 

The  facts  as  set  oat  by  the  decision  referred  to  show  that  Indiana 
Crawford,  an  unmarried  woman,  was  married  by  ceremony  to  James 
Christie  at  Portsmouth,  Va.,  on  February  10,  1864.  They  remained 
in  the  State  of  Virginia  for  some  time  thereafter,  eventually  removing 
to  the  State  of  Pennsylvania,  in  which  State  they  continued  to  reside 
until  the  death  of  the  soldier  at  Philadelphia  on  April  6, 1893.  They 
lived  together  continuously  after  the  said  marriage,  fulfilling  the  rela- 
tion toward  one  another  of  man  and  wife.  They  so  held  themselves 
out  to  the  public,  and  were  invariably  recognized  to  be  such. 

It  is  admitted  that  before  the  date  of  the  said  marriage  Christie  had 
a  wife  living,  and  the  records  of  the  court  of  common  pleas  for  Jeffer- 
son county,  Pa.,  disclose  that  he  was  granted  a  divorce  from  said  for- 
mer wife  on  February  16, 1865,  which  date,  it  is  noted,  was  a  trifle  over 
one  year  after  the  solemnization  of  this  marriage  with  claimant. 
Under  such  a  state  of  facts  it  was,  and  is  still,  contended  that  a  valid 
common-law  marriage  sprang  up,  eo  instanti,  upon  the  granting  of  the 
divorce  decree  which  removed  the  impediment  existing  at  the  time  of 
the  marriage  of  soldier  and  claimant. 
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This  is  a  case  which  falls  within  the  terms  of  section  2  of  the  act 
of  August  7,  1882  (amending  section  4702,  Revised  Statutes),  which 
recites: 

Marriages  shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the 
law  of  the  place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time 
when  the  right  of  pension  accrued. 

The  right  of  pension  undoubtedly  accrued  to  claimant  in  the  State 
of  Pennsylvaiua,  and  it  is  evident  that  if  her  luarriage  to  Christie  wafi 
valid,  either  in  Pennsylvania  or  in  Virginia,  at  the  date  it  was  cele- 
brated, then  she  has  a  pensionable  marriage  status. 

In  re  Hunt's  appeal  (86  Pa.  Stat.,  294)  is  the  leading  case  in  Penn- 
sylvania upon  the  issue  herein  involved,  and  the  rule  is  there  laid 
down  that — 

A  relation  shown  to  have  been  illicit  at  its  commencement  is  presumed  to  continne 
BO  until  proof  of  change.    Such  a  relation  raises  no  presumption  of  marriage. 

The  court  further  held  that  before  such  a  condition  could  be  resolved 
into  a  marriage,  proof  must  be  made  that  a  new  relation  or  marriage 
contract  was  entered  into  subsequent  to  the  removal,  by  death  or 
divorce,  of  the  impediment.  (See  Hunt's  appeal,  supra;  Thomas  r. 
Thomas,  124  Pa.  Stat.,  646;  Sarah  G.  Hayden,  8  P.  D.,  364,  and  Louisa 
S.  Hoepfher,  9  P.  D.,  497.) 

It  has  not  been  pretended  in  the  case  at  bar  that  any  new  relation 
was  entered  into  after  the  decree  of  divorce  of  the  former  marriage  was 
entered,  but  the  parties  continued  to  cohabit  together  as  man  and  wife 
under  the  ceremonial  marriage  of  February  10, 1864.  There  can  be  no 
question  but  that  such  a  relation  was  illicit  under  the  laws  of  the  State 
of  Pennsylvania  and  that  the  said  marriage  relation  was  illegal. 

The  Departmental  decision  in  the  case  is  reaffirmed. 

Was  the  marriage  valid  in  the  State  of  Virginia  in  which  State  it 
was  solemnized? 

I  am  not  aware  that  the  Department  has  passed  upon  the  question 
at  issue  so  far  as  it  relates  to  the  law  of  Virginia,  and  I  have  examined 
the  reports  of  the  court  of  last  resort  in  that  State  with  a  view  of  mak- 
ing a  direct  holding  upon  the  matter. 

I  find  that  the  issue  was  first  raised  in  Virginia  in  the  year  18<>4,  in 
the  case  of  Stones  i\  Keeling  (5  Call,  143),  the  question  being  as  to  the 
legality  of  a  second  marriage,  both  parties  to  the  first  one  being  alive 
and  no  legal  separation  had.    The  court  said : 

I  have  no  doubt  upon  the  testimony  but  that  both  marriages  \^'ere  celebiated,  and 
that  the  first  existed  at  the  time  of  the  celebration  of  the  last.  The  second  marriage 
was  therefore  not  lawful.  It  was  even  void.  *  *  *  In  the  case  before  us  of  a 
second  marriage  and  void  marriage,  the  second  husband  stands  merely  in  the  steps  of 
a  stranger. 

An  attempt  was  made  in  this  case  to  draw  a  distinction  between 
marriages  that  were  ''null,"  "voidable,"  and  "void."    The  court  held 
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that  the  words  ^^  nail "  and  '<  void  "  were,  in  this  particular,  synonymous, 
and  that  the  second  marriage  was  not  voidable,  but  void. 

There  appears  to  have  been  no  further  expression  by  the  highest 
coart  in  Virginia  as  to  the  said  issue  for  a  space  of  some  eighty  years. 
The  question  was,  however,  raised  in  1894,  in  the  case  of  Heckert  v. 
Hile's  Administrator  (90  Ya.,  390).  The  issue  was  in  regard  to  the 
le^timacy  of  children — the  fruit  of  a  second  marriage — born  when  a 
former  marriage  had  not  been  dissolved  by  law  or  death.  Although 
the  question  was  one  of  legitimacy  under  the  statutes,  the  question  of 
the  legality  of  the  second  marriage  was  before  the  trial  court,  was 
passed  npoUj  and  went  to  the  court  of  last  resort  on  a  writ  of  error. 
The  court  said : 

The  coDtroversy  in  this  case  Ih  between  the  children  of  Peter  Hile  by  a  lawfnl  wife 
who  left  her  hnsband  and  went  into  the  State  of  Michigan,  and  the  children  of 
Peter  Hile  by  another  woman  married  Ily  him  during  the  lifetime  of  his  first  wife, 
who  were  born  before  the  dissolution  of  marriage  of  the  first  wife.  The  circnit 
court  decreed  that  the  first  marriage  was  lawful  and  the  children  legitimate;  that 
the  second  marriage  was  nnll,  but  that  the  children  were  legitimate,  made  so  by  onr 
statute.     •     •     *    There  can  be  no  donbt  of  the  correctness  of  the  decision. 

The  court  cited  the  case  of  Stones  v.  Keeling,  supra,  as  sufficient 
authority  for  the  holding. 

It  is  thus  seen  that  the  courts  of  the  State  of  Virginia  are  in  harmony 
with  the  courts  of  nearly  all  of  the  States  of  the  Union  in  holding  that 
such  a  marriage  as  is  shown  in  the  case  at  bar  is  not  voidable,  but  void. 
This  being  true,  it  necessarily  follows  that  when  the  impediment  which 
makes  the  second  marriage  void  is  removed  a  new  contract  must  be 
entered  into.  A  continuance  of  cohabitation  under  such  circumstances 
is  but  a  continuance  of  an  illicit  relation,  the  effects  of  which  are  void 
from  inception  and  so  continue  until  a  new  and  independent  relation  is 
established.  As  has  been  stated,  it  has  not  been  pretended  that  any 
such  new  relation  was  entered  into. 

It  must,  then,  be  held,  that  so  far  as  a  pensionable  marriage  status 
is  concerned,  a  valid  marriage  has  not  been  shown  to  ever  have  existed 
between  claimant  and  Christie  in  the  State  of  Virginia. 

The  attorney  cites,  in  his  motion,  "  a  recent  decision  "by  the  Depart- 
ment in  support  of  his  contentions.  He  does  not  give  the  title  to  the 
said  decision,  and  I  have  no  means  of  knowing  to  what  he  refers.  I 
think,  however,  the  omission  immaterial.  The  law,  so  far  as  it  relates 
to  marriages  in  Pennsylvania,  was  laid  down  in  the  Hayden  Case,  supra, 
and  was  again  stated  in  the  holding  in  the  Hoepfner  Case,  supra.  The 
law  not  having  been  heretofore  laid  down,  so  far  as  marriages  are  con- 
cerned, in  the  State  of  Virginia,  I  have  applied  it  in  the  case  at  bar  in 
conformance  with  what  appears  to  be  the  law  in  that  State,  by  reason 
of  section  2  of  the  act  of  August  7, 1882  (amended  section  4702,  Kevised 
Statutes). 

The  motion  for  reconsideration  is  overruled. 
p.  D. — VOL.  10 2 
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8kbvicb-act  june  «t,  1890. 
Charles  MgQxtay. 

ClAimant's  enlistment  being  on  January  9,  1866,  it  is  incnmbent  npon  him  to  prove, 
before  lie  can  be  accorded  a  status  nnder  the  act  of  June  27,  1890,  that  his  serv- 
ice was  in  aiding  the  Huppression  of  the  forces  of  the  Confederate  army  or  navy. 
(Following  the  holdings  in  the  cases  of  John  Barleyoung,  7  P.  D.,  453,  and 
Edward  Farrell  et  al.,  7  P.  D.,  532.) 

Secretary  C.  N,  Bliss  to  the  Commissioner  of  Pensions^  October  29,  1898. 

The  appellant  herein,  Charles  McQuay,  formerly  a  third-class  appren- 
tice/United  States  Navy,  filed  his  declaration  under  the  act  of  Jane 
27, 1890,  claim  being  rejected  on  September  27,  1894,  on  the  ground 
that  claimant's  service  was  not  during  the  war  of  the  rebellion.  An 
appeal,  filed  on  November  6, 1897,  c<*ntend8  that  the  rejection  was  con- 
trary to  law. 

Claimant  enlisted  in  the  United  States  Navy  at  New  London,  Conn., 
on  January  9, 1866,  and  was  honorably  discharged  on  July  22,  1869, 
having  served  on  the  U.  S.  S.  Sabine,  Pawnee,  and  Ouerriere.  The 
issue  raised  by  the  appeal  is  as  to  the  date  of  the  termination  of  the 
war  of  the  rebellion,  the  attorney  contending  that  said  date  has  been 
fixed  as  of  August  20,  1866,  by  the  War  Department,  the  Interior 
Department,  and  the  Supreme  Court  of  the  United  States. 

Tliis  statement  is  true,  but  only  partially  so,  and  it  is  not  a  fact  in 
the  degree  to  which  the  attorney's  words  imply.  The  war  of  the  rebel- 
lion did  not  legally  terminate  in  all  of  the  States  at  the  same  date, 
neither  did  it  terminate  at  any  one  single  date  for  all  purposes.  It  is 
a  well-known  fact  of  history  that  the  civil  war  practically  came  to  an 
end  in  July,  1865.  The  only  exception  to  this  condition  was  a  continua- 
tion of  military  hostilities  in  the  State  of  Texas  and  acts  of  piracy  by 
the  Confederate  privateer  Shenandoah.  The  condition  of  affairs  on 
July  1, 1865,  is  well  stated  in  the  holding  in  the  case  of  Edward  Farrell 
et  al.  (7  P.  D.,  532),  where  it  is  said: 

Not  only  this,  bat  the  Confederate  Govemment  had  oeasod  to  be  a  government  de 
facto.  Its  executive,  judicial,  and  legislative  branches  had  been  disperBed.  Its 
president  a  prisoner  of  war,  it8  vice-president  an  applicant  for  pardon,  its  armies 
captured  or  dispersed,  and  its  navy  and  privateers,  with  the  single  exception  of  the 
Shenandoah,  either  captured,  destroyed,  or  surrendered. 

Another  feature  which  has  some  bearing  upon  the  case  at  bar, 
claimant  having  enlisted  in  the  United  States  !Navy,  lies  in  the  fact 
that  during  the  month  of  June,  1865,  Great  Britain  withdrew  her 
recognition  hitherto  accorded  the  Confederate  States  cruisers,  and 
that  on  July  1, 1865,  the  proclamation  of  President  Johnson  went  into 
effect,  and  the  blockade,  existing  since  April  27, 1861,  was  raised,  and 
all  of  the  |>orts  on  the  entire  seaboard  of  the  United  States  were  thrown 
open  to  foreign  commerce.    It  has  thus  been  held  by  the  Department, 
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and  it  woald  seem  properly  so,  that  enlistments  in  the  Unit^  States 
States  Navy  after  July  1, 1865,  were  not  enlistments  in  the  war  of  the 
rebellion. 

It  may  be  well  to  state  that  the  holding  of  the  Supreme  Court  as  to 
the  fact  that  the  legal  termination  of  the  civil  war  was  August  20, 1866; 
that  on  that  date  President  Johnson  issued  his  proclamation  stating 
tbat  the  war  of  the  rebellion  was  at  an  end,  said  proclamation  being 
necessary  because  the  State  of  Texas  was  not  finally  subdued  till 
tbat  date.  But  this  holding  in  no  way  intimates  that  the  civil  war  was 
not  terminated  in  all  of  the  other  States  previous  to  that  date,  and,  as  a 
matter  of  fact,  the  civil  war  did  terminate,  except  in  the  single  instance 
of  the  State  of  Texas,  over  a  year  before  the  date  claimed. 

The  issue  raised  herein,  and  its  many  collateral  phases,  was  exhaust- 
ively discussed  in  the  case  of  John  Barleyoung  (7  P.  D.,  453),  and 
Edward  Farrell  et  al  (7  P.  D.,  632),  to  which  reference  is  hereby  made. 
In  view  of  the  holding  in  said  cases,  it  is  concluded  that  the  enlist- 
ment at  issue  was  not  in  the  war  of  the  rebellion,  and  in  order  for 
claimant  to  prove  a  pensionable  stiitus  under  the  act  of  June  27, 1890,  it 
is  incumbent  that  he  show  tbat  his  service  was  in  aiding  the  suppression 
of  the  rebellion  in  the  State  of  Texas,  or  that  it  consisted  of  operations 
against  the  privateer  Shenandoah,  This  last  fact  would,  however,  be 
impossible  to  prove,  for  the  said  privateer  was  surrendered  on  the 
8th  day  of  ^November,  1865,  at  Liverpool,  England,  two  months  prior 
to  claimant's  enlistment. 

The  action  appealed  from  is  affirmed. 


SERVICE-MISSOURI  MII.ITIA. 

Frederick  Brennecke. 

The  organization  in  which  the  claimant  served  was  a  purely  State  organization, 
wliLrh  does  not  come  within  the  tenuH  of  the  joint  resolation  approved  Febru- 
ary 15, 1895,  and  whose  members  are  not  entitled  to  pension  under  either  the  act 
of  June  27,  1890,  or  section  4722  of  the  Revised  Statutes. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commusioner  of  Pensions^ 

November  12^  1898. 

The  claim  of  Frederick  Brennecke  for  pension  nnder  the  act  of  June 
27, 1890,  was  rejected  by  your  Bureau  in  February,  1896,  on  tbe  ground 
that  the  organization  in  which  the  claimant  served  was  not  in  the  serv- 
ice of  the  United  States.  From  that  action  an  appeal  was  taken 
November  3, 1897,  the  contention  being  that  the  organization  to  which 
the  claimant  belonged  was  part  of  the  Provisional  Missouri  Militia,  the 
members  of  which  were,  by  a  joint  resolution  approved  February  15, 
1895,  declared  to  be  included  within  the  provisions  of  the  act  of  June 
27, 1890. 
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The  claimant  alleges  that  he  was  enrolled  July  i,  18G4,  as  a  private 
in  Company  B,  six  months'  Provisional  Missouri  Enrolled  Militia,  and 
was  honorably  discharged  February  21,  1865.  The  War  Department 
has  no  record  of  his  service.  The  Auditor  of  the  Treasury  for  the  War 
Department  reports  that  Frederick  Brennecke  was  a  private  in  Com- 
pany B  (Capt.  Adolph  Tacke),  six  mouths'  Provisional  Enrolled  Mis- 
souri Militia,  and  that  he  was  enrolled  July  20, 1864,  and  continued  in 
active  service  until  February  21,  1865,  when  he  was  relieved  from  fur- 
ther duty. 

It  has  been  uniformly  held  by  this  Department  that  the  Provisional 
Missouri  Militia  mentioned  in  section  4722  of  the  Kevised  Statutes  and 
the  joint  resolution  of  February  15,  1895,  included  only  what  were 
known  as  the  Provisional  Regiments  of  Enrolle<i  Missouri  Militia 
which  were  organized  in  the  early  part  of  1863,  for  more  permanent 
and  effective  service  than  could  be  expected  from  ordinary  militia 
organizations,  and  did  not  include  the  provisional  companies  of  enrolled 
militia  which  were  organized  pursuant  to  General  Order  No.  107,  dated 
June  28,  1864,  ''to  meet  the  ends  of  local  defense."  (See  Digest  of 
Pension  Laws  and  Decisions,  pp.  308  and  309;  also,  the  case  of  the 
widow  of  John  H.  Schuler,  8  P.  D.,  462  5  and  the  case  of  James  L. 
Hicks,  8  P.  D.,  518.) 

The  pensionable  status  of  the  various  militia  organizations  of  the 
State  of  Missouri  was  very  fully  discussed  in  the  decision  rendered 
April  14, 1897,  in  the  case  of  James  L.  Hicks  (supra),  who  was  a  mem- 
ber of  Capt.  Thomas  J.  Babcock's  Company,  A,  of  the  Miller  County 
Provisional  Enrolled  Missouri  Militia.  In  deciding  adversely  to  tliis 
claim  for  pension  under  the  act  of  June  27,  1890  the  Assistant  Secre- 
tary, John  M.  lieynolds,  said: 

It  JB  neceBsary  at  the  outset  to  note  the  sharp  Une  of  distinotion  to  be  drawn 
between  what  were  known  a«  Provisional  Regiments  of  Enrolled  Missouri  Militia, 
and  Provisional  Companies  of  Enrolled  Missonri  Militia.  The  provisional  regiments 
were  made  up  as  a  ''picked  force"  from  the  Enrolled  Missouri  Militia,  and  were 
organized  by  the  Stale  of  Missouri  as  early  as  February,  1863,  and  they  were  for 
continnons  active  Kervicc  so  loug  as  the  emergency  existed  Members  of  these  pro> 
visional  regiments  are  the  ones  referred  to  in  section  4722,  Revised  Statutes,  and  are 
also  included  in  the  provisions  of  the  act  of  February  15,  1895;  but  the  provisional 
companies  were  entirely  different  organizations.  These  companies  did  not  come 
into  existence  until  June,  1861,  and  were  purely  State  organizations,  raised  nnder 
General  Order  No.  107,  from  State  military  headquarters,  to  meet  '^  the  ends  of  local 
defense;''  they  were  called  out  for  local  purposes  and  temporary  service,  and  are 
clearly  distinguished  from  the  regiments  which  were  for  permanent  and  general 
service. 

The  organization  in  which  the  claimant,  Bennecke,  served  was  clearly 
one  of  the  provisional  companies  organized  under  General  Order  No. 
107,  which,  as  heretofore  stated,  were  purely  State  organizations,  the 
members  of  which  are  not  entitled  to  i>ension  under  any  existing  law. 

The  action  of  your  Bureau  is  affirmed. 
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BATING— DISABILITY-COMPOUNDING  RATES. 

George  A.  South. 

Unless  speeificAlIy  provided  for.  there  is  no  provision  of  law  by  which  disabilities 
can  be  considered  separately  and  compounded  so  as  to  allow  for  all  the  pension 
which  each,  considered  separately,  wonld  aggregate.  It  is  the  combined  effect 
of  all  that  mnst  be  considered ;  and  in  this  case  the  combined  effect  of  all  the 
disabling  causes  accepted  as  due  to  the  service  not  rendering  claimant's  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  he  is 
not  entitled  to  a  higher  rate  of  pension  than  he  now  enjoys  ($17  per  month). 

Amstant  Secretary   Webster  Davis  to  the  Oommissioner  of  Pensions^ 

November  18, 1898. 

George  A.  South,  late  private  Company  D,  Twentieth  Ohio  Infantry, 
appealed  October  27, 1897,  from  tbe  Bureaa  action  of  July  27, 1897, 
rejecting  his  increase  claim,  certificate  Ko.  399554,  filed  September  12, 
1896,  under  the  old  law,  rating  him  seven t'een  eighteenths  for  disability 
due  to  chronic  diarrhea,  piles,  aud  disease  of  lungs,  including  disease 
of  digestive  organs  and  general  debility,  and  holding  that  disease  of 
beart  was  not  accepted  as  a  result  of  pensioned  causes. 

It  is  contended  that  claimant  was  entitled  to  third-grade  rate,  as  the 
examining  board  of  surgeons  rated  him  on  February  3, 1897,  six-eight- 
eenths for  diarrhea,  eight-eighteonths  for  piles,  ten-eighteenths  for 
disease  of  lungs,  two-eighteenths  for  disease  of  digestive  organs,  the 
sum  total  of  which  is  $26. 

Soldier  enlisted  September  10, 1861,  and  was  discharged  September 
27, 1864.  He  was  pensioned  June  12,  1888,  at  $6  per  month  from 
August  13,  1881,  and  $8  per  month  from  May  5,  1886,  for  disability 
resulting  from  chronic  diarrhea,  piles,  aud  lung  disease;  wbich  rate 
was  increased  to  $12  per  month  from  August  28,  1889;  $14  from  July 
30, 1890;  $16  from  August  12, 1891;  and  $17  from  May  6, 1896,  which 
rate  be  is  now  receiving. 

In  his  application  for  increase,  filed  September  12, 1896,  he  alleged, 
in  addition  to  i>eusioned  causes,  resulting  disease  of  digestive  organs 
and  heart  and  general  debility. 

When  medically  examined  under  this  application,  February  3,  1897, 
the  board  rated  him  as  alleged  by  claimant,  but  they  found  no  disease 
of  heart  and  failed  to  indicate  that  claimant's  disabilities  wereequivalent 
to  the  loss  of  a  hand  or  a  foot  for  the  purposes  of  manual  labor. 

The  law  gives  no  authority  for  combining  the  rates  for  two  or  more 
causes  so  as  to  make  an  aggregate  rate  except  in  certain  specific  rates 
granted  for  certain  conditions  defined  by  the  law,  as  held  by  Assistant 
Secretary  Bussey  in  the  case  of  Hiram  H.  G.  Bradt  (5  P.  D.,  282).  The 
rate  of  pension  must  be  based  upon  the  combined  effect  of  the  several 
causes.  See  case  of  David  Wilson  (9  1\  D.,  404),  decided  July  15, 1898. 
This  rule  of  practice  has  been  uniform.  See  case  of  Abram  McGullum 
(6  P.  D.,  o.  8.,  Ill),  decided  by  Acting  Secretary  Bell  in  1879,  and  the 
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case  of  Henry  McDonough  (6  P.  D.,  o.  s.,  47."!),  decided  by  Secretary 
Schnrz  in  1880,  and  cited  in  Digest  of  Pension  Decisions  of  1897, 
page  407. 

Subseqaent  to  this  appeal  the  case  was  again  considered  from  a 
medical  standpoint  by  the  medical  referee,  who,  on  August  1,  1898, 
reported  as  follows : 

The  action  of  July  21, 1897,  rejecting  claim  for  increase  nnder  tbe  general  law, 
appears  to  have  been  proper  and  should  be  adhered  to.  Pensioner  is  now  in  receipt 
of  $17  per  month  on  account  of  chronic  diarrhea,  piles,  and  disease  of  lungs. 

Certificate  of  medical  examination  of  February  3, 1K97,  made  nnder  the  claim, 
does  not  describe  a  degree  of  disability  resulting  from  pensioned  causes  equivalent 
to  tbe  loss  of  a  hand  or  a  foot  for|the  purpose  of  manual  labor,  a  degree  of  disa- 
bility requisite  to  entitle  to  the  next  higher  rate  of  third  grade. 

Disease  of  heart  alleged  as  a  result  of  pensioned  causes  is  not  shown  to  eziat  by 
said  certificate  of  examination. 

I  am  of  the  opinion  that  the  combined  effect  from  disabilities  fix>m 
pensioned  causes  is  not  shown  by  the  certificates  of  medical  exam- 
inations to  be  equivalent  to  the  loss  of  a  hand  or  a  foot  for  the  purpose 
of  manual  labor,  and  claimant  is  therefore  not  entitled  to  the  third- 
grade  rate  provided  in  the  act  of  March  3,  1883. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers 
in  the  case  are  herewith  returned. 


INSANE  OR  HELPI^SS  MINOR— DISABrLITY. 

Minor  op  Keubbn  Alden. 

Evidence  shows  that  said  child  has  been  afflicted  from  birth  by  depression  of  breast 
bono  upon  the  spine,  displacing  vital  organs,  and  rendering  him  extremely  nerv- 
ous and  weak  to  such  an  extent  that  he  has  been  mentally  and  phyaically 
unable  to  care  for  or  support  himself.  He  can  not  perform  effective  or  remuner- 
ative ^labor  and  is  considered  permanently  helpless,  in  the  contemplation  of 
the  proviso  to  the  third  section  of  the  act  of  June  27,  1890,  and  entitled  to  a  con- 
tinuance of  his  pension  after  arriving  at  the  age  of  16  years. 

Assistant   Secretary   Webster  Davis  to  the  Commissioner  of  Pensi<yn^^ 

November  18j  1898. 

Phoebe  Alden,  widow  of  Reuben  Alden,  late  of  Company  F,  Seventy- 
seventh  New  York  Infantry,  was  allowed  pension  in  1867,  from  the 
date  of  her  lyisband's  death,  which  occurred  in  service  February  4, 
1804.  Included  in  such  pension  was  $2  per  month  for  one  child, 
Henry  A.  Alden,  which  she  drew  until  he  reached  the  age  of  16  years, 
October  21, 1871.  Subsequent  to  the  passage  of  the  act  of  June  27, 
1890,  she  filed  an  application,  December  8,  1890,  alleging  that  said ' 
child  was  permanently  helpless  and  that  she  should  be  again  allowed 
pension  on  his  account  under  the  proviso  to  the  third  section  of  said 
act.  This  claim  was  rejected  May  15,  1893,  on  the  ground  of  "no  title, 
said  minor  having  passed  the  age  of  16  years  prior  to  date  of  liliiig 
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claim."  A  declaration  was  then  filed  December  11^  1893,  by  said  child 
himself,  alleging  his  right  to  pension  nnder  said  act.  Again  the  claim 
was  rejected,  March  23, 18d4,  on  the  groand  of— 

No  title,  the  widow  of  soldier  living  and  a  ]>ensioneT  in  her  own  right,  and  claimant 
Dot  entitled  nnder  act  of  June  27,  1890,  to  peneion  for  helpleaaneBS,  as  claimant  was 
over  16  years  old  at  passage  of  act. 

The  widow  then  filed  another  declaration  May  29, 1894,  of  similar 
import,  and  this  was  rejected  April  11, 1895,  on  the  groand  that  ^^  said 
minor  child  was  not  insane,  idiotic,  or  permanently  helpless."  The 
widow  and  mother  of  said  child  died  Janaary  29, 1897,  and  aoother 
declaration  similar  to  those  preceding  was  filed  July  12,  1897,  by 
Ransom  E.  D  wyer,  gnardian.  And  again  the  claim  was  rejected,  March 
4, 1898,  on  the  ground  that — 

the  alleged  helpless  child  is  not  insane,  idiotic,  or  otherwise  permanently  helpless 
within  the  meaning  of  the  act  of  June  27.  1890. 

From  this  action  appeal  has  been  entered  May  23, 1898,  by  the  attorney 
of  said  guardian,  upon  the  contention  that  the  evidence  on  file,  including 
the  verdict  of  a  jury,  clearly  shows  the  permanent  helplessness  of  said 
chUd  and  that  he  is  entitled  to  the  benefit  of  the  act. 

The  evidence  in  this  case  shows  that  this  child  has  been  afflicted  from 
his  birth.  According  to  the  testimony  of  his  mother,  his  birtli  was 
accomplished  with  great  difficulty,  and  the  attending  physician  in  some 
way  broke  his  breastbone,  so  that  ever  since  it  has  pressed  upon  his 
stomach  and  almost  reaches  to  his  spine,  causing  displacement  of  most 
of  the  vital  organs.  Further,  it  is  shown  that  he  had  epileptic  fits  almost 
daily  from  the  time  he  was  five  months  old;  that  these  continued  for 
several  years,  seriously  impairing  his  physical  and  mental  powers,  and 
since  the  cessation  of  the  fits  he  has  been  subject  to  a  constant  tremor, 
his  head  especially  always  shaking.  It  is  further  stated  that  he  has 
never  been  able  to  perform  any  remunerative  labor;  that  he  was  sup- 
ported by  his  mother  while  she  lived,  and  has  since  been  supported  by 
charity,  having  been  a  i)ortion  of  the  time  in  the  county  almshouse. 

In  regard  to  this  condition  of  said  child  the  statements  of  the  mother 
are  corroborated  by  the  testimony  of  several  neighbors,  especially  since 
he  became  16  years  oM,  and  they  declare  that  his  mental  and  nerv- 
oas  condition  is  such  that  he  is  incapable  of  caring  for  and  supporting 
himself.  The  following  medical  evidence  shows  more  definitely  the 
natare  and  extent  of  his  disabilities: 

Dr.  George  F.  Comstock,  in  1893,  testified  that  he  had  known  said 
chOd  for  ten  years,  and  that  he  is  permanently  disabled  for  supporting 
himself  by  reason  of  a  deformity  in  his  chest;  that  there  is  a  depression 
at  the  lower  part  of  the  sternum,  which  extends  nearly  to  spine,  dis- 
placing lungs,  heart,  stomach,  and  liver.  He  has  organic  disease  of 
heart  and  a  severe  nervous  trouble;  also  chronic  inflammation  of  the 
liuing  membrane  of  the  brain  and  spinal  cord. 

Dr.  Tabor  B.  Keynolds,  in  afiidavits  filed  in  1894  and  1895,  testified 
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that  for  more  than  twenty  years  said  child  had  been  totally  disabled, 
mentally  and  physically,  for  earning  his  support;  that  he  is  suffering 
from  a  severe  contraction  of  the  sternnm  and  ribs,  pressing  npon  the 
thoracic  viscera,  and  is  mentally  incapacitated. 

Dr.  Richard  H.  McOarty  has  known  said  child  four  years,  and  knows 
he  is  mentally  and  physically  unable  to  care  for  and  support  himself 
on  account  of  the  following  condition :  a  defect  of  the  sternum  which 
nearly  touches  the  spinal  column.  He  has  treated  him  for  piles  and 
inflammation  of  rectum.  The  spinal  cord  is  affected  to  a  certain  extent, 
which  causes  nervous  twitching  and  affects  the  head  and  other  parts 
of  the  body.  He  is  very  excitable  at  times.  He  can  not  do  manual 
labor,  and  does  not  consider  him  any  part  of  a  man  for  mental  or  phys- 
ical duties.    He  has  also  been  treated  for  fistula. 

Dr.  Osmond  J.  Travers  has  known  said  child  ten  years,  and  thinks 
him  mentally  and  physically  unable  to  support  himself.  He  is  afflicted 
with  a  depression  of  the  sternum,  which  penetrates  nearly  to  the  spinal 
column.  This  was  caused  by  an  injury  received  at  birth.  He  is  inca- 
pacitated for  doing  manual  labor;  is  also  suffering  with  a  chronic 
inflammation  of  the  rectum,  which  from  time  to  time  causes  abscess; 
has  a  fistula  at  present  time  (October,  1897).  A  most  obstinate  con- 
dition of  constipation  is  ever  present.  He  has  a  trouble  of  the  spinal 
cord  and  nerves  that  causes  a  tremor  of  the  head  almost  continuously, 
and  a  condition  of  general  muscular  and  nervous  excitability  is  always 
present.  These  ailments  prevent  him  from  being  able  to  do  manual 
labor,  and  render  him  unable  to  care  for  and  support  himself,  from 
mental  incapacity. 

In  addition  to  the  foregoing,  medical  examinations  have  been  held  in 
January,  1895,  and  February,  1898.  The  first  of  these  describes  his 
condition  thus: 

Fairly  well  nourished;  mnsoles  moderately  firm;  palms  hard;  tongue  normal; 
throat  congested ;  skin  florid;  expression  and  oountenance  show  mental  weakness ; 
general  physical  appearance  fair  as  to  vigor. 

Chest. — Contracted  anteriorly  with  Htooping  deformity;  lower  half  of  stemom, 
including  sternal  ends  of  four  lower  rihs,  depressed  2}  inches,  a  cup-like  cavity,  4 
inches  diameter,  with  slight  tenderness  on  pressure;  resonance  and  respiratory 
sounds,  normal;  measurements,  respiration,  34;  inspiration,  34^;  expiration,  33^. 

Heart, — Apex  heat,  area  dullness  and  sounds  normal;  action  moderate  in  force; 
rhythm  regular.     Pulse,  Htanding,  90;  after  exercise,  96;  no  lesions. 

Injury  (see  Chest). — Physical  evidence  confined  to  anterior  chest  deformity,  with 
tenderness ;  to  slight  spinal  curvature  in  lower  cervical  and  upper  dorsal  region,  and 
tenderness,  with  alleged  occasional  pain  over  lower  cervical  vertebrae.  The  head  is 
thrown  forward  and  to  right  side,  fixed,  with  involuntary  muscular  tremor  involving 
head  and  both  hands,  increased  by  exercise,  slight;  coordination  of  movement 
(walking)  not  impaired;  sensation  normal;  no  paralysis  of  limbs;  reflexes  normal. 
There  is  slight  ptosis,  eyes  otherwise  normal ;  history  of  epilepsy,  shaking  of  head 
and  tremor  of  hands  date  from  its  disappearance  at  10  years  of  age.  We  believe  dis- 
ability due  to  spinal  irritation,  sequel  of  epilepsy  resulting  from  alleged  injury. 

Mental  condition, — From  personal  observation  of  claimant  for  several  years,  his  rec- 
ord in  the  community,  together  with  the  result  of  this  examination,  there  is  marked 
evidence  of  mental  dcticiency.    He  has  been  repeatedly  dismissed  when  employed  for 
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light  errand  work  as  wholly  incompetent.  Condition  aggravated  by  if  not  entirely 
due  to  physical  lesions  mentioned. 

Ptie«.— Three  external  tumors,  average  three-eighths  inch  diameter,  engorged,  one 
hemorrhagic;  no  fissures  or  fistula;  alleged  extreme  constipation. 

No  evidence  of  syphilis  or  vicious  habits. 

We  believe  claimant  totally  incapacitated  for  earning  a  livelihood  by  reason  of 
both  mental  deficiency  and  physical  disability. 

The  later  examination  shows  the  following: 

Fairly  well  nourished ;  muscles  soft ;  palms  moderately  so ;  tongue  coated,  fissured, 
pointed,  tremulous;  throat  severely  congested,  catarrhal ;  skin  normal;  countenance 
presenile;  expression  weak ;  general  physical  appearance  shows  mental  and  physical 
weakness. 

Chest. — Stooping  form,  flattened  anteriorly,  above,  with  flattened  sulcus  at  lower 
end  of  sternum,  involving  lower  ribs,  three- fourths  inch ;  depression,  3  inches ;  condi- 
tion from  personal  knowledge  of  board,  congenital ;  resonance  and  respiratory  sounds 
normal;  measurements,  rest,  36;  inspiration,  36^;  expiration,  35|. 

Heart. — Apex  beat,  normal  space  one  half  inch  right  nipple  line,  by  palpation; 
area  of  dullness  to  left;  sounds  muffled,  indistinct,  diastolic;  no  murmurs,  action 
diminished  in  force,  epigastric  pulsation ;  rhythm  regular;  pulse  small,  soft,  com- 
pressible; standing,  94;  after  exercise,  120;  no  cyanosis,  dyspnoea  or  edema. 

Mental  condition. — He  is  not  insane  or  idiotic,  but  his  mental  faculties  are  so  weak 
that  he  is  nnable  to  perform  any  kind  of  remunerative  work;  Ihere  is  general 
tremor,  head  constantly  shaking,  thrown  forward  and  inclined  to  the  right ;  there  is 
slight  curvature  of  lower  cervical  and  upper  dorsal  vertebrse.  He  is,  from  personal 
knowledge,  wholly  disabled  by  reason  of  mental  deficiency  to  provide  for  his  sup- 
port. Rate  seventeen-eighteenths.  No  evidence  of  syphilis  or  vicious  habits.  Urine 
normal. 

From  the  foregoing  evidence  it  seems  plain  that  while  this  child  of 
the  soldier  is  not  insane  or  wholly  idiotic,  yet  he  is  very  weak  mentally,  or 
simple  as  some  witnesses  state,  and  this,  with  his  bad  physical  condi- 
tion, renders  him  incapacitated  for  performing  effective  and  remunera- 
tive labor.  As  before  stated,  several  witnesses,  including  William  and 
Mary  Trouton,  Henry  Smith,  and  Walter  Jennery,  state  that  this 
mental  and  physical  condition  has  existed  ever  since  said  child  was  16 
years  old,  and  before,  to  the  extent  that  he  was  unable  to  care  for  or 
support  himself  during  any  part  of  the  time,  but  that  he  was  supported 
by  his  mother  up  to  her  death  and  by  charity  since.  Under  the  deci- 
sion in  the  cases  of  John  M'.  Laughlin  (8  P.  D.,  52),  Frances  Stetzell 
(9  P.  D.,  9),  BUie  Morris,  widow  (9  P.  D.,  353),  and  Minors  of  William 
Johnson  (9  P.  D.,  452),  it  is  believed  that  such  a  condition  of  perma- 
nent helplessness  is  shown  as  brings  the  case  within  the  scope  of  the 
statute,  and  establishes  title  to  an  allowance  thereunder. 

It  is  not  clear  that  said  child  has  never  performed  any  labor  nor  that 
lie  has  not  earned  some  wages  at  times,  but  from  what  is  shown  it  is 
evident  that  he  has  not  been  able  to  do  any  but  the  lightest  work,  and 
that  his  earnings  were  never  sufficient  for  his  support,  while  his  mental 
condition  has  been  such  as  to  render  him  almost  irresponsible.  It  is 
ooDcladed  that  a  fair  case  is  made  oat  by  the  evidence,  and  the  pension 
shoold  be  allowed.  The  action  by  which  the  claim  was  rejected  is 
accordingly  reversed  and  the  papers  are  returned  for  readjudication. 
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SERVICK-INBIAN   WARS-ACT  JULY  «7,  189«. 

Elizabeth  W.  Wood  (widow). 

Under  the  act  of  Jnly  27,  1892,  service  rendered  in  the  Black  Hawk  war,  the  Creek 
war,  the  Cherokee  disturbance,  or  the  Florida  war  with  the  Seminole  Indians, 
mnst  be  rendered  in  one  of  the  wars  therein  expressly  named.  No  other,  or 
different  military  service,  even  though  rendered  in  the  United  States  Army  dar- 
ing the  period  named  in  said  act,  would  be  a  pensionable  service. 

Assistant  Secretary    Webster  Davis  to   the  Commissioner  of  PensionSj 

November  18,  1898. 

Elizabeth  W.  Wood  filed  in  your  Bureau  on  September  29, 1892,  an 
application  for  pension  under  the  provisions  of  the  act  of  July  27, 1892, 
as  widow  of  John  Wood  (deceased),  late  private.  Captain  Duncan's 
company  (F),  United  States  Mounted  Bangers,  alleging  that  said 
deceased  soldier  had  rendered  thirty  days'  military  service  in  the  Indian 
wars  during  the  period  from  1832  to  1842 ;  had  been  honorably  dis- 
charged ft'om  such  service,  and  had  died  on  March  f>,  1883,  leaving  her 
as  his  widow,  surviving,  and  that  she  had  not  remarried  since  the  death 
of  said  soldier. 

Her  said  claim  was  rejected  on  March  31, 1893,  upon  the  ground  that 
the  military  service  of  the  deceased  soldier  was  not  rendered  until  after 
the  close  of  the  Black  Hawk  war. 

From  said  action  appeal  was  taken  on  January  15, 1898. 

While  the  ground  for  the  rejection  of  this  claim,  as  above  stated,  is 
correct  so  far  as  it  goes,  it  would  perhaps  have  been  better  stated  and 
more  correct  to  have  based  said  action  of  rejection  upon  the  ground 
that  the  evidence  failed  to  show  that  the  deceased  soldier  had  rendered 
military  service  in  any  of  the  Indian  wars  named  in  the  act  of  July  27, 
1892,  during  the  period  from  1832  to  1842,  for  thirty  days'  military 
service  in  which  pension  is  provided  by  said  act,  as  more  comprehen- 
sive and  more  responsive  to  the  facts  established  by  the  evidence  in 
the  case. 

It  is  strenuously  contended  in  this  appeal  that  any  military  service, 
of  thirty  days'  duration,  rendered  during  the  period  named  in  said  act 
in  connection  with  movements  and  operations  of  *h<)  United  States 
Army  against  hostile  Indians,  and  an  honorable  discharge  from  such 
service,  would  entitle  a  soldier  or  his  widow  to  pension  under  the  terms 
of  said  act;  and  it  is  further  contended  that  as  this  soldier's  enlistment 
was  during  the  Black  Hawk  war,  his  military  service  in  the  United 
States  Army  should  be  presumed  to  have  been  rendered  in  that  war. 

The  official  military  record  of  the  deceased  soldier's  service  shows 
that  he  enlisted  in  the  above-named  organization  on  November  5, 1832, 
and  served  therein  until  September  23,  1833,  when  he  was  honorably 
discharged  and  mustered  out  by  reason  of  the  expiration  of  his  term  of 
service.  During  this  period  the  stations  of  his  command  are  shown  to 
have  been  at  Vandalia,  111.,  from  November  5  to  December  10, 1832;  at 
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Fort  Leaveuworth,  Eans.,  from  January  6  to  May  9, 1833;  on  **  Expedi- 
tion to  southwest  boundary,"  from  May  0  to  July,  1833 ;  at  Fort  Leaven- 
worth, Eans.,  from  July,  1833,  to  date  of  muster  out.  As  is  shown  by 
tbe  foregoing  record,  the  only  active  service  ever  performed  by  the 
deceased  soldier,  other  than  garrison  duty  nt  the  various  posts  above 
named,  was  while  serving  with  his  command  on  the  ^^  Expedition  to  the 
southwest  boundary"  in  May,  June,  and  July,  1833.  This  ^'expedi- 
tion "  i.s  shown  by  the  evidence  in  the  case  to  have  been  simply  a  detail 
of  his  command  to  guard  and  protect  a  supply  train  over  the  old  Santa 
Fe  trail,  which  was  sent  out  to  relieve  and  provision  the  posts  and  gar- 
risons of  the  Army  located  in  that  section.  This  appellant,  herself^ 
adnuts  that  she  is  unable  to  determine,  or  to  furnish  any  proof  show- 
ing in  which  of  the  Indian  wars  the  military  services  of  her  deceased 
husband  were  rendered,  and  she  has  no  proof  or  knowledge  of  any 
active  service  in  the  field  ever  rendered  by  him,  other  than  when  upon 
the  "  Expedition  to  the  southwest  boundary,''  above  referred  to. 

The  Black  Hawk  war  ended  in  September,  1832,  treaties  of  peace 
having  been  made  with  the  hostile  Indians'engaged  in  said  war  on  the 
ir>th  and  21st  of  that  month.  This  deceased  soldier  enlisted  in  the 
service  in  ISToveinber,  1832,  consequently  his  military  service  could  not 
have  been  rendered  in,  and  had  no  connection  whatever  with,  said  war, 
and  the  contention  that  his  said  service  should  be  presumed  to  have 
been  rendered  in  said  war  by  reason  of  the  date  of  his  enlistment  has 
no  force  whatever. 

The  remaining  contention  of  this  appeal,  that  any  military  service  of 
thirty  days'  duration  in  the  United  States  Army  against  hostile  Indians 
during  the  period  from  1832  to  1842  is  sufficient  to  meet  the  provisions 
of  the  act  of  July  27,  1892,  and  give  title  to  pension  thereunder,  is 
equally  as  untenable.  The  language  of  said  act  does  not  admit  of  any 
such  interpretation.  It  expressly  provides,  in  as  plain  and  unequivocal 
terms  as  it  was  possible  to  make  them,  a  pension  for  such  surviving 
officers  and  enlisted  men  of  the  military  or  naval  forces  of  the  United 
States  as  served  for  thirty  days  in  the  Black  Hawk  war,  the  Creek 
war,  the  Cherokee  disturbances,  or  the  Florida  war  with  the  Seminole 
Indians,  during  the  period  from  1832  to  1842,  inclusive,  and  who  had 
been  honorably  discharged  from  such  service,  and  for  such  other 
officers,  soldiers,  and  sailors  as  may  have  been  personally  named  in 
any  resolution  of  Congress  for  any  specific  service  "in  said  Indian 
wars,"  whose  term  of  service  therein  may  have  been  less  than  thirty 
days,  and  for  the  surviving  widows  of  all  such  officers  and  enlisted 
men,  provided  such  widows  have  not  remarried. 

The  language  of  said  act  is  so  plain  and  explicit  as  to  be,  of  itself, 
a  sufficient  answer  to  the  contention  of  the  appellant,  and  the  meaning 
of  its  terms  is  so  apparent  as  to  admit  of  no  judicial  construction  or 
interpretation,  and  renders  any  further  discussion  of  the  question  a 
mere  waste  of  time. 
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The  military  or  naval  service  for  which  a  pen  sion  is  provided  by  said  act 
is  a  service  rendered  in  some  one  of  the  Indian  wars  therein  expressly 
named  and  desip;nated,  and  no  other,  and,  in  order  to  entitle  a  claimant 
to  pension  under  its  provisious,  it  must  be  made  affirmatively  to  api>ear 
by  the  proof  that  the  military  or  naval  service,  on  account  of  which  th^ 
claim  for  pension  is  made,  was  rendered  in  one  of  said  specified  and 
designated  wars.  So  other,  or  different  military  service,  even  though 
rendered  in  the  United  States  Army  during  the*  period  named  in  said 
act  would  be  a  pensionable  service,  or  confer  any  right  or  title  to 
pension  whatever  under  its  provisions. 

In  this  case  there  is  not  a  particle  of  evidence  showing  that  the 
deceased  soldier  ever  served  in  any  of  the  Indian  wars  named  in  said 
act;  in  fact,  it  is  practically  admitted  by  this  appellant  that  he  did 
not.  Consequently,  the  rejection  of  this  claim  was  not  error,  and  is 
affirmed  accordingly. 


DEPENDENCY— ACT  OF  .TANTJART  a»,   1887,  CONSTRUED. 

Johanna  Gates  (Widow). 

A  widow  before  becoming  62  years  of  age  is  not  entitled  to  pension  nnder  tbe  act 
of  January  29, 1887,  unless  she  has  no  other  means  of  support  than  tlie  ordinary 
proceeds  of  her  manual  labor  and  the  contributions  of  others  not  legally  boond 
to  aid  in  her  support. 

Assistant   Secretary    Webster  Davis  to  the  Commissioner  of  Pensions, 

November  i<9, 1^98. 

The  appellant,  Johanna  Gates,  February  23, 1894,  tiled  a  declaration 
for  pension  uDder  tbe  act  of  January  29,  1887,  as  tbe  widow  of  August 
Gates. 

Her  husband  served  in  Battery  M,  Third  United  States  Artillery, 
in  the  war  with  Mexico,  from  September  0, 1847,  to  July  27, 1848.  He 
was  married  to  the  chiimaiit  March  19,  1805,  and  died  January  21, 
1894.  The  claimant  was  born  October  14, 1847,  and,  tlierefore,  was  in 
the  forty-seventh  year  of  her  age  when  she  filed  this  claim  for  pension. 
She  alleges  that  she  is  dependent  upon  her  children  for  support,  and 
is  disabled  for  performing  manual  labor  by  rheumatism  and  nervous 
prostration.  (See  second  declaration,  filed  September  18, 189().)  The 
claim  was  rejected  October  6, 1897,  ui)on  the  ground  that  claimant  was 
unable  to  show  she  is  dependent  or  disabled  within  the  meaning  of  the 
act  of  January  29, 1887.    Appeal  was  entered  Xovember  9, 1897. 

The  claimant  is  the  owner  of  real  estate  in  the  cities  of  Leavenworth 
and  Kansas  City,  Kaus.,  of  the  assessed  value  of  $12,165  and  of  the 
estimated  value  of  $22,800.  She  owes  debts  to  the  amount  of  $6,(HK). 
Taxes,  insurance,  interest,  and  repairs  aggregate  about  $1,200  per 
annum.  The  property  consists  of  at  l(»ast  twelve  houses  and  buildingai 
which  aie  rented,  and  thirty  or  more  vacant  lots.    The  income  from 
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said  property  averages  t9(>0  per  annum.  Appellant  states  she  wonld 
sell  the  property  for  three  times  its  assessed  value.  This  is  her  prioe. 
The  actual  value  of  the  property  is  the  amount  it  will  sell  for,  which 
appears,  from  competent  evidence,  to  be  (22,800.  The  claimant,  there- 
fore, owns  real  estate  of  the  actual  value  of  $16,000  over  and  above 
all  indebtedness.  It  appears  that  her  estate  is  not  managed  so  as  to 
yield  her  any  income.  However,  the  management  of  claimant's  finan- 
cial affairs  is  not  a  factor  in  this  case.  It  appears  that  she  has  other 
means  of  support  than  the  proceeds  of  her  manual  labor,  to  the  amount 
of  ¥16,000  invested  in  real  estate. 

Dr.  J.  W.  Brock  testified  by  affidavit  September  12, 1896,  that  claim- 
ant has  rheumatism  in  her  left  side,  and  is  thereby  disabled  for  house- 
work. No  medical  examination  has  been  ordered  in  the  claim.  Upon 
special  examination  Dr.  Brock  could  not  remember  the  clatmaut  or  her 
case.  He  did  not  repudiate  the  affidavit.  The  claimant  testified  that 
she  had  rheumatism.  Such  is  practically  all  the  testimony  upon  this 
point.  The  claim  was  rejected  upon  the  ground  that  appellant  was  not 
disabled  within  the  meaning  of  the  act.  As  no  medical  examination 
was  ordered,  such  action  would  be  erroneous  for  that  reason  were  that 
ground  germane  to  claimant's  rights  under  said  act.  Another  reason 
assigned  for  the  rejection  of  the  case  is  that  claimant  is  not  dependent 
within  the  meaning  of  the  act  of  January  29,  1887,  which  reads: 

Section  1.  That  the  Secretary  of  the  Interior  he,  and  he  is  hereby,  authorized  and 
directeil  to  place  on  the  pension  roll  the  names  of  the  sarviving  officors  and  enlisted 
men,  inclnding  marines,  militia,  and  volunteers,  of  the  military  and  naval  services  of 
the  United  States,  who  being  duly  enlisted,  actually  served  sixty  days  with  the 
Army  or  Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof, 
or  pn  roate  thereto,  in  the  war  with  that  nation,  or  were  actually  engaged  in  a  battle 
m  said  war,  and  were  honorably  discharged,  and  to  such  other  officers  and  soldiers 
and  sailors  as  may  have  been  personally  named  in  any  resolution  of  Congress  for  any 
specific  service  in  said  war,  and  the  surviving  widows  of  such  officers  and  enlisted 
men:  Proridedf  That  such  widows  have  not  remarried:  Provided,  That  every  sach 
officer,  enliHte<l  man,  or  widow  who  is  or  may  become  sixty-two  years  of  age,  or  who 
is  or  may  become  subject  to  any  disability  or  dependency  equivalent  to  some  cause 
prescribed  or  recognized  by  the  pension  laws  of  the  United  States  as  a  sufficient 
reason  for  the  allowance  of  a  pension,  shall  be  entitled  to  the  benefits  of  this  act; 
but  it  shall  not  be  held  to  include  any  person  not  within  the  rule  of  age  or  disability 
or  dependence  herein  defined,  or  who  incurred  such  disability  while  in  any  manner 
voluntarily  engaged  in  aiding  or  abetting  the  late  rebellion  against  the  authority  of 
the  United  States. 

The  rejection  of  the  claim  upon  the  ground  that  the  appellant  is  not 
dependent  is  based,  apparently,  upon  that  portion  of  the  act  of  January 
29, 1887,  hereinafter  discussed,  and  which  has  been  construed  by  the 
Bureau  as  providing  for  the  allowance  of  pensions  to  widows  under  the 
age  of  62  years,  when  they  are  shown  to  be  dependent  within  the  mean- 
ing of  section  4707,  Revised  Statutes,  which  provides  for  the  allowance 
of  x>ension  to  dependent  mothers. 

Therefore,  the  conclusion  reached  that  as  the  appellant  owns  real 
estate  of  the  value  of  $16,000,  over  aud  above  all  indebtedness,  she  is 
not  dependent  within  the  meaning  of  said  act. 
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The  particalar  portion  of  the  act  of  Jaimary  29, 1887,  construed  by 
the  Bureau,  and  also  relied  upon  by  the  appellant,  reads  thus: 

Providedj  That  every  Biioh  officer,  eulisted  man,  or  widow  who  is  <»r  may  become 
subject  to  any  disability  or  dependency  prescribed  or  reco|^izedby  the  pension  laws 
of  the  United  States  as  a  sufficient  reason  for  the  allowance  of  pension,  shall  be 
entitled,  etc. 

The  appellant  contends  that  the  condition  on  account  of  which  pen- 
sion is  granted  to  widows  by  the  act  of  Janury  29,  1887,  when  under 
the  age  of  62  years,  is  one  of  dependency  or  disability ;  that  is,  in  effectv 
if  disabled  for  the  performance  of  manual  hibor  they  are  ]>en8ionable 
whether  dependent  or  not,  and  when  not  disabled  they  are  pensionable 
if  dependent. 

On  May  27, 1898,  in  the  case  of  Charles  W.  Johannes  (9  P.  D.,341),  I 
held,  in  substance,  that  where  a  claimant  for  a  Soldier's  pension  under 
the  act  of  January  29,  1887,  shows  he  is  disabled  in  a  degree  equivalent 
to  some  cause  prescribed  or  recognized  by  the  pension  laws  of  the 
United  States  which  would  entitle  him  to  a  rate  of  $2  per  month  may 
be  entitled  to  pension  under  said  act  when  under  the  age  of  62  years. 
Whether  he  would  be  upon  the  ground  that  he  is  dependent  was  not 
discussed. 

It  may  be  said,  however,  that  as  the  pension  laws  of  the  United 
States  do  not  grant  pension  to  soldiers  for  the  reason  they  are  depend- 
ent upon  others  for  supi)ort,  and  as  the  dependency  recognized  and 
prescribed  by  those  laws  for  granting  pensions  to  other  classes  of  claim- 
ants is  their  dependence  for  support  upon  deceased  soldiers,  it  is  fairly 
reasonable  to  presume  that  soldiers  are  not  granted  pensions  by  the 
act  of  January  29, 1887,  by  reason  of  any  dependency  prescribed  or 
recognized  by  the  pension  laws  of  the  United  States  granting  pensions 
to  persons  who  were  not  soldiers. 

Nor  is  pension  granted  to  widows  of  soldiers  on  account  of  disability. 
Although  a  widow  pensioned  under  said  laws  was  not  required  to  show 
she  was  dependent  for  support  upon  her  husband,  the  deceased  soldier, 
said  laws  recognize  her  dependency  upon  him  for  support  in  providing 
for  the  allowance  of  pension  to  her  upon  his  death.  Supporting  this 
statement  and  quite  conclusive  of  its  correctness  is  the  fact  that  the 
several  acts  granting  pensions  to  widows  of  soldiers  contain  a  provision 
that  pension  shall  cease  upon  their  remarriage;  although  no  reason  is 
set  forth  in  the  law  for  this  provision,  it  is  quite  clear  that  it  is  no  other 
than  this,  that  by  her  remarringe  her  dependent  condition  caused  by 
the  death  of  the  soldier  Inis  ceased. 

Also,  the  Department  held  in  the  case  of  Sarah  J.  Grooms  (7  P.  D., 
210)  that— 

Pension  in  fact  is  granted  to  a  widow  to  snpply  in  part  the  support  and  aid  she 
wonld  be  legally  entitled  to  receive  from  her  husband  if  living,  but  of  which  she  is 
deprived  through  his  military  service  rendered  the  Government. 

As  under  the  act  of  January  29, 1887,  widows  upon  becoming  62  years 
of  age  are  pensionable,  it  follows  that  the  fact  that  they  were  deprived 
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of  the  snppiirt  provided  by  their  husbands  is  not  a  factor  in  determining 
their  rights  under  said  act  antil  they  become  62  years  of  age.  In  other 
words,  the  dependency  which  mnst  be  shown  is  not  that  which  the  law 
recognizes  as  resulting  from  the  death  of  their  husbands,  but  an  actual 
dependency  prescribed  by  the  pension  laws.  Otherwise,  widow  claim- 
ants under .  said  act,  without  any  exception,  would  be  entitled  to 
pension  although  under  the  age  of  62  years. 

In  the  act  of  January  29,  1887,  specitic  reference  is  made  to  the 
]>ension  laws  of  the  United  States  for  the  purpose  of  designating  that 
dependency  or  disability  which  must  be  shown  in  order  to  entitle  a 
claimant  to  pension  under  that  act  when  under  the  age  of  62  years. 

The  dependency  prescribed  by  the  pension  laws  of  the  (Jnited  States 
giving  title  to  pension  is  set  forth  in  section  4707,  Revised  Statutes. 
Said  section  provides  pensions  for  dependent  relatives  of  persons 
embraced  within  the  provisions  of  sections  4692  and  4693,  Revised 
Statutes,  upon  their  death  by  reason  of  any  wound,  injury,  or  disease 
incurred  in  the  service,  and  specifies  that  the  dependency  thereby 
recognized  is  such  as  is  presumed  from  the  absence  of  means  of  sup- 
port other  than  the  ordinary  proceeds  of  manual  labor  and  the  con- 
tributions of  persons,  except  the  soldier,  not  legally  bound  to  aid  in 
the  support  of  a  claimant  (other  than  the  father  of  the  soldier)  for  a 
dependent  relative's  pension. 

As  the  pension  laws  at  the  time  of  the  passage  of  the  act  of  January  29, 
1887,  did  not  allow  pension  to  persons  except  the  relatives  of  a  soldier 
mentioned  in  section  4707,  Revised  Statutes,  on  accountof  any  prescribed 
condition  of  dependency,  and  recognized  no  other  dependency  except 
that  of  a  soldier's  wife  and  children  upon  him  for  support,  and  in  view 
of  the  fact  that  said  act  expressly  provides  the  allowance  of  x)ensions 
to  widows  under  the  age  of  62  years,  wiio  may  become  subject  to  any 
dependency  prescribed  by  the  pension  laws,  I  am  of  the  opinion  that 
the  dependency  which  must  be  shown  by  such  widow  in  order  to  be 
entitled  to  pension  under  the  act  of  January  29, 1887,  is  such  depend- 
ency as  is  prescribed  by  section  4707,  Revised  Stakites,  as  herein  stated. 

Therefore  the  fact  that  claimant  has  real  estate  of  the  value  of 
$16,000  operates  to  defeat  her  claim  for  a  widow's  pension  under  the 
act  of  January  29, 18S7,  the  same  as  it  would  to  defeat  a  claim  in  her 
behalf  for  a  dependent  mother's  i)en8ion  under  the  general  law  upon 
the  ground  that  she  has  other  means  of  support  than  the  proceeds  of 
her  manual  labor,  and  hence  is  not  dependent  within  the  meaning  of  the 
pension  laws. 

It  remains  to  consider  the  appellant's  contention  that,  although  she 
may  not  be  dependent,  she  is  suffering  with  a  cause  of  disability  pre- 
scribed or  recognized  by  the  pension  laws,  and  therefore,  under  the  act 
of  January  29, 1887,  she  is  entitled  to  a  widow's  pension  before  she 
attains  the  sixty-second  year  of  her  age,  whether  she  is  dependent 
or  not. 

Pension  is  granted  to  widows  of  soldiers  to  supply  in  part  the 
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support  they  would  receive  were  their  husbands  living.  Now,  when 
pension  is  thus  granted  for  this  reason  to  widows  of  the  age  of  62,  or 
under  that  age  upon  another  condition,  it  is  not  reasonable  to  suppose 
that  such  other  condition  would  include  adequate  means  of  support  in 
the  event  that  the  claimant  was  disabled  for  earning  a  support ;  rather' 
in  view  of  the  purpose  for  which  pension  is  granted  to  widows,  that 
would  be  the  ground  for  denying  them  pension.  Furthermore,  as  the 
dependency  prescribed  by  the  pension  laws  for  giving  title  to  pension 
is  presumed,  although  a  person  is  not  at  all  disqualified  for  performing 
manual  labor  by  reason  of  any  physical  or  mental  disability  such  as  is 
prescribed  by  those  laws  for  granting  pension  to  soldiers,  it  is  not  rea- 
sonable to  suppose  that  Congress,  by  the  act  of  January  29,  1887t 
intended  to  grant  pensions  to  widows  on  account  of  disability,  when  at 
theeame  time  it  provides  for  pensioning  them  if  dependent,  and,  there- 
fore, whether  they  have  or  have  not  any  disability. 

So,  as  this  claimant  has  means  of  support,  the  fact  that  she  is  par- 
tially disabled  for  performing  manual  labor,  and  thereby  to  an  extent 
is  deprived  of  an  income  from  her  labor,  does  not  bring  her  condition 
within  the  purview  of  any  act  granting  pensions  to  any  class  of  claim- 
ants on  account  of  any  prescribed  or  recognized  condition  of  depend- 
ency; and  the  fact  alone  that  she  has  a  disability  does  not  give  her 
any  right  to  pension  as  a  widow,  as  disability  is  not  a  factor  in  a 
widow^s  claim  for  pension,  certainly  not  in  the  absence  of  dependency 
prescribed  or  recognized  by  the  pension  laws  of  the  United  States, 
Hence,  I  am  of  the  opinion  that  the  claimant  is  not  entitled  to  pension 
under  the  act  of  January  'J9, 1887,  unless  she  is  shown  to  be  dependent. 

I  have  endeavored  to  point  out  that  section  1  of  said  act  grants  pen- 
sion to  soldiers  therein  designated  on  account  of  disability,  and  to  their 
widows  when  under  62  years  of  age  on  account  of  dependency.  The 
gist  of  my  reason  for  this  construction  of  the  statute  is  that  pensions 
have  not  been  granted  to  widows  on  account  of  disability  nor  to  sol- 
diers on  account  of  their  being  dependent  upon  others  for  support,  by 
any  pension  law  of  the  United  States  prior  to  the  passage  of  said  act, 
and  as  its  language,  in  its  ordinary  acceptation,  permits  said  constmc- 
tion  without  doing  violence  to  it,  I  do  not  feel  constrained  to  accept  it 
as  meaning  something  foreign  to  all  prior  pension  laws,  but  rather  to 
construe  the  act  in  harmony  with  those  laws  with  regard  to  the  cause 
expressed  therein  for  granting  pensions  to  soldiers  and  their  widows. 
So,  as  those  causes  are,  disability  in  a  soldier's  case,  and  dependency 
(recognized)  in  a  widow's  case,  and  particular  reference  to  those  laws 
is  made  in  the  act  of  January  29,  1887,  they  are  in  a  manner  incorpo- 
rated therewith  for  the  purpose  of  elucidating  the  intent  of  Congress 
as  expressed  therein,  and  therefore  such  construction  is  placed  upon 
said  act  as  accords  with  those  recognized  principles  of  pension  legisla- 
tion found  in  prior  pension  laws,  to  which  particular  reference  is  made 
in  the  act  itself.  A  more  liberal  construction  would  not  promote  jus- 
tice; no  good  purpose  would  be  served  and  no  intent  of  Congress  would 
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be  carried  out  by  a  more  liberal  interpretation.  Hence,  as  nothing  but 
the  language  of  the  act  without  the  light  afforded  by  a  knowledge  of 
the  pension  laws  would  sustain  a  more  liberal  construction,  it  is  believed 
that  the  one  I  have  placed  upon  the  act  of  January  29, 1887,  expresses 
its  actual  meaning  and  covers  its  full  scope. 

I  am,  therefore,  of  the  opinion  that  a  widow  is  not  entitled  to  pen- 
sion under  the  act  of  January  29, 1887,  before  she  is  62  years  of  age, 
unless  she  is  shown  to  be  dependent  within  the  meaning  of  the  pen- 
sion law9,  although  it  appears  she  is  disabled. 

As  the  evidence  shows  that  this  appellant  is  not  dependent  within 
the  meaning  of  those  laws,  the  rejection  of  her  claim  upon  the  ground 
indicated  was  proper. 


IDENTITY— SERVICE . 

John  H.  Thompson,  alias  John  Olabe. 

The  record  shows  that  John  Clark  was  enrolled  as  a  snbstitnte  for  one  William  H. 
Converse,  February  11,  1863,  and  was  discharged  November  11,  1863,  by  reason 
of  the  expiration  of  his  term  of  enlistment.  The  testimony  of  persons  who  knew 
claimant  and  met  him  in  the  service  where  be  was  serving  under  the  name  of 
John  Clark ;  of  his  sisters  who  corresponded  with  him  under  the  name  of  John 
Clark,  of  Company  D,  Sixteenth  Michigan  Volunteers;  the  testimony  of  William 
H.  Converse,  and  descriptive  list  of  said  Clark,  as  to  his  personal  description, 
show  that  the  claimant  is  the  identical  John  Clark  who  served  in  said  company 
and  regiment,  notwithstanding  the  fact  that  he  denies  that  he  enlisted  as  a  sub- 
stitute. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

November  18, 1898. 

The  claim  of  John  H.  Thompson,  alias  John  Clark,  filed  October  2, 
1889,  for  x>eusiou  under  the  act  of  Jaly  14, 1802,  on  account  of  asthma, 
alleged  to  have  been  contracted  while  in  the  military  service  of  the 
United  States  as  a  private  in  Company  D,  Sixteenth  Michigan  Infan- 
try, was  rejected  by  your  Bureau  in  September,  1897,  on  the  ground  of 
his  inability  to  furnish  satisfactory  evidence  that  he  contracted  said 
disabOity  in  the  service  as  alleged,  or  that  he  was  the  person  who 
served  as  John  Clark  in  Company  D,  Sixteenth  Michigan  Infantry. 
A  later  application,  made  under  the  act  of  June  27, 1890,  was  rejected 
at  the  same  time,  on  the  ground  that  the  evidence,  after  special  exam- 
ination, failed  to  establish  his  identity  as  the  man  who  performed  the 
service  on  which  the  claim  was.  based.  An  appeal  was  filed  in  October, 
1897,  the  contention  of  which  is  that  the  identity  of  the  claimant  with 
the  soldier  John  Clark,  of  Company  D,  Sixteenth  Michigan  Infantry, 
is  established. 

The  records  of  the  War  Department  show  that  John  Clark,  of  Com- 
pany D,  Sixteenth  Michigan  Infantry,  was  enrolled  February  11, 1863, 
and  discharged  November  11, 1863,  by  reason  of  the  expiration  of  his 
term  of  sexvice.  After  a  careful  examination  .of  the  evidence  I  am  of 
p.  D. — VOL.  10 3 
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the  opinion  that  the  man  bo  enrolled  and  discharged  was  the  ideDtical 
person  who,  under  his  trne  name  of  John  H.  Thompson,  is  now^  an 
applicant  for  pension.  The  evidence  leading  to  this  conclusion  is  as 
follows: 

The  testimony  of  C.  Jeflf  Van  Debergh  and  Isaac  W.  Garvin  (Special 
Examiner  W.  W.  Macy's  report)  shows  that  it  was  a  matter  of  common 
report  among  Thompson's  acqaaintauces  that  he  was  in  the  Army.  His 
brother  (see  same  report)  testifies  that  he  came  home  wearing  soldier's 
clothes,  and  said  that  he  had  been  in  the  Army.  Witness  always 
understood  that  he  served  under  another  name. 

The  claimant's  sisters  (McOonnell's  report)  testify  that  they  received 
letters  from  him  and  wrote  to  him  while  he  was  in  the  service;  that  he 
was  in  the  Sixteenth  Michigan  Infantry,  and  that  when  they  wrote  to 
him  they  addressed  their  letters  to  John  Clark. 

Joseph  King  (Miller's  report)  testifies  that  he  knew  claimant  well 
before  the  war;  that  in  July  or  August,  1863,  his  regiment  (the  Forty- 
fourth  New  York  Infantry)  and  the  Sixteenth  Michigan  were  brigaded 
together,  and  during  that  time  he  was  visited  by  claimant,  and  visited 
him  in  return,  and  knows  that  he  was  serving  in  the  Sixteenth  Michigan 
(thinks  he  was  in  Company  D),  and  that  he  was  then  known  as  John 
Clark. 

Stephen  Mills,  who  was  a  sergeant  in  Company  D,  Sixteenth  Michi> 
gan,  testifies  (see  Patton's  report)  that  he  slept  in  the  same  tent  with 
John  Clark  of  that  company,  and  that  he  came  from  Illinois  and  knew 
a  great  many  men  in  the  Eighth  Illinois  Cavalry,  all  of  which  is  true 
in  regard  to  the  claimant.  His  description  of  the  said  John  Clark  is 
a  good  description  of  the  claimant. 

The  descriptive  list  of  John  Clark,  of  Company  D,  Sixteenth  Michigan 
Infantry,  agrees  in  every  particular  with  what  we  know  of  the  claimant, 
John  H.  Thompson. 

The  only  reason  for  doubting  that  the  claimant  is  the  man  who  served 
as  John  Clark  appears  to  be  that  John  Clark  was  enlisted  as  a  substi- 
tute for  one  William  H.  Converse,  of  Hillsdale,  Mich.,  who  had  been 
drafted,  while  the  claimant  swears  that  he  was  not  a  substitute  for 
anyone,  but  enlisted  as  a  volunteer. 

Unquestionably  he  is  prevaricating.  William  H.  Converse's  descrip- 
tion of  the  man  whom  he  employed  as  a  substitute  fits  him  exactly, 
and  there  is  abundant  evidence  that  he  entered  the  service  as  a  sub- 
stitute. There  is  some  confusion  of  records,  those  of  the  adjutant- 
general  of  the  State  of  Michigan  showing  that  a  John  Clark  who  enlisted 
at  Auburn,  Mich.,  on  March  3,  1863,  for  three  years,  and  subsequently 
deserted,  was  the  substitute  of  William  H.  Converse. 

Some  of  the  special  examiners  adopted  a  theory  that  the  John  Clark 
of  Company  D,  Sixteenth  Michigan,  and  the  John  Clark  of  Company 
K,  Fourth  Michigan,  were  one  and  the  same  person,  but  that  theory  is 
untenable  in  view  of  all  the  developments.    The  descriptions  of  the 
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men  differ.  One  was  28  years  of  age,  the  other  only  21.  One  was 
bom  in  iNTew  York  and  the  other  in  Ireland.  One  had  blue  eyes  and 
the  other  dark  eyes.  One  was  a  miller  by  occapation,  the  other  was  a 
painter  or  printer.  One  enlisted  on  the  11th  of  February  and  the 
other  on  the  3d  of  March,  and  both  were  forwarded  from  Detroit  on 
the  same  day — ^March  11.  We  have  in  the  latest  report  from  the  War 
Department  tracings  of  their  signatures,  which  seem  to  preclude  the 
idea  that  they  were  written  by  the  same  man.  After  mature  Considera- 
tion I  see  no  reason  to  believe  that  the  John  Clark  of  Company  K, 
Fourth  Michigan  Infantry,  had  any  connection  with  the  John  Clark  of 
Company  D,  Sixteenth  Michigan  Infantry.  The  record  of  the  former 
is  no  part  of  the  material  evidence  in  this  case  and  need  not  be  further 
considered. 

The  record  of  the  service  of  John  Clark  of  Company  D,  Sixteenth 
Michigan,  is  clean  and  straight  from  start  to  finish,  and  there  can  be 
no  reasonable  doubt  that  the  claimant  is  the  man  who  performed  that 
service.  There  is  only  one  point  that  seems  to  need  any  explanation. 
The  record  shows  that  John  Clark  enlisted  on  February  11, 1863. 
William  H.  Converse  swears  that  he  received  notice  of  his  draft  on  St. 
Valentine's  day  (February  14),  and  employed  his  substitute  on  Febru- 
ary 24,  the  day  the  records  show  John  Clark  to  have  been  mustered  in. 
The  question  naturally  arises.  If  Clark  enlisted  on  the  11th,  how  could 
he  have  engaged  to  go  as  a  substitute  for  Converse  on  the  24th  f  I 
am  convinced  that  the  explanation  is  that  his  enrollment  was  made  to 
date  back  to  the  date  of  the  draft.  If  Converse  had  served  person- 
ally, his  service  would  have  been  held  to  begin  on  February  11.  As 
Clark  took  his  place,  it  was  only  reasonable  that  his  service  should  be 
regarded  as  commencing  at  the  same  time.  In  this  connection  the  tes- 
timony of  Joseph  Hess  is  important.  He  was  drafted  at  Hillsdale  at 
the  same  time  Converse  was,  and  was  given  eight  or  ten  days  within 
which  to  report.  He  was  regarded  as  in  the  service,  however,  not 
from  the  day  he  reported,  but  from  the  day  of  the  draft,  and  was  dis- 
charged (as  was  the  claimant)  just  nine  months  from  that  date. 

WhUe  there  is  no  room  for  doubt  that  the  claimant  has  testified 
falsely  in  stating  that  he  did  not  enter  the  service  as  a  substitute  for 
William  H.  Converse,  that  fact  alone  does  not  afford  suflBcient  ground 
for  denying  him  a  pension.  It  is  immaterial,  so  far  as  his  title  to  pen- 
sion is  concerned,  whether  he  served  as  a  substitute  or  as  a  volunteer. 
He  may  think  otherwise,  and  for  that  reason  may  have  endeavored  to 
conceal  the  fact  that  he  served  as  a  substitute.  There  is  a  possibility, 
of  course,  that  he  is  concealing  some  more  important  fact,  but  careful 
investigation  and  inquiry  have  failed  to  develop  anything  to  sustain 
that  theory,  and  I  can  not  think  that  the  man  should  be  denied  a 
pension  because  of  a  mere  suspicion.  The  action  of  your  Bureau  is 
reversed,  and  you  are  respectfully  requested  to  readjudicate  the  claims 
upon  the  view  that  the  identity  of  the  claimant  with  John  Clark  of 
Company  D,  Sixteenth  Michigan  Infantry,  is  established. 
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marriage  of  slaves-kmancipation-evidence. 
Marie  L.  Boss  (alleged  widow). 

It  being  material  to  a  proper  deteroiiDation  of  the  question  as  to  the  validity  of  the 
claimant's  marriage  to  the  Bailor  to  know  whether  the  latter  died  before  or  after 
slaves  were  emancipated  by  the  adoption  of  the  thirteenth  amendment  to  the 
Constitution,  and  the  evidence  on  that  point  being  conflicting,  the  action  is  set 
aside  and  the  case  remanded  for  further  inquiry — by  special  examination  if 
necessary. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

November  19, 1898. 

Marie  L.  Boss,  on  January  16,  1897,  filed  a  claim  for  pension  under 
the  act  of  June  27, 1890,  as  the  widow  of  Francois  Boss,  who  served 
during  the  war  of  the  rebellioir  as  a  sailor  in  the  United  States  Navy. 
Said  claim  was  rejected  by  your  Bureau  in  June,  1897,  on  the  ground 
that  she  was  never  legally  married  to  the  above  named  sailor.  Prom 
that  action  an  appeal  was  taken  on  September  30, 1897. 

The  claimant  and  the  sailor  were  slaves  in  Kew  Orleans,  La.,  at  the 
outbreak  of  the  war,  and  were  cohabiting  as  man  and  wife,  having 
been  married  according  to  slave  custom.  The  sailor  enlisted  on  May 
26,  1864,  and  was  discharged  on  May  26,  1865,  and  after  discharge 
returned  to  New  Orleans  and  continued  his  marital  relations  with  the 
claimant  until  he  died.  There  is  some  uncertainty  in  regard  to  the 
date  of  his  death.  The  claimant  stated  in  a  declaration  for  pension 
under  the  old  law,  filed  in  1893,  that  he  died  on  the  14th  of  May,  1865. 
That  was  plainly  an  error,  as  he  was  not  discharged  until  May  26, 
1865.  In  her  declaration  under  the  act  of  June  27, 1890,  she  gives  the 
date  of  his  death  as  May  14, 1866. 

The  contention  of  the  appeal  is  that  the  provisions  of  section  4705  of 
the  Revised  Statutes  apply  to  claims  under  the  act  of  June  27, 1890,  as 
well  as  to  claims  under  the  old  law.  The  Department  has  ruled  on 
this  point  and  has  held  that  said  section  has  no  application  to  claims 
under  the  act  of  June  27,  1890.  (Polly  Ann  Chulaska  Sinla,  7  P.  D., 
353;  Lettie  Eawkins,  8  P.  D.,  33.)  The  language  of  the  statute  forbids 
any  other  conclusion. 

The  only  question  to  be  considered  is  whether  there  was  a  valid  mar- 
riage under  the  laws  of  Louisiana.  The  courts  of  that  State  have  held 
that  the  marriage  of  slaves  with  their  master's  consent,  though  without; 
civil  effects  during  the  slavery  of  either  party,  yet  when  ratified  by  con- 
tinued cohabitation  of  the  parties,  after  the  emancipation  of  both,  pro- 
duces all  the  civil  eff'ects,  ab  initio,  which  result  from  marriage  between 
free  persons.  (Girod  v.  Lewis,  6  Mart.  La.,  559;  Pierre  v.  Foutenette^ 
25  La.  An.,  617;  Pearce's  Succession,  30  La.  Ab.,  1168;  Ross  v.  Boss, 
34  La.  An.,  860.) 

It  has  been  shown  that  the  claimant  and  the  sailor  whose  widow  she 
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daims  to  be  cohabited  before  bis  enlistment  pursuant  to  a  slave  mar- 
riage and  that  they  continued  to  cohabit  after  his  discharge  up  to  the 
date  of  his  death.  It  seems  to  be  held  by  your  Bureau,  however,  that 
they  did  not  become  emancipated  during  the  sailor's  lifetime.  The  chief 
of  the  law  division,  in  an  opinion  rendered  June  22, 1897,  to  which  you 
have  invited  my  attention,  says: 

Nor  did  the  parties  become  free  by  virtue  of  the  President's  proclamation  of  Jan- 
nary  1, 1863,  as  they  lived  in  territory  expressly  excepted.  Sailor  died  before  the 
ratification  of  the  thirteenth  amendment  to  the  Constitution,  and  so,  it  would  seem, 
he  was  never  free  to  contract  a  legal  marriage. 

The  thirteenth  amendment  was  declared  in  a  proclamation  of  the 
Secretary  of  State  dated  the  18th  of  December,  1865,  to  have  been 
ratified  by  the  legislatures  of  twenty-seven  of  the  thirty-six  States. 
The  chief  of  the  law  division  has  assumed  that  the  sailor  died  in  1865, 
prior  to  December,  but,  as  has  already  been  stated,  this  is  by  no  means 
certain.  It  is'  certain  that  he  did  not  die  on  May  14, 1865,  the  date 
alleged  in  the  claimant's  first  application  for  pension.  She  now  claims 
that  he  died  in  1866. 

The  action  of  your  Bureau  is  reversed,  and  the  case  is  remanded  for 
further  inquiry  (by  special  examination,  if  necessary)  in  regard  to  the 
date  of  the  sailor's  death.  When  it  shall  have  been  determined 
whether  he  died  before  or  after  the  ratification  of  the  thirteenth 
amendment  to  the  Constitution,  the  claim  should  be  readjudicated. 


kbstoratiox  increase. 
George  Baltzer. 

Claimant  having  been  a  pensioner  under  the  act  of  June  27,  1890,  at  the  rate  of  $6 
per  month,  his  name  was  dropped  from  the  roll  under  said  act,  and  was  placed 
on  the  roll  undejr  the  general  law.  September  16,  1896,  he  filed  a  claim  for 
renewal  and  increase  under  the  act  of  June  27,  1890,  which  was  allowed  by 
reisAne  on  October  7,  1897,  at  $10  per  month  from  date  of  filing,  September  16, 
IS96. 

Held,  That  this  was  error;  as  the  claim  was  one  for  restoration  his  name  should  have 
been  restored  at  the  rate  of  $6  instead  of  $10,  as  increase  can  only  commence 
from  the  date  of  the  certificate  of  medical  examination  showing  an  increased 
disability  under  section  4698^,  Revised  Statutes. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

November  19, 1898. 

The  claimant,  George  Baltzer,  served  in  Company  E,  Sixth  New 
Jersey  Volunteer  Infantry.  August  14, 1893,  certificate  issued  to  allow 
him  pension  under  the  act  of  June  1*7, 1890,  at  $6  per  month  from  July 
30, 1890,  general  debility,  incomplete  left  inguinal  hernia,  and  left  vari- 
cocele being  approved  as  disabling  causes.  On  September  18, 1876,  he 
had  filed  a  claim  under  the  general  law  on  account  of  chronic  diarrhea. 
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The  claim  was  approved  for  admission,  and  on  March  19, 1895,  there 
T?as  a  reissue  to  allow  pension  under  the  general  law  at  the  rate  of  92 
per  month  from  discharge,  and  $6  from  July  21, 1892.  •  Thereupon  the 
claimant's  name  was  dropped  from  the  new-law  roll.  On  May  3,  1896, 
he  filed  a  claim  for  additional  pension  under  the  general  law  on  accoant 
of  disability  due  to  rheumatism,  and  on  September  16, 1896,  he  filed 
a  second  claim  under  the  act  of  June  27,  1890.  Both  claims  were 
approved  for  admission  on  September  25, 1897.  In  the  latter  claim, 
October  7, 1897,  certificate  issued  for  "renewal  and  increase"  at  $10 
por  month,  to  commence  September  16, 1896i  In  the^general-law  claim 
there  was  a  reissue  October  7,  1897,  "to  allow  additional  pension 
•  •  *  rate,  $8  per  month,  commencing  May  3, 1895,  and  ending  Sep 
tember  15, 1896,  by  reason  of  renewal  under  the  act  of  June  27,  1890.'' 

February  4, 1898,  appeal  was  entered  in  the  claim  under  the  act  of 
June  27, 1890,  by  M.  B.  Stevens  &  Co.,  the  attorneys,  from  the  action 
of  the  Bureau  in  issuing  certificate  to  allow  renewal  and  increase. 
They  contend,  in  substance,  that  the  claim  was  for  pension  under  said 
act;  that  the  claimant's  name,  at  the  time  said  claim  was  filed,  had 
long  since  been  dropped  from  the  rolls,  not  upon  the  ground  that  he 
had  no  title,  but  for  the  purpose  of  allowing  pension  under  the  general 
law;  that  when  his  name  was  so  dropped  he  had  no  further  right  or 
title  to  pension  under  that  law  unless  he  proved  his  title  anew,  and 
that  in  approving  the  claim  for  allowance  of  pension  from  date  of  filing 
declaration  the  claim  was  accepted  as  a  new  claim  for  pension  under 
the  act  of  June  27, 1890,  and  not  as  a  claim  for  renewal  of  soldier's 
former  claim  under  that  act  for  the  purpose  of  allowing  increase  therein. 

I  am  of  the  opinion  that  appellant's  argument  is  sound.  Under  date 
of  July  28, 1898,  in  a  communication  to  you  (9  P.  D.,  93)  I  held  that — 

Original  pension  having  been  allowed,  any  subsequent  increase  of  pension  mnst 
be  based  on  the  fact  that  there  is  increased  incapacitation  for  earning  a  support  by 
mannal  labor  and  must  be  adjudicated,  so  far  as  commencement  of  the  increased 
rate  is  concerned,  under  section  4698^,  Revised  Statutes  of  thtt  United  States. 

So,  if  any  increase  of  pension  under  the  act  of  June  27, 1890,  was 
allowed  in  this  case,  the  pension  would  not  commence  from  date  of  filing 
declaration.  Pension  was  allowed  to  commence  from  the  date  of  filing 
the  declaration,  as  the  proceedings  were  considered  as  de  novo  under 
that  law  and  the  time  was  fixed  for  commencement  of  pension  in  accord- 
ance with  the  rule  that  would  obtain  had  claimant  never  been  allowed 
pension. 

But  the  face  brief  shows  that  certificate  issued  to  renew  pension  under 
the  act  of  June  27, 1890,  and  to  allow  increase,  and  in  this  particular  the  • 
action  of  the  Bureau  was  error.  If  any  increase  of  pension  was  allowed 
under  said  act,  it  would  be  on  account  of  increased  incapacity  for  per- 
forming manual  labor  and  would  commence  from  the  date  of  the  medical 
examination.  The  rate  allowed  was  a  higher  rate  of  pension  than 
claimant  had  received  under  the  act  of  J*ne  27, 1890,  but  it  is  in  no 
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sense  an  increase  of  that  rate,  as  there  is  no  connection  whatever 
hetweeu  the  claims  in  which  said  rates  were  allowed. 

While  the  commencement  of  the  rate  was  properly  determined  the 
face  brief  does  not  state  correctly  the  purposes  of  the  issue.  It  recites 
that  the  issue  was  to  allow  increase  of  pension,  when  in  fact  it  was  to 
allow  pension  anew,  or  to  allow  pension  under  the  act  of  June  27, 1890; 
the  face  brief  should  be  corrected  accordingly. 

The  purpose  of  this  appeal  is  to  have  the  proper  issue  made  that 
appellants  may  be  paid  such  fee  as  they  are  entitled  to  receive  for 
securing  pension  under  the  act  of  June  27, 1890.  Therefore,  upon  cor- 
recting the  face  brief  the  case  should  be  submitted  to  the  proper  divi- 
sion for  the  purpose  of  certifying  such  fee  as  attorneys  would  be  entitled 
to  for  securing  such  pension  as  the  corrected  face  brief  shows  to  have 
been  allowed. 

It  is  only  necessary  to  add  in  deteimining  such  fee  that  the  rule  laid 
down  in  the  case  of  Jacob  Young  (9  P.  D.,  147)  does  not  govern  in 
claims  under  the  act  of  June  27,  1890;  that  rule  was  laid  down  in  a 
claim  under  the  general  law. 

PATHOLOGICAL.  SEQUENCE. 

George  B.  Cock. 

Neither  paralysis  agitans  nor  cerebro-spinal  sclerosis  can  be  accepted  as  a  patha- 
logical  sequence  of  chronic  diarrhea  or  any  sequelso  thereof. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions 

November  22, 1898. 

The  claim  for  increase  of  pension,  under  the  act  of  July  14, 1862,  of 
George  B.  Cock,  late  captain  Company  G,  Fifth  United  States  Colored 
Infantry,  now  pensioned  at  the  rate  of  |24  per  month,  on  account  of 
*^  gunshot  wound  of  left  arm  and  chronic  diarrhea  and  resulting  indi- 
gestion,'' has  twice  before  been  considered  by  the  Department.  The 
said  claim  was  filed  January  11, 1897,  and  it  was  alleged  therein  that 
the  disease  of  digestive  organs  for  which  the  soldier  was  pensioned  had 
resulted  in  <^  disease  of  nervous  system  (parasthesia)."  Medical  action 
was  taken  on  the  brief  face  in  the  said  claim  June  1,  1897,  the  rate  for 
pensioned  causes  being  increased  to  $24  per  month  (third  grade),  the 
present  rate,  but  the  disease  of  nervous  system  manifested  at  the  med- 
ical examination  held  February  24, 1897,  was  not  accepted  as  a  result 
of  the  causes  alleged. 

The  said  medical  action,  in  so  far  as  the  said  increase  in  rate  is  con- 
cerned, was  in  direct  conflict  with  the  expressed  opinion  of  the  medical 
referee,  as  set  forth  in  slip  dated  April  21, 1897,  and  which  is  as  fol- 
lows: 

Clainuint  is  now  pensioned  at  $20  per  month  (total  as  captain)  for  gunshot  wonnd 
of  left  arm  and  chronic  diarrhea  and  resulting  indigestion. 

The  chum  has  been  carefnUy  reviewed  and  no  change  of  medical  action  is  war- 
ranted. 
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The  medical  action  referred  to  in  the  said  slip  was  the  action  of 
November  13, 1896,  rejecting  a  former  claim  for  increase,  filed  April  6, 
1896. 

The  question  as  to  the  pensioner's  title  to  increase  was  first  consid- 
ered by  the  Department  upon  an  appeal,  filed  Jnly  29, 1897,  from  the 
aforesaid  medical  action  of  June  1, 1897. 

Inasmuch  as  it  is  the  desire  of  the  Department  that  claimants  for 
pension,  or  for  increase  of  same,  shall  be  afforded  every  reasonable 
opportunity  to  establish  their  title  thereto,  the  prayer  of  the  appellant 
that  he  be  given  the  benefit  of  a  special  test  examination  by  experts 
and  sx)ecialists  in  spinal  and  nervous  diseases  was  granted  in  a  deci- 
sion rendered  by  me  November  15, 1897,  in  which  I  held  that — 

In  view  of  the  medical  testimony  filed  tending  to  show  thtat  soldier's  nerroofi 
affection,  ''paralysis  agitans  or  sclerosis  of  spinal  cord/'  was  dne  to  malnatrition  or 
disease  of  the  digestive  organs,  it  is  deemed  hut  jast  to  him  that  he  have  the  benefit 
of  a  test  examination  by  experts  who  should  be  given  a  history  of  the  case  and  he 
instructed  particularly  to  give  an  opinion  as  to  whether  the  nervous  condition  was 
due  to  pensioned  causes  or  any  of  them,  and  if  not,  to  what  they  refer  it. 

In  accordance  with  the  views  expressed  and  the  instructions 
embraced  in  the  said  decision,  the  appellant  was,  on  January  26, 1898, 
examined  by  the  board  of  surgeons  at  Masillon,  Ohio.  From  the  objec- 
tive conditions  manifested  at  the  said  examination  the  board  made  a 
diagnosis  of  ^'cerebrospinal  sclerosis,"  but  expressed  the  opinion  that 
the  preexisting  disease  of  the  digestive  organs  bore  no  causal  relation 
thereto. 

XJpon^he  receipt  of  the  certificate  of  the  said  examination  the  claim 
for  increase  was  again  considered,  and  again  rejected  by  your  Bureau. 
This  action  was  also  appealed  from,  July  28, 1898,  the  appellant  con- 
tending that  the  Bureau  had  failed  to  get  a  correct  idea  of  the  etiology 
and  pathology  of  his  case. 

It  was  further  contended  by  the  appellant — 

That  he  is  a  constant  and  severe  sufferer  from  excruciating  cephalalgia,  induced 
by  disease  of  the  stomach  and  indigestion ;  that  this  painful  state  has  continued 
through  many  years  and  has  induced  spinal  sclerosis  with  paralysis  agitans,  pro- 
ducing extreme  helplessness  and  inability  to  earn  a  subsistence. 

Ko  evidence  whatever  was  filed  in  rebuttal  of  the  actions  api)ealed 
from,  but  the  testimony  of  Drs.  Balmer,  Biechele,  Beecher,  March, 
Tressel,  and  Myers,  previously  submitted  in  support  of  the  claim  for 
increase,  filed  January  11, 1897,  received  due  consideration  at  the  time 
the  contentions  of  the  second  appeal  were  considered.  Each  one  of 
the  aforesaid  physicians  testified  that  he  had  made  a  personal  exami- 
nation of  the  claimant.    Dr.  Balmer  found — 

Progressive  spinal  disease,  known  as  sclerosis,  which  disease  comes  under  the 
head  of  parasthesia.     *    "^    «    Considered  him  an  almost  complete  bodily  imbeoile. 

Dr.  Biechele  found — 

Cerebro-spinal  sclerosis,  directly  traceable  to  gastrointestinal  distnrbanoe. 
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Dr.  Beecher  found — 

Paralysis  agitans  or  Bclerosis  of  the  membranes  of  the  cord,  superinduoed  by  mal- 
Datrition. 

Dr.  March  found — 

CeTebro-spinal  sclerosis,  a  direct  result  of  gastrointestiDal  disease. 

Dr.  Tressel  found — 

General  paresis,  paralysis  agitans,  and  chronic  gastritis,  all  results  of  chronic 
diarrhea  and  gastritis, 

and  Dr.  Myers  found — 

Cerebro-spinal  sclerosis,  due  to  diarrhea  and  exposure  to  wet  and  cold. 

The  claimant  (who  is  also  a  physician  by  profession)  stated,  in  an 
affidavit,  filed  May  27, 1897,  that— 

The  disease  of  nervous  system,  which  so  seriously  disables  him — in  connection 
with  his  pensioned  causes — as  claimed  in  his  application  for  increase  of  pension  is 
traceable  to  his  military  serrice  through  the  said  pensioned  causes,  and  that — b^ 
way  of  exclusion — no  other  cause  of  origin  has  existed  in  his  case. 

In  passing  upon  the  aforesaid  contentions  and  medical  evidence  in 
my  decision  thereon,  dated  September  17, 1898, 1  stated — 

That  the  Department  had,  in  view  of  the  conflicting  professional  opinions  of  the 
medical  officers  of  your  Bureau  and  the  physicians  who  had  testified  in  the  claim- 
ant's behalf,  acceded  to  the  request  of  the  appellant  for  a  test  medical  examination 
by  experts  and  specialists  in  spinal  and  nervous  diseases,  and  that  inasmuch  as  no 
complaint  had  been  made  in  regard  to  the  character  and  standing  of  the  physicians 
before  whom  he  was  ordered  or  in  regard  to  the  thoroughness  of  their  examination, 
it  was  assumed  that  they  were  recognized  as  experts  and  specialists  in  spinal  and 
nervous  diseases,  and  that  they  gave  him  a  careful  and  thorough  examination,  as 
they  were  instructed  to  do;  that  they  were  asked  to  state  whether,  in  their  opinion, 
there  was  any  connection  between  the  causes  for  which  he  was  pensioned  and  the 
nervous  trouble,  and  they  did  so  in  the  following  langaage :  **  We  can  not  associate 
any  pathological  changes  originating  from  pensioned  causes  productive  of  their 
spinal  sclerosis/'  That  the  Department  understood  this  to  mean  that  they  did  not 
think  the  spinal  sclerosis  was  a  result  of  the  pensioned  causes;  that  the  physicians 
who  entertained  a  contrary  opinion  had  not  cited  any  medical  authorities  in  support 
of  their  position  and  were  not  known  to  this  Department  as  experts  or  specialists 
in  diseases  of  the  nervous  system ;  that  the  Department  was  unable  to  find  anything 
in  such -medical  works  as  were  at  hand  to  sustain  their  views;  that  the  question 
at  issne  was  purely  a  medical  one,  and  that  inasmuch  as  the  weight  of  the  expert 
medical  opinion  and  authority  was  apparently  adverse  to  the  theory  upon  which  the 
claim  for  increase  was  based,  the  rejection  of  the  claim  must  be  afiirmed. 

The  question  now  before  the  Department  in  this  case  is  a  motion, 
filed  October  29, 1898,  for  its  reconsideration  of  the  aforesaid  decisioQ 
of  September  17, 1898. 

The  appellant  asks  for — 

A  reopening  or  rehearing  of  the  claim  on  the  filing  of  new  evidence  relating  to 
the  etiology  and  pathology  of  the  disease,  ^'  multiple  sclerosis  of  brain  and  spinal 
cord,"  as  seqnelos  of  disease  of  digestive  organs  resulting  from  chronic  diarrhea 
or  army  dysentery — 
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And  farther  asks — 

The  priyilege  of  amending  his  claim  for  increase,  filed  April  27,  1895,  to  include 
tmnsnal  exposure  to  cold,  wet  weather,  incurred  during  the  winter  of  1863-64,  as  a 
canse  or  additional  factor  in  the  production  of  said  disease. 

The  new  evidence  upon  which  a  reopening  or  rehearing  of  the  claim 
was  requested  does  not  appear  to  have  been  submitted. 

The  appellant  attempts  to  sustain  his  former  contentions  by  citing 
certain  medical  authorities  as  bearing  out  the  theory  of  a  casual  rela- 
tion between  diseases  of  the  digestive  organs  and  lesions  of  the  nervons 
system. 

Osier  is  cited  as  stating  (in  his  work  on  The  Principles  and  Practice 
of  Medicine)  that — 

Gastritis  (inflammation  of  the  stomach)  or  gastrodynia  (pain  in  the  stomach)  is  a 
neurasthenia  in  which  the  gastric  juice  or  hydrochloric  acid  is  secreted  in  excean, 
producing  nervous  dyspepsia  with  hyperacidity  of  gastric  juice,  a  neuroses  of  secre- 
tion, and  is  associated  with  locomotor  ataxia. 

The  appellant  is  in  error  in  stating  that  Osier  treats  of  gastritis, 
either  acute  or  chronic,  as  a  neurosis  of  the  stomach,  but  gastrodyuia, 
or  gastralgia,  is  considered  under  the  heading  ^^  Neuroses  of  the  stom- 
ach," p.  359,  and  described  as  a — 

severe  pain  in  the  epigastrium,  paroxysmal  in  character,  occurring  as  a  manifesta- 
tion of  a  functional  nearosis  independent  of  organic  disease,  and  usnally  associated 
with  other  nervous  symptoms ;  in  chronic  disease  of  the  nervous  system,  forming 
the  so-called  gastric  crises ;  and  in  organic  disease  of  the  stomach,  such  as  nicer  or 
cancer. 

The  same  authority  recognizes  three  clinical  forms  of  nervous  dys- 
pepsia: Page  361,  (fl.)  With  normal  secretion ;  {h)  The  condition  of  sub- 
acidity  or  inactivity;  (c)  With  hyperacidity  of  the  gastric  juices.  In 
the  latter  type  the  author  states : 

The  percentage  of  acid  may  be  doubled.  This  increase  in  the  acid  may  be  an 
intermittent  condition  or  continuous.  <  The  iieriodic  form  is  really  a  neurosis  of 
secretion,  which  may  be  quite  independent  of  the  time  of  digestion.  Such  cases 
are  now  and  are  associated  either  with  profound  neurasthenia  or  with  locomotor 
ataxia.    The  attack  may  last  for  several  days. 

The  above  facts  are  set  forth  by  reason  of  the  contention  of  the 
appellant  in  the  pending  motion  that — 

this  hyperacidity  has  been  a  constant  factor  in  my  (his)  case  ever  since  the  incnr- 
rence  of  the  disease  at  Harrisons  Landing,  Viiginia,  in  July,  1862,  as  an  accompani- 
ment of  ulceration  of  stomach  and  intestinal  tract, 

and  the  evident  efibrt  on  his  part  to  connect  the  alleged  condition  of 
his  stomach  with  the  disease  of  his  nervous  system  now  shown  to  exist. 
The  appellant,  being  a  physician,  should,  and  probably  does,  know, 
and,  were  he  entirely  disingenuous,  would  readily  acknowledge,  that 
the  rare  type  of  nervous  dyspepsia  which  Osier  states  is  sometimes 
associated  with  locomotor  ataxia  is  but  the  effect  or  a  local  manifesta- 
tion of  the  central  nervous  disturbance  and  not  the  cause  thereof. 
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Furthermore,  the  objective  conditions  manifested  at  the  several  medi- 
cal examinations  held  in  the  claim  preclude  the  idea  that  any  sclerosis 
of  the  cord  which  may  exist  in  this  case  is  confined  to  its  posterior 
columns — ^the  lesion  of  tabes  dorsalis  (locomotor  ataxia). 

The  exact  nature  of  the  nervous  lesion  in  this  case  is  not  very  clearly 
defined.  The  board  of  surgeons  by  which  the  claimant  was  examined 
both  in  1896  and  1897  made  a  diagnosis  of  "paralysis  agitans;"  tbe 
certificate  of  the  medical  examination  held  January  26,  1898,  states 
that  t&e  soldier  is  suffering  from  '^cerebro-spinal  sclerosis,'^  and  the 
majority  of  the  physicians  who  have  testified  in  the  claim,  as  heretofore 
noted,  confirm  the  latter  diagnosis,  although  two  of  them  agreed  with 
the  former  diagnosis. 

Paralysis  agitans  is  one  of  the  synonyms  for  Parkinson's  disease 
(shaking  palsy;  senile  chorea),  the  pathology  of  which  shows  no  con- 
stant lesion,  but  is  thought  to  be  probably  due  to  changes  in  the 
cerebral  cortex. 

Osier  states  that — 

the  similarity  between  certain  of  the  features  of  Parkinson's  disease  and  those  of 
old  age  suggest  that  the  affection  may  depend  npon  a  premature  senility  of  certain 
rei^ions  of  the  brain. 

In  Pepper's  American  Text  Book  of  the  Theory  and  Practice  of 
Medicine,  volume  1,  page  639,  H.  C.  Wood  (clinical  professor  of  nervous 
diseases,  University  of  Pennsylvania),  one  of  its  authors,  defines 
paralysis  agitans  as — 

a  disease  of  advancing  life,  characterized  by  tremors  continued  during  waking 
hours,  associated  with  muscular  weakness  and  rigidity.    Pathology  uncertain. 

As  to  the  etiology  of  the  said  disease  the  same  author  states,  on  the 
same  page — 

Paralysis  agitans  rarely  occurs  under  40  years  of  age,  is  most  frequent  between 
50  and  60,  more  common  in  men  than  in  women,  and  is  very  rarely  the  result  of 
hereditary  influence.  Violent  fright,  prolonge<^anxiety,  exposure  to  cold,  violent 
physical  injury,  especially  when  accompanied  with  great  emotional  disturbance,  are 
occasional  exciting  causes  of  the  disease. 

In  the  majority  of  cases,  however,  the  development  of  the  disease  iH  gradual  and 
without  apparent  reason. 

In  regard  to  its  pathology  the  said  author  further  states,  on  the  same 
page,  that — 

Some  of  the  most  noted  neurologists  have  failed  to  detect  any  anatomical  change 
in  any  portion  of  the  nerve  centers  in  persons  who  have  long  suffered  from  paralysis 
agitans.  Under  these  circumstances  speculation  has  been  rife  as  to  the'liature  of 
the  disease,  and  various  theories  have  been  brought  forward.  None  of  these  theo- 
ries seem  to  me  plausible,  and  certainly  none  of  them  tire  at  all  established. 

On  page  641  Professor  Wood  states  that — 

The  diagnosis  of  a  fully  formed  case  of  typical  paralysis  agitans  is  so  easy  as  to 
need  no  discussion. 

If  the  appellant  is  suffering  from  paralysis  agitans  (Parkinson's  dis- 
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ease),  as  stated  by  the  board  of  surgeons  which  examined  him  in  1896 
and  in  1897^  respectively,  and  by  two  of  the  aforesaid  physicians  who 
have  testified  in  his  behalf,  I  can  find  no' warrant  for  accepting  the 
said  disease  as  a  pathological  sequence  of  the  alleged  disease  of  digest- 
ive organs,  nor  as  being  in  any  way  caused  thereby. 

If,  on  the  other  hand,  the  diagnosis  of  cerebro-spinal  sclerosis  by 
the  board  of  surgeons  which  examined  the  claimant  in  January,  1898, 
and  by  four  of  the  aforesaid  physicians,  is  correct,  I  am  equally  at  a 
loss  to  find  any  authority  for  the  assumption  of  the  existence  of  any 
causal  relation  between  the  chronic  diarrhea  for  which  the  soldier  is 
pensioned,  or  any  sequelae  thereof,  and  the  said  nervous  lesion. 

Cerebrospinal  sclerosis  is  a  synonym  for  ^<  insular  sclerosis  (sclerose 
en  plaques),"  under  which  head  it  is  treated  by  both  Osier  and  Wood, 
who  are  practically  agreed  as  to  its  etiology,  pathology,  and  symptoms. 
(Osier,  p.  913;  Wood,  p.  711.) 

Insular  sclerosis  (Charcot's  disease;  disseminated  sclerosis;  cerebro- 
spinal sclerosis;  multilocular  sclerosis;  multiple  sclerosis)  is  defined  as — 

a  chronic  affection  of  the  brain  and  cord,  characterized  by  localized  areas  in  which 
the  nerve  element  is  more  or  less  replaced  by  connective  tissue.  This  may  occiir  in 
the  brain  or  cord  alone,  more  commonly  in  both. 

Etiology. — This  is  obscure.  Kahler,  Marie,  and  others  assign  great  importance  to 
the  infectious  diseases,  particularly  scarlet  fever.  Cold  and  exposure,  mental  shock, 
and  injury  have  been  referred  to  as  possible  causes. 

Morbid  anatomy. — The  sclerotic  areas  are  widely  distributed  throughout  the  brain 
and  cord,  usually  in  the  white  substance.  The  cortex  is  not  often  involved.  The 
cord  may  be  only  slightly  involved  or  there  may  be  irregular  areas  in  different 
regions. 

Symptoms. — The  most  important  features  are  (a)  volitional  tremor;  {h)  scanning 
speech;  (c)  nystagmus,  diplopia,  strabismus,  and  ptosis.  Sensation  is  unaffected  in 
a  minority  of  cases.  The  reflexes,  as  a  rule,  are  increased,  particularly  when  there 
is  a  spastic  condition  of  the  legs.  The  sphincters  are  unaffected.  Mental  debility 
is  not  uncommon.    Vertigo  is  not  infrequent. 

The  diagnosis  in  weU-marked  cases  is  easy.  Volitional  tremor,  scanning  speech, 
and  nystagmus  form  a  characteristic  symptom-group.  With  this  there  is  usually 
more  or  less  spastic  weakness  of  the  legs.  Paralysis  agitans,  certain  oases  of  gen- 
eral paresis,  and  occasionally  hysteria  may  simulate  the  disease  very  closely. 

While  the  acute  infectious  diseases  are  thought  to  be  more  or  less 
important  factors  in  the  causation  of  insular  sclerosis,  many  cases  hav- 
ing been  noted  as  following  scarlet  fever,  measles,  and  diphtheria, 
although  the  precise  relation  is  not  known,  I  do  not  believe  that  any 
modern  neurologist  would  entertain  for  a  moment  the  theory  advanced 
by  the  appellant  that  the  cerebro-spinal  sclerosis,  from  which  he  is 
alleged  to  be  suffering,  was  caused  by  his  preexisting  disease  of  the 
digestive  organs. 

Notwithstanding  the  fact  that  both  paralysis  agitans  and  insular 
sclerosis  are  said,  by  the  authorities  cited,  to  be  perfectly  easy  of  diag- 
nosis, there  appears  to  be  a  wide  divergence  of  opinion  between  the 
physicians  who  have  examined  the  appellant  as  to  whether  he  is  suffer- 
ing from  the  former  or  the  latter  disability.    One  physician,  however. 
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in  order  that  be  may  be  sure,  perbaps,  of  bis  diagnosis,  states  tbat  tbe 
soldier  is  afflicted  witb  botb  disabilities. 

Tbe  appellant  also  contends  tbat  inasmuch  as  be  never  bad  any  dis- 
ability except  tbose  alleged,  tbat  if  tbis  Department  is  unwilling  to 
accept  tbe  disease  of  nervous  system  from  wbicb  be  is  sbown  to  be  suf- 
fering as  a  result  tbereof,  tbat  it  is  incumbent  upon  tbe  Department  to 
show  tbe  cause  to  wbicb  tbe  said  nervous  affection  is  believed  to  be 
due.  Tbis  contention  is,  of  course,  error,  as  tbe  only  question  wbicb 
tbe  Department  is  bound  to  determine  is  wbetber  or  not  tbe  disabilities 
manifested  are  sbown  by  tbe  evidence  and  tbe  facts  presented  in  tbe 
case  to  be"  due,  in  anyway,  to  tbe  claimant's  military  service:  Pro- 
vided, tbat  tbe  said  disabilities  are  not  of  sucb  a  nature  as  to  preclude 
the  idea  tbat  tbeir  service  origin  is  susceptible  of  proof. 

In  tbe  case  at  bar,  as  above  stated,  tbe  exact  nature  of  tbe  new  dis- 
ability sought  to  be  sbown  as  a  sequence  of  one  of  tbe  causes  for  wbicb 
the  soldier  is  now  pensioned  is  not  clearly  estiiblisbed,  and  wbicb  bas 
been  described  as  botb  paralysis  agitans  and  cerebrospinal  sclerosis, 
bnt  wbicb  is,  in  my  opinion,  if  eitber,  judging  from  tbe  objective  symp- 
toms manifested,  more  probably  tbe  latter  tban  tbe  former,  yet,  wbetber 
it  is  tbe  one  or  tbe  otber,  it  is  not,  in  my  judgment,  susceptible  of  proof 
that  the  chronic  diarrhea  or  any  sequelae  thereof  bore  any  causal  rela- 
tion thereto. 

The  appellant  now  complains  tbat  tbe  examining  surgeons  who  made 
the  test  examination,  for  which  be  prayed  in  bis  first  appeal,  are  not 
specialists  in  diseases  of  tbe  nervous  system,  although  they  are,  he 
admits,  good  general  practitioners,  and  again  prays  tbat  be  may  be 
grunted  still  another  test  examination  by  a  known  expert  in  nervous 
diseases.  Tbis  course  is  not  only  unwarranted  but  unnecessary,* 
neither  can  I  see  of  what  benefit  it  would  be  to  tbe  appellant. 

While  it  is  probably  true  tbat  tbe  surgeons  composing  the  board  by 
which  tbe  said  test  examination  was  made  are  not  neurological  special- 
ists, their  findings  were,  however,  the  same  as  tbose  of  four  of  tbe 
appellant's  own  professional  friends  and  witnesses;  yet,  even  were 
some  expert  neurologist  to  examine  tbe  appellant  and  find  eitber  tbe 
Siime  or  some  other  organic  lesion  of  eitber  the  brain  or  tbe  cord,  or  of 
botb  combined,  it  would  still  be  impossible  to  accept  tbe  same  as  a 
pathological  sequence  of  chronic  diarrhea. 

But  one  other  contention  in  the  pending  motion  remains  to  be  con- 
sidered. The  appellant  requests  permission  to  amend  his  claim  for 
increase,  filed  April  27, 1895,  so  as— 

to  inclade  nnnBual  exposnre  to  cold  aod  wet  weather,  incurred  daring  the  winter  of 
1863^,  as  a  cause  or  additional  factor  in  tbe  production  of  said  disease. 

A  long  history  of  the  severe  exposure  to  cold  and  inclement  weather 
to  which  tbe  appellant  was  subjected  while  in  tbe  service  is  given  in 
detail  in  the  pending  motion  as  tending  to  show  tbat  the  present  con- 
dition of  bis  nervous  system  is,  in  a  large  measure,  due  thereto. 

This  question  is  not  properly  before  the  Department  for  its  consider- 
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alion,  as  do  action  thereon,  from  which  an  appeal  woald  lie,  has  ever 
been  taken  by  your  Buresiu. 

The  caases  mentioned  are  recognized  as  factors  in  the  prodnction  of 
the  various  scleroses  of  the  brain  and  spinal  cord,  and  while  it  is,  per- 
haps, highly  improbable  that  the  api)ellant  will  be  able  to  satisfactorily 
establish  any  causal  relation  between  the  said  exposure  to  cold  and  wet 
weather  and  the  disease  of  nervous  system  from  which  ho  is  now  suffer- 
ing, by  reason  of  the  length  of  time  elapsing  between  the  date  of  the 
exposure  and  the  date  on  which  the  first  symptoms  of  the  said  nervous 
affection  were  mauifested,  he  is,  nevertheless,  if  he  so  desires,  entitled 
to  the  privilege  of  prosecuting  before  your  Bureau  a  claim  for  pension  on 
account  of  a  new  disability  (disease  of  nervous  system)  of  service  origin, 
independent  of  the  disabilities  for  which  he  is  now  pensioned. 

The  facts  herein  set  forth  fully  show  why  the  actions  appealed  from 
were  not  error,  and  inasmuch  as  no  new  or  material  evidence  has  been 
filed,  nor  any  good  or  suflBcient  reason  advanced  for  receding  from  the 
views  expressed  in  Departmental  decision  of  September  17, 1898,  and  in 
view  of  the  further  fact  that  the  very  nature  of  the  contention  in  this 
case  is  such  as  to  preclude  its  being  susceptible  to  proof,  the  pending 
motion  for  its  reversal  is  overruled  and  the  papers  in  the  case  are  here- 
with remanded. 

EVIDENCE-NEW  DISABILITY. 

Mathias  M.  Brunee. 

The  rnle  annonnced  in  the  case  of  Thomas  H.  Strange  (7  P.  D.,  36)  that  ''whenever, 
in  a  claim  for  increase  of  pension  nuder  the  general  law,  au  applicant,  after 
long  and  nnexplaiued  silence^  alleges  a  new  disability  of  which  there  is  neither 
record  nor  medical  evidence,  the  adverse  presumption  arising  from  the  absence  of 
such  evidence  is  open  to  rebuttal  by  the  testimony  of  officers,  comrades,  and 
neighbors;  but  such  presumption  is  not  outweighed  by  the  mere  recital,  under 
oath,  of  assertions  made  long  since  by  the  soldier  himself  or  by  general  and 
vague  statements  of  witnesses,  and  can  be  overcome  only  by  direct  and  positive 
proof  of  incurrence  and  existence,  or  by  satisfactory  evidence  as  to  facts  and 
circumstances  from  which  said  incnrreuce  are  tio  be  naturally,  fairly,  and  reason- 
ably inferred,"  appears  to  be  well  founded,  and  its  proper  application  can  work 
no  injastice  to  either  the  claimant  or  the  Government. 

Assistant  Secretary   Webster  Davis  to  the   Commissioner  of  PetisionSy 

November  2Ji\  1898. 

Mathias  M.  Bruner,  late  color  sergeant  Company  H,  Ninety-sixth 
lUiuois  Infantry,  by  his  attorneys,  on  April  1,  18118,  tiled  a  motion  for 
reconsideration  of  departmental  decision  of  February  28,  1898,  affirm- 
ing the  Bureau  action  of  February  4,  1897,  ^ejecting  his  additional 
disability  claim,  certificate  No.  63057,  tiled  May  28, 1891,  on  the  ground 
of  no  record  and  claimant's  inability,  after  a  special  examination,  to 
establish  by  satisfactory  proof  th^  origin  or  existence  of  deafness  in  th^ 
servic0^ 
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G^ie  contention  and  armament  of  claimant's  attorneys  are  as  follows: 

We  believe  that  the  decision  of  the  Department  affirming  the  action  of  rejection 
in  this  claim  is  an  extension  of  the  rule  laid  down  in  tlie  case  of  Thomas  H.  Strange 
(7  P.  D.,  36),  far  beyond  the  bounds  of  reason  and  jastice,  and  for  this  reason  this 
motion  for  reconsideration  is  made. 

It  is  admitte<l  that  a  number  of  the  Soldier's  comrades  testify  that  he  has  been 
(leaf  since  th^  battle  of  Chickamauga.  Although  the  case  was  specially  examined, 
the  Department  says  that  their  affidavits  are  ex  parte.  Were  the  comrades  not  seen 
by  the  special  examinerf  It  appears  that  the  special  examination  was  conducted  as 
to  the  general  merits  of  the  case.  The  evidence  of  Dr.  Sheffield  is  also  discredited, 
because  claimant  made  an  affidavit  that  he  had  had  no  medical  treatment  for  deaf- 
ness since  his  discharge,  except  by  Dr.  Corey.  An  examination  of  the  affidavit  of 
Dr.  Sheffield,  made  in  1891,  will  show  that  it  contained  the  following  statement: 

''That  he  has  been  applied  to  frequently  by  the  claimant  for  treatment  (for  deaf- 
ness), but,  knowing  the  origin  of  the  disability,  declined  to  undertake  to  treat  the 
case,  as  he  did  not  believe  it  to  be  amenable  to  treatment;  he  therefore  only  pre- 
scribed domestic  remedies.'' 

This,  we  submit,  is  a  sufficient  explanation  of  the  alleged  discrepancy  that  the 
Department  finds  in  the  testimony  of  the  claimant  and  Dr.  Sheffield.  The  correct 
meaning  of  the  affidavit  is  plainly  apparent,  we  believe,  and  neither  may  fairly  be 
held  to  impeach  the  other. 

The  evidence  is  not  the  "  mere  recital,  under  oath,  of  assertions  made  long  since 
by  the  soldier  himself,''  nor  are  the  statements  of  the  witnesses  "general  and  vague." 
They  speak  from  personal  knowledge  and  observation.  Deafness  is  a  disability 
apparent  to  all  persons  with  whom  a  person  is  brought  in  association.  The  com- 
rades say  that  the  claimant  was  deaf;  they  do  not  say  he  told  them  that  he  was. 
Although  Dr.  Sheffield  did  not  treat  the  claimant  for  deafness,  he  showed  that  the 
claimant  applied  to  him  for  treatment  therefor  immediately  after  his  dischar;i:e. 
The  Department  admits  that  it  appears,  with  moral  and  reasonable  certainty,  that 
claimant's  hearing  has  been  very  much  impaired  for  an  indetinite  period  of  years' 
reaching  back  at  least  twenty-five  years  prior  to  the  time  of  filing  the  declaration, 
i.  e.,  to  1866.  We  are  unable  to  understand  by  what  course  of  reasoning  the  Depart- 
ment can  conclude  that  the  evidence  establishes  the  existence  of  deafness  since  1866 
without  admitting  that  it  also  shows  the  existence  of  deafness  since  September,  1863, ' 
the  alleged  date  of  incurrence.  The  evidence  appears  to  be  as  conclusive  of  the  one 
as  of  the  other. 

If,  as  admitted,  the  deafness  existed  in  1866,  and  did  not,  as  is  held,  exist  prior  to 
discharge  in  February,  1864,  the  origin  of  the  deafness  must  be  assigned  to  the  two 
years  immediately  following  discharge.  Is  there  any  evidence  tending  to  show  that 
it  did  in  fact  originate  during  those  two  years  f  Did  the  special  examination  show 
any  sufficient  cause  for  deafness  during  that  timef  If  not,  there  seems  to  be  an 
anavoidable  necessity  for  accepting  that  as  true  which  is  testified  by  the  claimant 
and  his  witnesses. 

We  have  this  day  filed  in  the  Pension  Bureau  the  testimony  of  two  more  members 
of  soldier's  company  showing  the  origin  of  deafness  in  the  service.  This  makes  a 
total  of  six  comrades  on  that  point,  aud  we  believe  it  ought  to  be  sufficient  to 
overcome  the  presumption  upon  which  the  claim  was  rejected. 

That  such  presumption  is  ill  founded  is  fully  believed,  and  the  reasons  for  our 
belief  were  set  forth  in  our  appeal  of  July  14, 1897.  The  Department  fails  to  answer, 
or  even  allude  to,  the  argument  therein  presented.  We  believe  that  it  is  deserving 
of  attention  because  it  is  based  on  a  knowledge  of  the  reasons  why  soldiers  did  not 
allege  all  their  disabilities,  and  particularly  their  diseases,  in  their  earlier  applica- 
tions, which  knowledge  is  derived  from  long  experience  in  the  preparation  and  filing 
ot  claims. 
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The  papers  in  the  case  fail  to  disclose  the  affidavits  of  the  two  mem- 
bers of  claimant's  company  alleged  to  have  been  filed  with  the  appeal. 
It  was  contended  in  the  former  appeal  that: 

Sach  presumptions  as  those  annonnced  in  the  Strange  case  (7  P.  D.,  36)  should 
not  be  allowed  to  operate  in  the  adjudication  of  pension  claims,  nor  in  any  event  1>e 
allowed  to  outweigh  testimony  which  would  otherwise  be  sufficient;  that  "a  pen- 
siou  16  not  a  debt,  but  a  donation  of  a  charitable  nature ; ''  that  "there  should  be  uo 
presumption  of  diligence  in  seeking  a  charity,  particularly  when  the  procuring  of 
the  same,  as  in  the  average  pension  claim,  is  a  matter  of  several  years  and  much 
evidence." 

Soldier  enlisted  Angnst  15,  1862,  and  was  discharged  Janaary  22, 
18G3.  He  filed  his  first  application  for  pension  November  13, 1865.  His 
claim  was  allowed  April  28, 1866,  less  than  six  months  from  filing  his 
application.  On  May  28, 1891,  over  twenty-seven  years  after  his  dis- 
charge, he  first  alleged  deafness  incurred  at  the  same  time  that  his 
pensioned  disabilities  were  received-~-September  20, 1863.  Claimant, 
when  asked  by  the  special  examiner  why  he  had  delayed  filing  bis 
claim  for  pension  on  account  of  deafness  so  long  if  it  originated  in  the 
service,  replied: 

Because  as  long  as  I  could  get  along  without  it  I  let  it  go.  It  was  not  because  I 
was  not  deaf,  as  I  have  told  you. 

This  is  claimant's  only  reason  for  failing  to  assert  a  legal  right  for 
over  twenty-seven  years,  during  which  time  he,  by  repeated  effort,  was 
seeking  to  secure  an  increase  of  the  pension  he  was  receiving. 

The  testimony  of  claimant's  comrades  as  to  incurrence  is  as  follows: 
Richard  C.  Cullen,  a  member  of  claimant's  company,  testified  before 
the  special  examiner  August  17,  1896,  that  claimant  had  been  deaf  in 
one  or  both  ears  for  several  years;  that  he  first  noticed  that  he  was 
deaf  at  least  twenty  years  ago  (1876),  but  can  not  state  definitely  the 
length  of  time.  He  further  testified  as  follows:  ''I  have  no  knowled^re 
as  to  the  origin  or  cause  of  deafness."  His  attention  being  called  to 
his  affidavit  in  the  case,  he  further  testified: 

If  I  stated  in  that  affidavit,  and  it  appears  that  I  did,  that  his  deafness  was 
caused  by  the  cannonading  at  Chickamaiiga,  it  was  based  on  his  statement  after- 
wards to  me,  which  I  had  no  reason  to  doubt. 

First  Lieut.  George  W.  Pepoon  testified,  August  17, 1896,  before  the 
same  examiner,  to  his  long  acquaintance  with  claimant,  to  his  being 
wounded  in  service,  and  in  relation  to  deafness  he  testified  as  follows: 

Claimant  has  been  more  or  less  deaf  for  a  number  of  years,  but  I  can  not  teU  Jast 
when  his  deafness  commenced,  or  whether  it  is  in  any  manner  due  to  his  service.  I 
can  state  nothing  about  the  origin  of  his  deafness. 

When  shown  his  affidavit  in  the  case  he  testified  that  hedid  not  intend 
to  say  that  he  knew  that  claimant's  deafness  was  due  to  the  service  or 
existed  at  that  time,  because  he  did  not  know. 

H.  8.  Van  Dervoort,  sergeant  in  claimant's  company,  testified  at 
same  date  to  his  intimate  acquaintance  with  claimant  and  to  his  sound- 
ness prior  to  being  wounded. 
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He  testified  in  relation  to  deafness  as  follows: 

He  has  been  deaf  a  good  many  years^  bnt  I  conld  not  say  how  long.  I  don't 
remember  that  he  was  deaf  when  he  came  ont  of  the  serrice,  but  he  may  have  been 
to  a  slight  extent.  I  know  nothing  abont  the  cause  or  origin  of  his  deafness,  and 
I  don't  remember  when  I  first  noticed  his  deafness.  It  has  been  growing  worse  on 
him  right  along.  »  •  *  j  have  made  an  affidavit  in  this  case,  the  one  you  have 
jost  read  to  me,  bnt  I  did  not  intend  to  say  that  I  knew  that  he  was  deaf  at  any 
time  in  service.  The  first  that  I  knew  of  his  deafn^s  was  some  time  after  I  had 
returned  from  the  service,  which  was  in  June,  1865. 

Oscar  Bobbins,  a  member  of  claimant's  company,  testified  at  same 
date  that  he  and  claimant  were  members  of  the  sameO.  A.  E.  post;  that 
he  does  not  know  how  long  claimant  has  been  deaf,  bat  thinks  it  has 
been  ever  since  service;  that  he  is  not  clear  abont  it;  that  he  has  been 
very  deaf  for  a  long  time,  but  can  not  remember  just  how  long;  that  he 
did  not  know  what  caused  it;  never  heard  claimant  say  what  caused  it; 
does  not  know  whether  his  service  had  anything  to  do  with  it. 

Dr.  D.  A.  Sheffield,  assistant  surgeon  of  claimant's  regiment,  who 
had  testified  in  an  affidavit  June  17, 1897,  to  his  personal  knowledge 
that  claimant's  disability  had  its  origin  from  concussion  of  cannon  shot 
on  the  battlefield  of  Chickamauga,  testified  before  the  special  examiner 
August  20, 1896,  that  he  was  satisfied  fiom  his  knowledge  of  claimant 
prior  to  and  since  his  service  that  he  incurred  the  deafness  during  his 
service,  because  he  was  not  affected  in  that  way  prior  to  his  enlistment; 
that  he  was  partially  deaf  on  his  return  from  the  service,  and  that  it 
was  his  understanding  from  the  history  claimant  gave  of  it  that  it  was 
caused  by  concussion  of  cannon  at  Chickamauga  battle,  he  being  in  the 
front' as  color  bearer  and  exposed  to  the  jar  of  the  cannonading. 

This  witness  does  not  pretend  to  testify  that  he  was  present  at  said 
battle  or  that  he  had  any  personal  knowledge  of  the  incurrence  of  deaf- 
ness, and  the  records  show  that  he  resigned  February  6, 1863,  seven 
months  and  thirteen  days  prior  to  said  battle,  and  the  records  fail  to 
show  that  he  rendered  any  service  as  a  medical  officer  after  his 
resignation. 

Absolom  Powers,  Capt.  Joseph  L.  Pierce,  and  John  A.  Francisco, 
comrades,  who  had  testified  in  affidavits  to  claimant's  deafness  in  service, 
all  died  before  they  were  subjected  to  the  test  of  a  special  examination. 
Powers,  who  had  testified  that  claimant's  deafness  was  from  the  can- 
nonading and  firing  at  Chickamauga  September  20, 1863,  is  shown  by 
the  records  of  the  War  Department  to  have  been  sent  to  hospital  at 
Nashville,  Tenn.,  April  8, 1863,  and  was  not  present  with  claimant  at 
said  battle  in  September;  Francisco  was  wounded  at  said  battle  of 
Chickamauga  September  20,  1863,  the  same  day  that  claimant  was 
wounded;  Captain  Pierce,  who  was  captain  of  claimant's  company,  in 
his  affidavit  testified  to  claimant  being  wounded  in  battle,  but  makes 
no  reference  to  his  deafness. 

Claimant  was  discharged  on  a  surgeon's  certificate  of  disability,  in 
which  no  mention  is  made  of  deafness,  nor  is  there  any  record  evidence 
that  claimant  suffered  from  deafness  in  service. 
p.  D.— VOL.  10 4 
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Claimant  admits  that  lie  received  no  treatment  for  deafness  in  service, 
but  alleges  that  he  sufiered  from  roaring  in  his  ears  while  In  hospital 
and  continuously  since  said  battle. 

His  wife  testified  that  she  did  not  see  him  while  in  the  service  until 
he  came  home  on  a  furlough  after  he  was  wounded ;  that  she  can  not  tell 
exactly  when  that  was,  but  that  there  was  nothing  the  matter  with  him 
then  besides  his  being  wounded,  only  he  complained  of  a  roaring  In  his 
head,  which  he  said  was  caused  by  the  roar  of  the  cannon  and  so  many 
gun  shots;  that  she  does  not  remember  he  said  when  or  where  it 
occurred,  because  she  did  not  pay  much  attention  to  it;  that  he  did 
not  say  anything  about  being  defective  in  hearing  at  that  time,  bat  a 
short  time  after  discharge  she  noticed  he  was  hard  of  hearing;  that  he 
was  not  home  more  than  a  couple  of  months  before  she  noticed  it; 
that  what  made  her  notice  it,  she  would  whisper  to  him  to  try  to  wake 
him,  as  she  used  to  when  she  heard  a  noise;  that  he  had  gradually 
been  growing  worse. 

It  would  appear  from  the  foregoing  that  the  case  was  properly  held 
to  come  within  the  rule  announced  in  the  case  of  Thomas  H.  Strange 
(7  P.  D.,  36),  reaffirmed  in  the  case  of  David  Kiley  (8  P.  D.,  449),  and 
Shadrick  Lee  (9  P.  D.,  214). 

It  is  unreasonable  to  believe  that  if  claimant's  hearing  was  impaired 
to  the  degree  and  from  the  cause  alleged,  and  which  disability  would 
have  entitled  him  to  a  higher  rate  of  pension  than  he  received  from 
his  wounds,  that  he  would  have  delayed  for  twenty-seven  years  to 
assert  his  legal  right  and  accept  the  bonnty  which  the  Government 
had  continuously  tendered  him  from  the  date  of  discharge,  when 
during  the  same  period  he  was  seeking  to  secure  the  highest  rate  for 
his  other  disabilities. 

To  ignore  the  presumption  raised  by  his  silence  and  delay  is  to 
reject  the  elemental  rules  of  evidence  and  the  plain  teachings  of  every- 
day practical  experience. 

The  argument  contained  in  the  appeal  that  commendation,  not 
adverse  presumptions,  should  be  the  sequence  of  a  delay  to  claim 
pension  does  not  appear  applicable  to  this  case. 

So,  also,  the  argument  that — 

there  should  be  no  presumption  of  diligenoo  in  seeking  a  charity  when  the  procaring 
of  the  same  is  a  matter  of  several  years  and  much  evidence — 

loses  its  force  when  urged  in  a  case  where  the  claimant  filed  his  appli- 
cation for  the  alleged  ^^ charity"  less  than  ten  months  after  discharge 
and  secured  an  allowance  of  his  claim  five  months  and  fifteen  days 
after  filing  his  application.  It  would  also  appear  that  delay  on  the 
part  of  the  Government  would  be  a  reason  for  diligence  on  the  part  of 
the  applicant. 

The  rule  announced  in  the  case  of  Thomas  H.  Strange  (7  P.  D.^36) 
appears  to  be  well  founded  after  careful  consideration,  and  its  proper 
application  can  work  no  injustice  to  either  the  claimant  or  the  Govern- 
ment,  but,  on  the  contrary,  protects  the  legal  rights  of  both. 
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I  find  DO  valid  or  satisfactory  reason  for  reversing  or  in  any  manner 
modifying  the  former  departmental  decision  in  this  case,  and  the 
motion  for  reconsideration  is  accordingly  overruled. 

The  papers  in  the  case  are  herewith  retarned. 


EVrOENCE-PRESUMPTION  OF  DEATH-MARRIAGE. 

PBISCILLA  CHILDERS   (alleged  WIDOW). 

The  statute  of  Kentncky  relative  to  presamption  of  death  applies  only  where  the 
absent  i>erBon  shall  have  gone  from  the  State  and  does  not  return  to  tlio  State 
for  seven  successive  years,  and  there  being  no  evidence  in  this  case  that  claim- 
ant's first  husband  ever  left  the  State,  his  death  can  not  be  presumed,  and  her 
marriage  to  the  soldier  was,  therefore,  null  and  void. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  ofPensionSj 
Novemiber  25^  1898. 

Samnel  Gbilders,  formerly  of  Company  C,  Fifteenth  Kentncky  Cav- 
alry, died  on  Febraary  22, 1891.  The  soldier  was  in  the  military  service 
of  the  United  States  darinji^  the  war  of  the  rebellion,  from  August  14, 
1862,  to  October  29, 1863,  on  which  day  he  was  honorably  discharged. 

On  March  11, 1891,  Priscilla  Childers  filed  a  declaration  for  widow's 
pension  under  the  act  of  June  27,  1890  (No.  507600). 

Iler  claim  was  rejected  on  November  3, 1897,  on  the  ground  that 
claimant  was  formerly  married  to  one  James  Howard,  who  was  not 
shown  to  be  dead  or  divorced. 

From  this  action  appeal  was  taken  on  December  1, 1897,  which  rests 
upon  the  following  contention : 

It  is  contended  that  the  rejection  of  the  claim  is  an  error  of  law. 

The  claimant  was  married  to  the  soldier  in  the  year  1877.  She  had  heen  previ- 
ously married  and  her  first  husband  disappeared  in  the  vear  1868.  Since  his  disap- 
pearance he  has  not  been  seen  or  heard  from  or  of  until  some  time  in  the  year  1872, 
when  it  was  reported  that  he  died  during  said  year.  The  second  marriage  of  the 
claimant  was  based  upon  presumptive  evidence  of  death  of  her  first  husband;  and  it 
is  believed  that  under  the  laws  of  the  State  of  Kentucky  ,whero  the  partie.s  resided,  the 
second  marriage  was  legal.  The  statute  of  the  State  of  Kentucky  on  the  subject 
says: 

"If  any  person  who  shall  have  resided  in  this  State  go  irom  and  do  not  return  to 
this  State  for  seven  successive  years  he  shall  be  ])resnmed  to  be  dead  in  any  case 
where  this  death  shall  come  in  question,  unless  proof  be  made  that  he  was  alive 
within  that  time.*' 

The  claimant,  in  her  statement  before  the  special  examiner  in  October, 
1897,  said  in  substance  that  she  was  married  to  soldier  in  the  State  of 
Kentncky,  where  she  has  always  resided,  on  August  2, 1877;  that  she 
had  been  formerly  marrie<Lto  James  Howard  on  August  IS,  1867 ;  that 
they  lived  together  nearly  twelve  months,  when  he  left  her  and  she  has 
never  heard  irom  him  or  of  him  siuce,  except  that  she  heard  as  a  mere 
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rumor  that  he  died  iu  Missoari  in  1872;  that  her  said  first  hnsband, 
Howard,  was  kind  and  affectionate  apparently,  and  always  provided 
for  her  wants;  that  she  knows  of  no  cause  for  his  abandonment  except 
that  he  went  to  Paducah  and  got  drunk  and  disposed  of  some  property 
which  belonged  tb  his  neighbors,  and  went  away  with  the  money  which 
he  got  in  exchange  for  the  property  to  avoid  a  criminal  prosecution ; 
that  when  she  married  the  second  time,  she,  in  good  faith,  believed  her 
first  husband  to  be  dead,  from  the  fact  that  when  he  left  he  had  some- 
thing like  consumption.  Her  testimony  as  to  the  material  facts  is 
corroborated  by  several  witnesses. 

It  will  be  observed  by  reference  to  the  statute  of  Kentucky  relied 
upon  by  the  claimant  that  the  same  applies  only  where  the  absent  per- 
son shall  have  gone  from  the  State  and  does  not  return  to  the  State  for 
seven  successive  years.  Even  if  said  statute  should  be  held  to  be  the 
hiw  of  this  case,  the  same  would  not  avail  the  claimant,  for  the  rea^son 
that  there  is  no  proof  that  her  first  husband  has  ever  left  said  Stat«  of 
Kentucky.  If  the  vague  rumor  that  the  first  husband  died  in  Missouri 
sliould  be  accepted  as  evidence,  then  there  would  be  no  necessity  to 
invoke  the  aid  of  the  statute,  for  that  rumor  would  establish  his  death 
prior  to  her  second  marriage. 

The  facts  in  this  case  are  similar  to  those  in  the  case  of  Helen  Ij. 
Pepper  (current  series.  No.  198),  wherein  it  is  held  that — 

Tho  death  of  the  hasband  can  not  be  presamed  from  the  fact  that  he  deserted  his 
wife,  howsoever  long  said  desertion  may  coiitinne. 

The  act  of  desertion  iu  this  case  is  explained  by  the  fact  that  the 
husband  did  so  to  avoid  criminal  prosecution  on  account  of  a  cringe 
which  he  had  committed,  and  his  continued  absence  is  explained  in  the 
same  way. 

The  presumption  of  death  does  not,  therefore,  obtain. 

The  action  appealed  from  is  without  error,  and  is  hereby  affirmed. 


PATHOLOGICAL.  SEQirENCE— EVIDENCE— MEDICAL  R£F£R£K. 

Saeah  J.  May  (widow). 

Generally,  where  an  attending  physician  appears  to  be  in  good  standing  his  diag- 
nosis of  the  patient's  disease  is  accepted  as  correct;  but  when  it  comes  to  a 
question  as  to  whether  one  disease  resulted  from  another  or  not  the  ipse  dixit  of 
such  attending  physician  is  not  received  unless  in  accord  with  the  g^enerally 
acceptcd  teachings  of  medical  science  (as  to  which  the  Department  will  he 
advised  by  the  medical  referee)  or  unless  it  derives  some  peculiar  and  extraor- 
dinary value  from  such  physician's  professional  standing  and  experieDce. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pension^j 

November  28^  1808. 

The  claim  of  Sarah  J.  May  for  pension  as  the  widow  of  John  May, 
formerly  a  soldier  in  Company  D,  One  hundred  and  forty-second  Ohio 
Infantry,  was  rejected  by  your  Bureau  in  June,  1896,  on  the  ground 
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that  the  soldier's  death  was  not  due  to  the  diseases  (chronic  diarrhea 
and  piles)  for  which  he  was  pensioned,  or  otherwise  due  to  his  military 
service.  On  appeal,  that  action  was  {tffirmed  by  the  Department  Jan- 
uary 16, 1897.  A  motion  for  reconsideration  was  filed  January  25, 1898. 
A  copy  of  the  decision  of  January  16, 1897,  is  hereto  attached.  In 
8apx)ort  of  the  motion  for  reconsideration  the  appellant  cites  a  decision 
rendered  by  Assistant  Secretary  Bussey  on  June  3, 1889,  in  the  case 
of  the  widow  of  Charles  F.  Brown  (3  P.  D.,  92),  in  which  the  diagnosis 
made  and  the  opinion  expressed  by  the  surgeons  who  attended  and 
treated  the  soldier  in  his  laist  illness  were  accepted  in  preference  to  the 
theory  of  the  medical  referee  as  evidence  showing  the  cause  of  the 
soldier's  death;  also  the  decision  in  the  case  of  Mary  A.  Cox  (3  P.  D., 
313),  in  which  it  was  held  that — 

Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which  pen- 
sion wae  granted  to  a  soldier  was  complicated  with  a  disease  which  was  the  imme- 
diate cause  of  the  soldier's  death,  the  Department  will  sustain  the  widow's  claim 
for  pension  on  account  of  the  soldier's  death  from  said  complication  of  causes,  hold- 
ing the  same,  for  pensionable  purposes,  to  be  due  to  the  line  of  duty  in  the  service 

Also  the  decision  rendered  August  21, 1897,  in  the  case  of  the  minors 
of  Napoleon  B.  Trask  (9  P.  D.,  113),  in  which  the  rule  laid  down  in  the 
case  of  Mary  A.  Cox  was  reaffirmed. 

The  decision  in  the  case  of  the  widow  of  Charles  F.  Brown,  referred 
to,  did  not  announce,  as  a  rule  of  general  application,  that  the  opinion 
of  a  soldier's  attending  physicians  should  be  accepted  in  preference  to 
the  opinion  of  the  medical  referee  as  evidence  of  the  cause  of  his  death. 
The  attending  physicians  in  Brown's  case  were  men  well  known  to  the 
Department  by  reputation — one  of  them  having  been  for  many  years 
medical  referee  of  the  Pension  Bureau,  and  the  other  an  eminent  practi- 
tioner in  this  city — and  it  was  largely  by  reason  of  this  fact  that  their 
opinion  was  given  the  weight  accorded  it.  The  general  rule  is  to  accept 
the  testimony  of  the  attending  physician  as  to  all  matters  of  fact  com- 
ing under  his  personal  observation.  Usually,  where  he  appears  to  be  a 
physician  in  good  standing,  his  diagnosis  of  the  patient's  disease  or 
di^seases  is  accepted  as  correct.  But  when  it  comes  to  a  question  as  to 
whether  one  disease  resulted  from  another  or  not  we  get  into  the  field 
of  medical  theory  in  which  the  ipse  dixit  of  the  attending  physician  is 
not  to  be  received  unless  it  is  in  accord  with  the  generally  accepted 
teachings  of  medical  science  (as  to  which  the  Department  will  be 
advised  by  the  medical  referee)  or  unless  it  derives  some  peculiar  and 
extraordinary  value  firom  the  said  physician's  professional  standing  and 
experience. 

In  the  case  now  under  consideration  the  soldier's  attending  physicians 
say  that  the  immediate  cause  of  his  death  was  dropsy  and  that,  in  their 
opinion,  the  remote  cause  was  chronic  diarrhea.  But  it  appears  that 
for  two  years  preceding  his  death  he  suffered  greatly  and  increasingly 
from  valvular  disease  of  the  heart,  which  is  one  of  the  most  frequent 
causes  of  dropsy,  and  one  of  the  physicians  (Dr.  Beard)  says,  in  effect, 
that  valvular  insufiiciency  caused  the  dropsy  in  this  case.     Dr.  Young 
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says  he  thinks  the  heart  troable  was  due  to  a  dropsical  efiusiou  around 
the  heart,  but  he  can  not  substantiate  that  opinion,  as  there  was  no 
autopsy,  and  according  to  his  own  testimony  the  heart  trouble  appeared 
long  before  there  were  any  manifestations  of  dropsy.  I  think  it  is  rea 
sonable  to  conclude  that  the  dropsy  was  a  result  of  the  heart  disea^^e. 
Dr.  Beard  thinks  the  heart  disease  was  caused  by  physical  weakness 
resulting  from  chronic  diarrhea.  The  medical  referee  says,  iu  effect, 
that  the  form  of  disease  of  the  heart  which  is  shown  to  have  existed  iu 
this  case  could  not  have  resulted  froui  chronic  diarrhea.  If  that  view- 
is  not  sustained  by  medical  authorities  the  appellant  should  introduce 
evidence  to  establish  that  fact.  In  the  absence  of  such  evidence  tlie 
Department  will  be  guided  by  the  medical  referee's  opinion. 

But  it  is  contended  that  even  though  there  was  no  pathological  con- 
nection between  the  chronic  diarrhea  and  the  valvular  disease  of  tlie 
heart  and  dropsy,  yet  the  chronic  diarrhea  was  present  as  a  complica- 
tion, and,  under  the  Cox  and  Trask  decisions  above  referred  to,  the 
widow's  claim  is  admissible. 

In  the  case  of  Nanna  J,  Smith  (9  P  D.,  359)  the  Department  had 
occasion  to  define  the  word  <^  complicated,"  as  used  in  the  case  of  Napo- 
leon B.  Trask,  and  held  that  it  meant 

hiYolved,  interwoven,  or  connected  with ; 

and  that — 

to  entitle  a  widow  to  a  pension  nnder  section  4702,  Revised  Statutes,  she  is  roqnired 
to  show  that  the  disease,  wound,  or  injury  of  soldier  of  service  origin,  in  line  of  duty, 
had  some  probable  connection  with  or  relation  to  death  cause  and  was  a  contribnt- 
ing  and  presumptive  predominating  factor  in  producing  death. 

For  reasons  heretofore  stated  it  is  held  that  this  soldier's  army  dis- 
ease (chronic  diarrhea)  had  no  agency  in  causing  his  fatal  disea.se  and 
was  not  "a  presumptive  predominating  factor  iu  producing  death.'' 
He  survived  the  incurrence  of  said  disease  of  army  origin  for  more  than 
thirty  years,  attaining  the  age  of  69  years,  and  died  only  after  he  had 
contracted  an  incurable  disease  of  the  heart. 

In  view  of  all  the  facts  and  after  careful  consideration  of  all  the 
evidence  I  am  of  the  opinion  that  the  former  decision  should  be  adhered 
to.    The  motion  is,  therefore,  overruled. 
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DESERTION-RECORD. 

Babah  Ann  Sullivan  (widow). 

It  appearing  that  the  official  record  of  the  deceased  soldier's  military  service  is 
incomplete,  and  did  not  famish  safficient  data  upon  which  to  baae  the  action 
rejecting  this  claim,  said  action  is  reversed,  with  directions  that  the  same  be 
reopened,  the  War  Department  be  called  npon  for  additional  information  rela- 
tive to  the  length  of  the  term  for  which  the  deceased  soldier  first  enlisted  in 
Company  H,  Nineteenth  Kentucky  Volunteer  Infantry,  and  the  claim  readjudi- 
cated  on  its  merits  in  accordance  with  the  decision  of  this  Department  in  the 
case  of  John  Norton  (9  P.  D.,  882). 

Asjtistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensiomSj 

November  25,  1898. 

Sarah  Ann  Snllivan  filed  in  yoar  Bureaa,  on  Janaary  15,  1896,  an 
application  for  peusion  nnder  the  provisions  of  section  4702,  Eevised 
Statutes,  as  widow  of  John  Sullivan  (deceased),  late  private  Company 
H,  Nineteenth  Kentucky  Volunteer  Infantry,  and  Company  D,  Second 
Ohio  Volunteer  Heavy  Artillery,  alleging  the  death  of  said  soldier  on 
January  4, 1896,  from  disease  contracted  in  line  of  duty  during  his  mili- 
tary service.  Her  said  claim  was  rejected  on  April  2, 1897,  upon  the 
ground  that  it  was  shown  by  the  official  record  of  the  deceased  soldier's 
military  service  that  he  had  deserted  from  his  first  term  of  enlistment 
ill  Company  H,  Nineteenth  Kentucky  Volunteer  Infantry,  and  had 
never  beeu  discharged  therefrom. 

From  said  action  appeal  was  taken  on  November  20, 1897. 

The  deceased  soldier  is  shown  by  the  evidence  to  have  died  on  the 
date  alleged  from  ^'  catarrhal  pneumonia."  He  had  been  pensioned  in 
his  lifetime  under  the  provisions  of  the  Revised  Statutes  for  "  pleuritic 
adhesions  and  effusion  of  right  side,"  result  of  an  attack  of  pneumonia 
in  service  in  January,  1864.  It  is  contended  in  this  claim  that  his  fatal 
attack  was  directly  caused  and  superinduced  by  the  disabling  causes 
for  which  he  had  been  pensioned. 

The  official  military  record  of  the  deceased  soldier's  army  service 
shows  that  he  first  enlisted  as  a  private  in  Company  H,  Nineteenth 
Kentucky  Volunteer  Infantry,  on  October  19, 1861,  and  deserted  there- 
from on  September  20,  1862.  He  never  returned  to  said  company  and 
regiment  and  was  never  discharged  therefrom,  and  the  War  Depart- 
ment  reports  relative  to  said  record  of  desertion,  as  follows: 

There  is  no  evidence  before  this  DepartmoDt  warranting  the  removal  of  the  charge 
of  desertion  and  the  issae  of  an  honorable  discharge. 

He  enlisted  for  a  second  time  as  a  private  in  Company  D,  Second 
Ohio  Volunteer  Heavy  Artillery,  on  June  23,  1863,  for  three  years  "  or 
during  the  war,"  and  served  therein  until  April  25, 1864,  when  he  was 
discharged  upon  a  surgeon's  certificate  of  disability. 

This  claim  was  evidently  rejected  upon  said  record  of  desertion  from 
the  soldier's  first  term  of  service  under  the  decision  of  this  Department 
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in  the  case  of  George  Lessor  (8  P.  D.,  114),  wherein  it  was  held  that  a 
charge  of  desertion  from  an  enlistment  for  service  in  the  war  of  the 
rebellion,  which  the  War  Department  declines  to  remove,  woald  bar 
title  to  x>ension  under  any  existing  law. 

The  ruling  in  the  Lessor  Case  has,  however,  been  very  materially 
modified  and  changed  by  a  subsequent  decision,  rendered  June  21, 
1898,  in  the  case  of  John  Norton  (9  P.  D.,  382).  In  this  latter  case  the 
opinion  of  Attorney-General  Tafb  (15  Op.,  157)  was  adopted  and 
adhered  to  that  a  soldier  could  not  be  considered  as  in  desertion  from 
a  term  of  enlistment  for  military  service  beyond  the  date  when  such 
term  of  enlistment  would  expire,  the  contract  of  enlistment  and  the 
offense  of  desertion  being  deemed  to  terminate  at  the  same  time.  It 
was  also  held  therein,  as  the  fourth  general  proposition  and  ruling  on 
the  subject  of  desertion,  that — 

If  the  diBability  was  incurred  in  the  service  nnder  a  subBeqnent  enlistment,  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
command  in  violation  of  his  former  contract  of  enlistment. 

Applying  the  foregoing  principles,  announced  in  the  Norton  decision, 
to  the  facts  of  this  case,  it  is  obvious  that  if  the  term  of  service  for 
which  the  deceased  soldier  had  enlisted  in  Company  H,  Nineteenth 
Kentucky  Volunteer  Infantry,  had  expired  by  legal  limitation  prior  to 
January,  1864,  when  he  alleged  and  the  record  shows  he  contracted  the 
disability  for  which  he  was  pensioned,  he  could  not  be  held  as  having 
been  in  desertion  at  that  time,  but  in  the  line  of  duty,  and  his  pension 
on  account  thereof  was  properly  and  legally  granted  to  him.  Likewise, 
if  it  should  be  shown  that  his  death  was  due  to  said  disability  of 
accepted  service  origin,  or  to  any  other  disease  or  disability  contracted 
in  line  of  duty  during  his  military  service  subsequent  to  the  legal  expira* 
tion  of  his  first  term  of  enlistment,  this  appellant  would  undoubtedly 
be  entitled,  under  the  provisions  of  section  4702,  Revised  Statutes,  and 
the  ruling  in  the  Norton  decision,  to  pension  as  his  widow,  notwith- 
standing the  fact  of  his  previous  desertion  from  Company  H,  Nine- 
teenth Kentucky  Volunteer  Infantry. 

The  length  of  time  for  which  the  deceased  soldier  enlisted  to  serve  in 
Company  H,  Nineteenth  Kentucky  Volunteer  Infantry,  becomes,  there- 
fore, a  very  material  and  necessary  fact  to  be  ascertained  in  the  abju- 
dication of  this  case.  In  fact,  under  the  present  rulings  of  this  Depart- 
ment, this  appellant's  pensionable  rights  can  not  be  properly  adjudi- 
cated and  determined  in  the  absence  of  evidence  on  that  point. 

The  report  from  the  War  Department,  giving  the  record  of  soldier's 
service  in  Company  H,  Nineteenth  Kentucky  Volunteer  Infantry,  which, 
is  on  file  in  this  case,  and  upon  which  this  claim  was  rejected,  is  entirely 
silent  as  to  the  length  of  time  for  which  he  enlisted  to  serve  therein. 
It  merely  states  that  he  enlisted  on  October  19, 1861,  and  deserted  Sep- 
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temlier  20, 1862.  and  states  no  other  facts  relative  to  said  service.  At 
the  time  of  the  enlistment  of  the  soldier  he  could  have  been  enlisted 
for  either  one,  two,  or  three  years  under  the  calls  for  troops  then  in 
force.  If  he  enlisted  for  one  or  two  years,  then  his  first  term  of  service 
would  have  legally  terminated  prior  to  January,  1864;  and  if  it  should 
be  determined  from  the  evidence  that  his  death  was  caused  by  the  dis- 
ability then  contracted,  or  by  any  other  disability  contracted  in  line  of 
duty  during  his  second  term  of  military  service  after  the  legal  expira- 
tion of  his  first  term  of  enlistment,  then  his  desertion  from  said  first 
term  of  service  would  be  no  bar  to  the  grant  of  pension  to  his  widow. 
If,  on  the  contrary,  his  first  enlistment  was  for  a  term  of  three  years,  it 
would  cover  the  whole  period  of  his  second  service,  and  he  would  prop- 
erly be  considered  as  having  been  in  desertion  during  all  of  said  time 
from  his  second  enlistment  to  his  final  discharge,  and  could  not  have 
been  legally  and  properly  pensioned  for  any  disability  incurred  or  con- 
traeted  during  said  period;  nor  would  this  appellant  be  entitled  to 
pension  as  his  widow  under  the  provisions  of  the  Eevised  Statutes  if 
his  death  be  shown  to  have  been  due  to  any  cause  then  contracted. 
It  is  very  apparent,  therefore,  that  the  record  of  the  decease<l  soldier's 
first  service,  as  certified  by  the  War  Department  in  this  case,  was  not 
full  and  complete  enough,  and  did  not  state  sufficient  facts  upon  which 
to  base  the  rejection  of  this  claim  of  his  widow  upon  the  ground  of 
the  desertion  of  the  soldier  from  said  term  of  service.  Before  this  claim 
could  be  properly  adjudicated,  under  the  present  rulings  of  this 
Department,  the  War  Department  should  be  again  called  upon  to  fur- 
nish from  its  records  the  length  of  time  for  which  the  deceased  soldier 
enlisted  in  Company  H,  Nineteenth  Kentucky  Volunteer  Infantry, 
and  the  date  upon  which  said  term  of  enlistment  legally  terminated; 
and  that  failing,  other  evidence  should  be  sought  and  obtained,  if  pos- 
sible, to  ascertain  and  determine  that  fact,  and  the  claim  then  consid- 
ered and  adjudicated  in  the  light  of  such  information  as  herein 
indicated. 

In  order  that  this  may  be  done,  the  rejection  of  this  claim  upon  the 
ground  stated  is  hereby  reversed  and  set  aside,  and  you  are  directed 
to  cause  the  same  to  be  reopened  and  reconsidered,  another  call  made 
upon  the  War  Department  for  the  information  to  which  attention  has 
been  herein  directed,  and  readjudicated  on  its  merits  under  the  ruling  in 
tbe  case  of  Norton  (supra)  and  the  directions  herein  contained. 


58  DECISIONS  RELATING  TO  PENSIONS 

SKRVXCTK-ACT  march  85,  186^. 

Imbe  Badwich. 

This  oflScer  was  appointed  a  captain  in  Engineer  Corps  of  United  States  Volunteers. 
He  Kerved  more  than  ninety  days  in  that  capacity  during  the  war  of  the  rebel- 
lion, received  payment  therefor,  and  was  honorably  discharged  from  said  service 

Held,  That  he  comes  within  the  provisions  of  the  act  of  June  27, 1890,  and  is  entitled 
to  pension  thereunder. 

Assistant  Secretary    Webster   Davis  to  the  Commissioner  of  Pensions, 

November  25^  1898. 

The  appellant,  Imre  Eadwich,  late  captain,  Engineer  Corps,  United 
States  Volanteers,  filed  a.  declaration  March  24, 1891,  for  pension  under 
the  act  of  June  27, 1890,  alleging  as  disabling  causes  rupture  and  dis- 
ease of  liver,  catarrh,  and  varicose  veins.    This  claim  was  rejected  May 

11. 1896,  on  the  ground  that  the  report  of  the  War  Department  fails 
to  show  that  claimant  had  a  i)ensionable  service  under  the  act  of  June 
27, 1890. 

From  this  action  the  recognized  attorneys  filed  an  appeal  November 

13. 1897,  in  which  it  is  contended  that  claimant  was  recognized  as  an 
ofiicer  in  the  United  States  Army  by  the  fact  that  the  commanding 
general  of  the  department  issued  a  special  order  accepting  his  resigna- 
tion and  honorably  discharging  him  from  the  United  States  service. 

The  facts  in  this  case  as  to  service  appear  to  be  analogous  to  the 
service  of  a  number  of  officers  similarly  appointed  by  Maj.  Gen.  John 
C.  Fremont,  United  States  Army.  The  following-  is  a  copy  of  the 
original  appointment  of  claimant  on  file  in  the  case: 

Headquarters  Western  Department, 

Si,  Loui9f  JugHstj  *61. 
Sir:  You  are  herehy  appointed  captain  of  the  Pioneer  Corps  and  will  report  to 
these  headquartern  for  duty. 

Your  rank  and  pay  will  date  from  the  12th  day  of  July,  1861,  the  commencement 
of  your  service. 

J.   C.   FRE.MONT. 

Capt.  Imre  Radwicii. 

It  appears  that  this  officer  was  discharged  the  service  under  the  fol- 
lowing special  order: 

Special  Field  Orders,  )  Headquarters  Department  of  Mississippi, 

No.  75.  )  Camp  on  Corinth  Road,  Misa.,  May  26 ,  180-2. 

9.  *    *    *    Capt.  I.  Radwich,  Engineer  Department,  is  hereby  honorably  dis- 
charged the  service  of  the  United  States. 
By  order  of  Major-General  Halleck:  J.  C.  Krlton, 

A89%stani  Adjutant-General. 
This  order  is  indorsed  as  follows: 

Paid  Captain  Radwich  in  full.  Paducah,  May  29,  1862.  V.  C.  Hanna,  Paymaster, 
U.  S.  Army. 

The  Second  Auditor  United  States  Treasury,  under  date  of  February 
4,  1892,  states: 

The  records  of  this  office  show  that  Imre  Radwich  was  paid  as  captain,  £n|;ineer 
Corps,  for  the  period  July  12,  1861,  to  May  26,  1862. 
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Under  date  of  March  3, 1892,  the  War  Department  reports  as  follows : 

Sespectfally  returned  to  the  Commissioner  of  Pensions. 

Tbe  name  of  Imre  Radwich  has  not  been  foand  on  the  records  of  the  Pioneer  Corps 
and  uo  record  has  been  found  of  his  appointment  as  captain  by  Maj.  Gen.  John  C. 
Fremont. 

It  is  proper  to  add  that  iu  the  case  of  an  officer  who  was  similarly  appointed  by 
General  Fremont  as  chaplain,  and  paid  as  such  from  Augnst  13, 1861,  to  June  4, 1862, 
it  was  held  by  this  Department  that  while  it  would  appear  that  the  appointee  was 
not  a  chaplain  de  Jure  between  these  dates,  yet  this  Department  can  not  refuse  to 
recognize  him  as  having  been  an  officer  of  the  army  de  facto  between  the  dates 
indicated  (claim  No.  920203  of  John  D.  Abry). 

The  following  letter  from  the  Record  and  Pension  Oflfice,  War  Depart- 
ment, to  Hon.  James  B.  Howe,  House  of  Bepresentatives,  furnishes 
additional  data  as  to  claimant's  appointment,  service  with  the  army, 
and  his  honorable  discharge  from  the  service: 

Id  compliance  with  the  reqaest  contained  iu  your  letter  of  the  20th  instant,  received 
to-day,  to  be  famished  with  the  military  record  of  Imre  KadwicL,  who,  it  is  stated, 
was  appointed  a  captain  in  the  Pioneer  Corps  by  Maj.  Gen.  John  C.  Fremont,  com- 
manding Western  Department,  about  August  1,  1861,  to  date  from  July  12,  1861,  I 
beg  to  inform  you  that  no  record  has  been  found  in  this  Department  of  the  appoint- 
ment of  Imre  Radwich  as  captain  in  the  Pioneer  Corps  or  as  captain  of  engineers  by 
Maj.  Gen.  John  C.  Fremont. 

It  appears,  however,  that  on  May  26,  1862^  at  camp  near  Corinth,  Miss.,  Imre  Rad- 
wich tendered  his  resignation  as  captain  attached  to  the  Engineer  Department  to 
Brig.  Gen.  G.  \V.  Cullom,  ''chief  of  staff  and  engineer,"  on  account  of  his  health 
being  such  as  to  render  him  unfit  for  military  duty. 

His  tender  of  resignation  was  indorsed  by  General  Cullom  as  follows:  "Imre  Rad- 
wich, appointed  by  Major-General  Fremont  a  captain  of  engineers,  was  temporarily 
retained  in  service  by  Major-General  Halleck  at  the  urgent  solicitation  of  Gen.  C.  S. 
Smith,  to  take  charge  of  the  pontoon  bridge  at  Paducah.  Since  that  bridge  was 
dismantled  and  the  bateaux  secured  there  has  been  no  necessity  for  his  service, 
although  from  Captain  Radwich's  statement  it  appears  he  has  been  retained  on  engi- 
neer doty  by  the  commanding  officer  at  Paducah  up  to  this  time.  There  being  now 
no  necessity  for  his  services  there,  I  recommend  that  he  be  at  once  discharged  as  he 
desires.'' 

He  was  thereupon  honorably  discharged  the  service  of  the  United  States  as  "Capt. 
I.  Radwick,  Engineer  Department,"  in  Special  Field  Orders,  No.  75,  paragraph  9, 
Department  of  the  Mississippi,  dated  May  26,  1862.  No  further  record  of  the  serv- 
icef\  of  this  officer  has  been  found. 

For  information  in  regard  to  the  payment  of  this  officer  application  should  be 
made  to  the  Auditor  for  the  War  Department,  in  whose  office  the  record  of  payments 
of  officers  and  soldiers  of  the  late  war  are  filed. 

From  the  foregoing  records  and  history  it  appears  very  clearly  that 
this  officer  was  appointed  to  the  rank  of  captain  in  the  United  States 
Army  by  General  Fremont  and  was  continued  in  said  service  by  the 
order  of  his  successor,  Major-General  Halleck;  that  he  served  more 
than  ninety  days  during  the  war  of  the  rebellion,  and  was  paid  for  the 
entire  period  according  to  the  rank  to  which  he  was  appointed. 

The  grounds  of  rejection  stated  by  the  Bureau  seem  to  rest  entirely 
upon  the  question  of  General  Fremont's  authority  to  appoint.  (See 
re  reviewer's  slip  of  May  9, 1896.) 
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In  the  case  of  Mary  C,  widow  of  John  D.  Abry  (8  P.  D.,  346),  first 
lieutenant  topographical  engineers,  United  States  Army,  No.  ($02,857, 
Assistant  Secretary  Reynolds  held  as  follows: 

This  officer  is  shown  to  have  been  appointed  by  competent  aathority  to  the  rank 
of  second  and  first  lieutenant,  and  assigned  to  duty  with  the  topographical  corps  of 
engineers;  in  the  Department  of  Missouri. 

It  is  also  shown  that  in  said  capacity  he  performed  more  than  ninety  days'  military 
service  during  the  war  of  the  rebellion,  received  pay  therefor,  and  was  honorably 
discharged.  It  is  therefore  held  that  the  allowance  of  his  claim,  under  the  act  of 
June  27,  1890,  was  lawful ;  that  the  widow  in  that  respect  is  entitled  to  the  accrued 
invalid  pension,  and  also  to  pension  in  her  own  right,  under  provisions  of  said  act. 

In  an  exhaustive  discussion  of  the  case  cited,  my  predecessor  stated, 
among  other  things,  the  following: 

It  is  a  matter  of  history  that  when  General  Fremont  took  command  of  the  Depart- 
ment of  the  West  in  July,  1861,  he  was  given  almost  unlimited  power  by  the  Presi- 
dent and  the  Secretary  of  War.  He  assumed  command  without  specific  instructions, 
but  with  the  authority  to  use  his  own  judgment  and  discretion  in  all  things,  as  the 
exigencies  of  the  service  required.  Clothed  with  inherent  power,  and  in  view  of  the 
neglect  of  the  then  Governoi  of  the  State  of  Missouri  to  come  to  his  assistance  he 
immediately  proceeded  to  appoint  provisionally  numernas  officers  for  staff  and 
regular  duty.  Some  of  these  wore  subsequently  commissioned  by  the  President  and 
others  were  not. 

The  services  of  all  were  recognized  by  the  act  of  March  25,  1862,  entitled  "An  act 
to  secure  to  the  officers  and  men  actually  employed  in  the  Western  Department  or 
Department  of  Missouri  their  pay,  bounty,  and  pension,  providing  as  follows:  The 
Secretary  of  War  be,  and  is  hereby,  authorized  and  required  to  pay  to  the  officers, 
noncommissioned  officers,  musicians,  and  privates,  who  have  been  heretofore  actually 
employed  in  the  military  service  of  the  United  States,  whether  mustered  into  active 
service  or  not,  where  their  services  were  accepted  and  actually  employed  by  the 
generals  who  have  been  in  command  of  the  Department  of  the  West  or  the  Depart- 
ment of  Missouri,  the  pay  and  bounty  as  in  cases  of  regular  enlistments." 

The  second  section  of  said  act  also  provides  that  such  officers  and  privates,  so 
employed  who  have  been  wouuded  or  incapacitated  for  service,  shall  be  entitled  to 
receive  pension  allowed  for  such  disability,  thus  bringing  them  within  the  provision 
of  the  first  subdivision  of  section  4693,  Revised  Statutes. 

Not  only  does  this  law  recognize  the  services  of  these  officers  and  privates,  by  pro- 
viding for  their  pay.  bounty,  and  pensions,  the  same  as  in  oases  of  regular  enlistment 
and  muster,  but  it  is  observed  that  the  Secretary  of  War  in  submitting  his  report  in 
this  case  stated  as  follows : 

"  It  is  proper  to  add  that  in  the  case  of  a  person  who  was  similarly  appointed  by 
General  Fremont  as  chaplain,  and  paid  as  such,  from  August  13, 1861,  to  June  4, 1862, 
it  was  held  by  this  Department  that  while  it  would  appear  that  the  appointee  was 
not  a  chaplaiu  de  jure  between  these  dates,  yet  this  Department  can  not  refuse  to 
recognize  him  as  having  been  an  officer  of  the  army  de  facto  between  the  dates 
indicated." 

It  should  be  remembered  that  the  conditions  existing  in  the  Department  of  Mis- 
souri in  1861  were  anomalous,  and  called  for  immediate  and  decisive  action.  Hence 
the  commanding  officers  of  that  Department  were  given  almost  plenary  power,  and 
their  official  acts,  so  far  as  were  deemed  necessary,  were  confirmed  in  some  respects 
by  subsequent  special  legislation. 

The  same  conditions  do  not  appear  to  have  existed  elsewhere,  and  it  is  evident  the 
rule  of  construction  as  applied  in  this  class  of  cases  can  not  be  used  for  general 
application. 
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The  views  expressed  in  the  decision  cited  are  applicable  to  this  case, 
the  service  rendered  being  similar.  It  is  a  matter  of  record  that  this 
officer  was  appointed  a  captain  of  engineers,  and,  as  snch,  he  performed 
more  than  ninety  days'  service  during  the  war  of  the  rebellion,  was  paid 
for  sQch  service,  and  was  honorably  discharged. 

I  am,  therefore,  of  the  opinion  that  he  comes  within  the  provisions  of 
the  act  of  June  27, 1890,  and  is  entitled  to  pension  thereunder. 

The  action  appealed  from  is  therefore  reversed,  and  the  papers  are 
herewith  returned  for  readjudication  of  the  claim,  with  the  view  to 
allowapce,  if  in  other  respects  the  claim  is  established. 


EUECnON-PRACnCE— NOTICE. 

Joseph  Muckenstoem. 

Claimant  being  in  receipt  of  a  pension  under  the  act  of  Jnne27y  1890,  his  claim  nnder 
the  general  law  having  been  snbseqnently  admitted,  it  was  finally  rejected  on  the 
ground  of  no  benefit,  and  claimant  was  notified  of  such  rejection,  but  not  of  the 
fact  that  it  had  been  admitted  on  its  merits. 

Held,  section  4715  vests  the  right  of  election  in  the  pensioner  alone,  and  said  right 
is  not  lost,  limited,  or  qualified  by  the  opinion  of  any  other  person  as  to  whether 
or  not  a  payment  under  the  general  law  would  be  beneficial.  The  latter  part  of  the 
first  proviso  of  section  2,  act  of  June  27,  1890,  expressly  reserves  the  right  of  one 
entitled  to  the  benefit  of  said  act  to  receive  his  pension  under  the  general  law,  if 
bis  claim  nnder  su'^h  law  is  proved.  It  is  for  the  pensioner,  under  such  ciroum- 
stances,  to  make  election,  and  he  should  be  notified  of  the  right  to  do  so,  issue  of 
certificate  nnder  the  general  law  being  withheld  until  choice  is  made  by  claimant. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj 

December  7, 1898. 

The  appellant  herein,  Joseph  Muckenstorm,  formerly  a  private  in 
Company  K,  Forty-fourth  Indiana  Volunteer  Infantry,  filed  his  claim 
under  the  general  law  on  August  1, 1890,  the  claim  being  admitted  on 
September  28, 1897,  at  J6  per  month,  by  reason  of  chronic  diarrhea. 
A  claim  nnder  the  act  of  Jane  27, 1890,  declaration  having  been  filed 
on  the  same  date  as  that  of  the  general  law,  was  admitted  on  March 
25, 1891,  at  $8  per  month,  by  reason  of  chronic  diarrhea,  disease  of 
rectum,  and  catarrh.  An  appeal  filed  on  November  8,  1897,  alleges 
that  claim  under  the  general  law  has  been  rejected,  and  that  said  action 
is  contrary  to  the  evidence,  no  contention,  either  direct  or  implied,  being 
made  as  to  the  rate,  for  the  claimant  is  ignorant  of  any  rate  having 
been  allowed  under  the  general  law. 

The  face  brief  of  this  claim  shows  a  legal  approval  for  chronic  diar- 
rhea on  September  17, 1897,  for  chronic  diarrhea  at  six-eighteenths. 
Across  the  top  of  the  face  brief  is  written  the  following  in  red  ink: 

Reject;  no  benefit.  Claimant  now  receives  a  higher  rating  under  the  act  of  June 
27, 1890. 
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Accompanying  the  appeal  is  a  circular  letter  received  by  the  appel- 
lant from  the  Pension  Bureau,  a  copy  of  which  is  as  follows: 

[iDvnJid  certificate  Nu.  555713.    Juoeph  Muckenstonu,  Company  K,  Forty-fourth  Indiaua  Volonteer 

Infantry. 

Department  of  the  Intkrior, 

Bureau  of  Pensions, 
Washingiony  I).  C,  October  12,  1897, 
Sir:  You  are  advised  that  the  above-entitled  claim  filed  August  1,  1890,  under 
the  act  of  July  14,  1862,  was  rejected  October  1,  1897,  on  the  ground  that   ita 
allowance  would  confer  no  benefit  on  claimant,  as  the  rati',  ^  per  month,  granted 
under  the  act  of  June  27,  1890,  commenced  from  August  1,  1890,  the  date  of  filing 
the  claim  uudei  act  of  July  14,  1862,  and  said  rate  is  higher  than  that  to  which  he 
would  have  been  entitled  under  last-named  act  if  allowed. 
Very  respectfully, 

H.  Clay  Evans,  CommiMuyner. 
Mr.  James  P.  L.  Weems,  Vincennes,  Ind. 

Two  things  are  especially  to  be  noted  herein :  First,  the  claim  was 
admitted  at  $6  per  month,  and  such  action  has  never  been  receded 
from;  second,  the  circular  letter  sent  claimant  does  not  recite  such 
fact,  but  is  couched  in  such  language  as  to  lead  appellant  to  believe 
that  his  claim  was  never  admitted.  As  a  matter  of  fact,  you  have 
finally  rejected  this  claim,  but  not  upon  its  merits.  You  have  rejected 
it  upon  the  ground  of  "no  benefit,''  which  appears  to  be  a  term  used 
by  you  as  an  expression  of  your  belief  that  claimant  would  gain  noth- 
ing if  you  issued  him  a  certificate  under  said  admitted  claim.  The 
question  immediately  arises,  Has  the  Commissioner  of  Pensions  a  legal 
right  to  finally  reject  a  claim  under  the  general  law,  the  sole  reason 
for  such  rejection  being  that,  in  his  opinion,  it  confers  no  benefit  upon 
claimant? 

Section  4715,  Ke vised  Statutes,  as  it  applies  to  this  issue,  is  as  follows, 
viz: 

Any  pensioner  who  shall  so  elect  may  surrender  bis  certificate  and  receive  in  lieu 
thereof  a  certificate  for  any  other  pension  to  which  he  would  have  been  entitled 
bad  not  the  surrendered  certificate  been  issued. 

The  language  is  clear,  explicit,  and  unambiguous,  and  needs  no  con- 
struction. It  bestows  upon  the  claimant  a  right  to  elect  whether  he 
will  continue  to  draw  a  pension  which  has  been  accorded  him,  the  evi- 
dence to  the  title  of  which  is  his  certificate,  or  whether  he  will  sur- 
render his  evidence  of  title  and  receive  "in  lieu  thereof"  the  certificate 
for  another  pension  which  has  been  granted  him.  The  right  to  make 
the  exchange  vests  in  the  pensioner  by  the  express  terms  of  the  statute 
quoted,  and  the  right  is  not  lost,  limited,  or  qualified  in  any  manner 
by  the  opinion  of  any  other  person  as  to  whether  or  not  a  surrender  of 
the  original  certificate  would  be  beneficial  to  claimant.  It  is  not  a 
question  of  benefit  or  no  benefit;  it  is  a  question  of  choice  under  the 
statutes  on  the  part  of  the  claimant,  independent  of  any  other  person's 
views  on  the  matter. 


DECISIONS   RELATING   TO   PENSIONS.  63 

Collateral  phases  of  the  matter  involved  herein  have  been  before  this 
Department  more  than  once,  the  question  generally  taming  upon  the 
issue  which  you  have  raised  in  the  case  at  bar,  as  to  whether  or  not  a 
pensioner  would  be  benefited  by  an  exchange  of  certificates^  and  the 
question  seems  to  have  almost  always  been  discussed  upon  the  presump- 
tion that  a  pensioner  could  receive  no  benefit  unless  it  was  apparent,  by 
a  mathematical  calculation,  that  an  immediate  pecuniary  gain  was  to  be 
had  by  him.  Now,  I  reiterate  that  section  4715,  Eevised  Statutes,  con- 
tains no  terms,  either  express  or  implied,  that  allow  the  word  "  benefit '^ 
or  its  equivalent  to  be  read  into  said  section.  What  one  pensioner 
might  consider  to  be  a  benefit  smother  might  not;  and  a  claimant  might 
have  widely  diflferent  views  from  a  Commissioner  of  Pensions  as  to 
what  would  be  a  benefit  to  him.  The  benefit,  per  se,  to  be  derived  cuts 
no  figure,  only  so  far  as  it  may  influence  the  mind  of  the  individual  in 
whom  the  law  vests  the  choice  or  election,  and  that  individual  is  the 
claimant,  solus. 

It  is  true  that  the  Government  to  a  certain  extent  guards  the  rights 
of  its  pensioners,  and  no  practice  would  be  righteous,  neither  would  it 
be  sanctioned,  that  allowed  a  pensioner  unwittingly  to  be  deprived  of 
his  rights.  I  can  not,  however,  in  this  connection  subscribe  to  the 
theory  that  the  greatest  good  inures  to  the  pensioner  by  di'awing  a 
pension  under  a  certificate  that  would  give  him  the  most  money  imme- 
diately in  hand  in  dollars  and  cents.  There  are  many  pensioners  upon 
the  rolls  who  originally  drew  the  minimum  rate  under  the  general  law 
and  who  by  reason  of  such  fact  have  had  their  pensions  increased, 
and  are  to-day  in  legal  receipt  of  ratings,  by  reason  of  the  same  pen- 
sioned causes,  that  are  far  in  excess  of  the  maximum  rate  under  the 
act  of  June  27, 1890.  1  do  not  deem  it  necessary  to  enter  into  a  detailed 
disquisition  upon  the  matter,  for  I  believe  it  to  be  clearly  apparent  that 
in  many  cases  a  lower  rating  under  the  general  law  is  preferable,  far 
more  preferable,  and  productive  of  much  more  good  in  the  future,  and 
especially  in  the  event  of  the  death  of  the  soldier,  to  his  widow  and 
children,  than  a  higher  rating  under  the  axst  of  June  27, 1890. 

However  this  maybe,  or  however  much  the  opinion  of  different  indi- 
viduals may  vary  upon  the  question  of  a  benefit  to  be  derived  under  a 
given  state  of  facts,  the  statute,  as  stated,  is  clear  and  explicit. 

The  latter  part  of  the  proviso  or  the  second  section  of  the  act  of  June 
27, 1890,  contains  the  following: 

Nothing  herein  shaU  be  so  coustmed  as  to  prevent  any  pensioner  thereunder  from 
pToeecuting  his  claim  and  receiving  his  pension  under  any  other  general  or  special  act. 

This  part  of  the  act  of  June  27,  1890,  must  be  considered  in  pari 
materia  with  other  pension  laws,  for  its  very  terms  recite  that  the  rights 
under  other  x)^n8ion  laws  are  not  changed  in  the  particular  quoted. 
Beading,  then,  the  above  just  quoted  in  connection  with  section  4715, 
Revised  Statutes,  the  conclusion  is  irresistible  that  a  right  proved  up 
under  the  act  of  June  27, 1890,  must  be  held  subservient  to  the  exercise 
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of  choice  by  claimant  in  the  event  that  he  has  proved  his  clatm  under 
the  general  law. 

It  is,  consequently,  the  manifest  duty  of  the  Commissioner  of  Pen- 
sions under  such  a  condition  to  notify  the  claimant  of  the  admission  of 
his  claim  under  the  general  law,  and  to  request  him  to  make  the  elec- 
tion accorded  him  by  law.  The  issue  of  the  certificate  under  the  gen- 
eral law  should  be  withheld  until  the  Commissioner  of  Pensions  is 
properly  notified  as  to  the  desire  of  the  claimant  in  the  matter. 

The  practice  of  rejecting  a  general-law  claim  after  its  admission, 
solely  upon  the  ground  that  it  confers  no  benefit  upon  claimant  because 
of  a  previous  rating  under  some  other  law,  and  of  so  notifying  claimant, 
should  be  abandoned  as  contrary  to  law. 

Your  especial  attention  is  directed  to  the  fact  that  this  holding  is 
made  upon  a  certain  sequence  of  facts,  viz,  that  a  claim  under  the  act 
of  June  27, 1890,  had  been  admitted  and  that  claimant  was  drawing  a 
pension  thereunder;  that  at  a  subsequent  date  claimant  proved  up  a 
claim  under  the  general  law,  and  that  you  had  admitted  such  claim  and 
affixed  a  rating  thereto.  The  holding  is  not  desired  to  apply  in  any 
way  to  any  issue  as  to  the  effect  section  4715,  Eevised  Statutes,  might 
have  upon  a  different  sequence  of  facts. 

You  will  therefore  at  once  take  such  steps  as  may  be  necessary  to 
prevent  the  rejection  of  such  a  claim  as  the  one  at  bar  as  of  ^*  no  bene- 
fit." A  claimant  is  entitled  to  know  the  exact  facts,  and  any  notice  to 
him  couched  in  such  language  as  will  lead  him  to  believe  that  a  differ- 
ent action  has  been  taken  in  his  claim  than  that  actually  taken  is  not 
in  accordance  with  good  practice. 

The  action  of  rejecting  this  claim  because  of  no  benefit  is  reversed, 
and  you  will  notify  claimant  of  his  right  to  elect  under  section  4715, 
Eevised  Statutes. 


INCREASE— ACT  JANUARY  6,   1808. 

John  A.  Hardy. 

It  appearing  that  this  pensioner  has  a  life  estate  in,  and  the  use  and  benefit  of  15 
acres  of  good  farming  land,  upon  which  he  resides,  and  personal  property  worth 
from  $90  to  $100,  from  which  he  derives  an  annual  income  of  aboat  $75,  he  can 
not  be  held  to  be  'Mn  such  destitute  circumstances''  that  the  pension  of  $8 per 
month  he  is  now  receiving  under  the  provisions  of  the  act  of  January  29,  1887, 
is  ''  insufficient  to  provide  him  the  necessaries  of  life." 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  FensionSj 

December  13, 1898. 

John  A.  Hardy,  late  private  Company  H,  Third  Ohio  Volunteer 
Infantry,  Mexican  war,  is  a  pensioner  under  the  provisions  of  the  act 
of  January  29,1887,  as  a  survivor  of  the  Mexican  war,  at  the  rate  of  $8 
per  month,  and  on  May  7, 1895,  he  filed  in  your  Pu^eai^  w  application 
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for  aD  increase  of  said  pension  under  the  provisions  of  the  act  of  Jan- 
nary  5, 1893,  alleging  that  he  was  wholly  disabled  for  manual  labor,  and 
in  such  destitute  circumstances  that  the  pension  he  was  then  receiving 
was  insufficient  to  provide  him  the  necessaries  of  life.  Said  claim  was 
rejected  on  April  29, 1898,  apon  the  ground  that  he  was  not  shown  to 
be  in  the  condition  of  destitution  alleged. 

f^m  said  action  this  appeal*was  taken  on  June  15,  1898.  The  con- 
ditions prescribed  by  the  act  of  January  5,  1893,  under  which  the 
increase  of  pension  therein  provided  may  be  granted,  are  exceedingly 
rfgorous  and  exacting.  The  pensioner  under  the  act  of  January  29, 
1887,  must  be  shown  not  only  to  be  "  wholly  disabled  for  manual  labor," 
but  also  to  be  '^in  such  destitute  circumstances  that  $8  per  month  are 
insufficient  to  provide  him  the  necessaries  of  life,"  before  he  can  be 
^ititled  to  the  benefits  of  the  act  of  January  5, 1893.  The  terms  of  said 
latter  act  are  express,  plain,  and  unequivocal,  and  exclude  from  partici- 
pation in  its  benefits  all  such  pensioners  who,  although  they  may  be 
shown  to  be  very  poor,  and  to  be  deprived  of  nearly  all  the  comforts  of 
life,  are  still  able,  with  the  assistance  of  the  pension  received  under  the 
act  of  January  29, 1887,  to  provide  themselves  with  the  bare  necessities 
of  existence. 

In  the  present  case  this  appellant  is  clearly  shown  to  be  <<  wholly  dis- 
abled for  manual  labor."  He  is  over  70  years  of  age,  feeble,  and  in 
poor  health,  and- upon  a  medical  examination,  made  under  this  claim, 
the  examining  surgeons  report  him  as  '^  wholly  disabled  for  manual 
labor." 

It  is  shown,  however,  that  he  has  a  life  estate  in,  and  the  use  and 

benefit  of  15  acres  of  good  farming  land,  upon  which  he  resides,  and 

where  he  has  a  moderately  comfortable  home,  some  live  stock,  and  other 

personal  property,  worth  from  $90  to  $100,  cash  value,  and  that  he 

derives  from  this  property  an  average  yearly  income  of  about  $75, 

over  and  above  his  pension  of  $8  a  month,  which  he  receives  under  the 

provisions  of  the  act  of  January  29,  1887.     With  said  pension  his 

annual  income  is  about  $170.    He  has  no  one  dependent  upon  him  for 

support  but  his  wife,  and  although  he  is  undoubtedly  in  very  reduced 

circumstances  and  subjected  to  many  privations  on  account  of  his 

poverty,  it  can  not  be  held  that  his  condition  of  destitution  is  such 

that  he  is  unable  to  provide  himself  with  the  actual  necessaries  of  life. 

The  conditions  which  entitle  to  the  increase  of  pension  provided  by 

the  act  of  January  5, 1893,  not  having  been  shown  to  exist  in  this  case, 

it  is  clear  that  the  rejection  of  this  claim  upon  the  ground  stated  was 

not  error,  and  said  action  is  affirmed  accordingly. 

p.  D. — VOL.  10 o 
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commexcement-increase-act  of  jt'ly  14,  180«. 
John  Johnson. 

Increase  to  the  intermediate  grade  ($50)  provided  by  the  act  of  July  14,  1892,  mast, 
by  the  express  terms  of  the  act,  commence  from  the  date  ''of  the  certificate  of 
the  examining  surgeon  or  board  of  examining  surgeons  showing  such  degree  of 
disability,  and  made  subsequent  to  the  passage  of"  tb5)  act. 

Assistant  Secretary   Webster  Davis  to  the  Coinmissioner  of  Penstans, 

December  20^  1898. 

A  motion  for  the  reconsideration  of  departmental  di  cision  of  May 
31, 1898,  in  the  claim  for  increase  and  rerating  filed  May  13,  1897,  in 
the  case  of  John  Johnson,  late  private,  Company  D,  Second  Wisconsin 
Infantry,  certificate  numbered  19,865,  was  filed  September  28,  1898. 
By  reference  to  the  said  decision,  which  is  hereto  attached,  and  a  copy 
of  which  is  now  in  the  possession  of  the  appellant,  it  will  be  seen  that 
the  action  of  your  Bureau,  dated  March  11, 1898,  rejecting  the  afore- 
said claim  for  increase  and  rerating,  was  reversed  in  so  far  as  the  claim 
for  increase  was  concerned,  and  affirmed  in  so  far  as  it  related  to  the 
claim  for  rerating. 

It  is  contended  in  the  pending  motion  that  the  Department  erred  in 
directing  that  the  increase  should  commence  from  the  date  of  the 
medical  examination  held  under  the  said  claim  for  increase  and  rerating 
instead  of  from  July  14, 1892,  the  date  of  the  passage  of  the  act  of  Con- 
gress authorizing  the  $50  rate  in  certain  claims  for  pension.  This  con- 
tention is  not  only  wholly  untenable,  but  it  is  in  direct  conflict  with  the 
provisions  of  the  act  itself— which  states,  in  terms,  that  all  persons 
entitled  to  the  rate  prescribed  therein  shall  receive  the  same — 

from  and  after  the  date  of  the  certificate  of  the  exuuiining  surgeon  or  board  of  exam- 
ining surgeons  showing  such  degree  of  disability,  and  made  subsequent  to  the 
passage  of  this  act. 

Inasmuch  as  the  medical  examination  held  November  15, 1897,  was 
the  only  examination  of  the  pensioner,  either  by  an  '^examining  surgeon 
or  board  of  examining  surgeons,"  tliat  liad  been  ''made  subsequent  to 
the  passage  of  this  act,^  tbere^was  no  authority  of  law  for  commencing 
the  aforesaid  increase  in  rate  prior  to  *'the  date  of  the  certificate"  of 
the  said  examination. 

The  error  of  the  further  contention,  by  the  attorneys  for  the  appel- 
lant, that  inasmuch  as  the  pensioner  had  filed  "  one  or  more  applica- 
tions for  increase"  subsequent  to  the  passage  of  the  act  of  July  14, 
1892,  which  applications  had  been  rejected,  tlie  medical  examination  of 
November  15,  1897,  *'  simply  demonstrated  what  the  previous  examina- 
tions showed,"  is  clearly  shown  by  the  foregoing  statement  of  the  facts 
in  the  case.  The  record  in  the  case  shows  that  the  next  preceding  med- 
ical examination  in  the  claim  was  held  May  3, 1890,  in  consequence  of 
an  application  for  increase  filed  July  19,  1889,  between  which  latter 
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date  and  May  13, 1897,  no  application  of  any  character  appears  to  have 
been  filed  by  the  appenant. 

It  is  obvious,  therefore,  that  no  error  was  committed,  nor  any  injus- 
tice done,  in  fixing  the  date  of  commencement  of  the  increase  in  rate 
granted  under  departmental  decision  of  May  31, 1898;  that  no  other 
date  of  commencement  of  the  said  rate  is  warranted  by  existing  laws, 
and  that  no  valid  reason  has  been  advanced  for  the  reconsideration  of 
the  said  decision  with  a  view  to  any  change  in  the  tenor  thereof;  in 
view  of  which. facts  the  pending  motion  is  overruled,  and  the  papers 
in  the  case  herewith  remanded. 


DEPENDENCE-ACT  JUNE  87,  180O. 

Mary  E.  Huohes  (widow). 

Claimant,  who  owned  real  estate  of  the  value  of  $6,000,  conveyed  the  same  to  her 
children  for  a  consideration  of  $20;  and  it  is  held  that  she  could  not  create  a 
pensionable  status  nor  be  deemed  without  other  means  of  support  than  her 
daily  labor. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  FensionSj 

December  31^  1898.  ^ 

Mrs.  Mary  B.,  widow  of  Gapt.  Daniel  W.  Hughes,  late  A.  D.  C,  U, 
S.  Volunteers,  appealed  December  2, 1898,  from  the  Bureau  action  of 
June  7,  1898,  rejecting  her  widow's  restoration  claim,  certificate  "No. 
287,225,  filed  February  17, 1898,  under  the  act  of  June  27, 1890,  on  the 
ground  that  since  the  approval  by  the  honorable  Assistant  Secretary 
of  the  Interior  on  May  12, 1894,  of  the  action  dropping  pensioner  from 
the  roll  on  the  ground  of  nondependence,  no  evidence  has  been  fur- 
nished which  rebuts  or  tends  to  rebut  the  proofs  that  she  had  other 
means  of  support  than  her  daily  labor. 

Glaiinant  contends  that  the  charge  upon  which  her  name  was  dropped 
from  the  rolls  was  not  proved;  that  the  rejection  of  her  claim  for  restor- 
ation was  contrary  to  the  law  and  the  evidence;  that  she  had  conveyed 
her  property  to  her  children  for  a  nominal  consideration  prior  to  filing 
her  application  for  restoration,  and  that  her  entire  income  since  Decem- 
ber 4,  1893,  had  been  but  $121.03  per  year,  and  this  only  when  her 
house  was  rented. 

Soldier  was  appointed  June  22, 1861,  and  was  honorably  discharged 
May  31,  1866.  He  was  married  to  claimant  November  27, 1872,  and 
died  March  3, 1883. 

Claimant  filed  her  application  for  i)ension  under  the  act  of  June  27, 
1890,  on  July  2, 1890,  and  was  pensioned  under  said  act  as  the  depend- 
ent widow  ot  the  said  soldier  March  11, 1891,  at  $8  per  month. 

In  her  said  application  for  pension  she  testified  ^'that  she  has  no 
other  means  of  support  than  her  daily  labor." 

Irving  0.  Brown  and  William  M".  Sayer  testified  in  an  affidavit  Jan- 
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uary  12,  1891,  that  they  were  well  and  i>er80Dally  acquainted  with 
claimant,  and  knew  that  she  had  no  income  from  any  source  whatever 
except  that  derived  from  her  daily  labor. 

The  Bureau,  relying  upon  the  truth  of  these  affidavits  as  to  dei>end- 
ence,  allowed  her  pension  claim  under  said  act  of  June  27, 1890,  and 
she  appears  to  have  drawn  pension  from  July  2, 1890,  to  March  3,  1894, 
at  $8  per  month  as  the  dependent  widow  of  said  soldier.  After  a  spe- 
cial investigation  of  her  case,  her  name  was  dropped  from  the  roll  by 
the  Bureau  action  of  May  3, 1894,  approved  by  the  Acting  Secretary 
of  the  Interior  M^y  12, 1894. 

In  her  application  for  restoration  she  alleged  that  she  was  even  more 
dependent  ui>on  the  assistance  of  others  than  at  the  time  when  the 
pension  was  issued,  and  in  an  affidavit  executed  May  4, 1898,  she  testi- 
fied that  on  December  4, 1893,  she  owned  a  five-sixths  interest  in  the 
west  half  of  lot  10,  in  John  P.  Tngle's  subdivision  of  lots  in  square  518, 
Washington,  D.  0.,  which  was  improved  by  a-three-story  frame  dweU- 
ing  which  she  occupied,  which  was  encumbered  by  a  deed  of  trust  for 
$2,000  bearing  6  per  cent  interest;  that  at  the  same  date  she  owned  an 
undivided  interest  in  the  west  20  feet  front  by  depth  of  original  lot  No. 
17j  in  square  732,  which  was  unimproved  and  encumbered  by  a  deed  of 
trust  for  $2,493.14  bearing  interest  at  6  per  cent ;  that  besides  the  above- 
mentioned  real  estate  she  owned  personal  property  consisting  of  house- 
hold furniture,  wearing  apparel,  etc.,  not  exceeding  $150  in  value;  that 
on  December  14,  1893,  and  March  1,  1897,  respectively,  the  above- 
mentioned  deeds  of  trust  were  canceled  by  the  iiayment  of  the  amounts 
loaned  thereon;  that  she  was  enabled  to  make  these  payments  by 
reason  of  having  received  a  legacy  from  her  uncle,  who  died  in  June, 
1892;  that  although  this  property  was  valued  at  $7,393.14  in  1893,  at 
present  it  will  not  sell  for  more  than  $4,000;  that  the  only  income  which 
she  had  ever  received  from  any  source  was  $192  per  year  as  rent  from 
house  before  mentioned;  that  in  February,  1898,  she  transferred  both 
pieces  of  property  to  her  two  sons  for  a  nominal  consideration,  and  that 
she  did  this  foi^  the  reason  that  she  found  it  impossible  to  either  sell  or 
improve  the  property  without  great  loss;  that  she  now  owns  nothing 
and  has  no  income  and  is  absolutely  without  means  of  support. 

On  June  21, 1893,  the  special  examiner  reported  that  the  claimant 
owned  an  undivided  one-half  interest  in  a  house  and  lot  Ko.  426  H  street 
NW.,  Washington,  D.  C. ;  that  the  house  was  a  three-story  frame,  and 
lot  18  by  100  feet,  and  worth  from  $3,000  to  $4,000;  that  the  rental 
value  of  the  property  was  $25  per  month,  but  claimant  alleged  that 
she  only  received  $15  per  month,  and  claimed  that  she  only  had  one- 
third  interest.  The  examiner  further  reported  that  claimant  was  a 
legatee  to  the  extent  of  $4,000  under  a  will  probated  in  Washington, 
D.  C,  October  7, 1892. 

On  February  27, 1894,  claimant  testified  before  a  special  examiner 
that  she  owned  a  one-third  interest  in  the  property  where  she  then 
resided,  No.  420  H  street  XW.,  in  this  city;  that  this  was  all  the  real 
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estate  she  owned;  that  It  was  valued  at  about  $4,000;  that  she  owued 
personal  property  to  the  amount  of  about  $60,  which  was  all  the  per- 
sonal property  she  owned;  that  there  was  a  mortgage  of  $2,000  on  the 
house  and  lot  No.  426  H  street  NW.;  that  the  property  was  willed  to 
her  brother  and  herself,  and  her  two  sons  purchased  her  brother's 
interest  for  $1,800;  that  on  reflection  her  interest  must  be  one-half; 
that  she  received  the  $2,000  mortgage  and  the  same  went  to  pay  her 
debts,  and  that  she  had  none  of  that  money  left.  She  further  testified 
that  she  only  got  $12  per  month  income,  which  comes  from  the  rent  of 
two  rooms,  which  was  all  the  income  she  received  from  all  sources,  except 
that  her  boys  helped  her;  that  she  had  all  the  reuts  and  profits  accru- 
ing from  the  property.  She  further  testified  that  her  uncle,  Joseph  A. 
Smith,  died  June,  1862,  and  that  she  was  to  receive  a  part  of  her 
mother's  share  of  his  estate;  that  she  had  no  idea  what  her  share  of 
the  estate  would  be,  but  expected  about  $4,000. 
She  further  testified  as  follows: 

Tefl,  sir;  I  have  received  some  money  from  the  estate  of  Joseph  A.  Smith.  I  have 
received  $3,000,  which  I  have  turned  over  to  Attorney  Enocli  White,  who  is  acting 
for  the  family  (my  brothers  and  myself).  I  invested  $3,000  in  a  lot  of  land,  which 
is  situated  on  B  street  SE.,  Washington,  D.  C.  Yes,  sir;  I  invested  every  cent  of 
the  $3,000  in  that  lot.  I  mortgaged  my  house  some  time  in  May,  1893,  in  order  to 
secure  this  lot.  I  did  this  as  I  thought  the  lot  was  cheap.  I  thought  I  would  get 
my  share  from  the  estate  of  Joseph  A.  Smith  about  this  time,  but  as  I  did  not  I 
took  this  course  to  secure  this  property.  *  «  *  i  think  my  share,  when  the  estate 
is  settled,  will  bring  me  a  balance  of  about  $1,000. 

Question.  How  is  it  that  you  stated  in  the  first  part  of  this  deposition  that  all  the 
real  estate  you  owned  in  the  world  was  a  one-half  interest  in  the  property  where 
you  now  live? 

Answer.  I  did  not  think  about  this  lot  when  you  first  began  to  question  me.  I 
own  no  other  real  estate  in  the  world. 

Three  days  later,  or  on  March  2,  1894,  claimant  further  testified 
before  the  special  examiner  as  follows  : 

Question.  How  much  money  did  you  receive  as  a  legacy  from  the  estate  of  the  late 
Joseph  A.  Smith  f 

Answer.  I  received  $4,000. 

Question.  Didn't  you  state,  when  I  was  hero  on  the  27th  of  Febrnary,  1894,  that 
you  only  received  $3,0001 

A.  Yqs;  I  did.  The  reason  I  made  that  statement  was  because  I  only  received 
$3,000,  while  the  other  $1,000  is  in  the  National  Metropolitan  Bank  awaiting  final  set- 
tlement of  the  estate.  I  felt  really  it  was  not  mine.  I  did  not  receive  the  $4,000  all 
at  once,  but  only  a  part  at  a  time.  I  received  the  $3,000  in  the  fall  of  1893,  and  the 
balance  of  $1,000  a  month  or  two  ago. 

Question.  Did  you  not  pay  about  $4,200  for  the  property  on  Capitol  Hill? 

Answer.  Yes ;  Ipaid  something  over  $4, 000,  but  the  exact  amount  I  can  not  remember. 

Question.  What  did  you  do  with  the  $4,000  legacy  you  received  from  the  estate  of 
Joseph  A.  Smith  ? 

Answer.  I  cleared  up  the  note  of  $3,000  on  the  lot  on  Capitol  Hill,  which  I  now 
own  clear.  The  balance  of  $1,000  is  on  deposit  in  the  National  Metropolitan  Bank  in 
this  city. 

Question.  Did  you  not  use  $2,000  of  said  legacy  to  pay  off  mortgage  on  the  H  street 
property? 


70  DECISIONS  RELATING  TO  PENSIONS. 

Answer.  No,  sir;  I  did  not.    I  still  owe  the  mortgage  of  $2,000  on  said  property. 

Question.  Is  not  said  H  street  property  recorded  in  your  name;  and,  as  a  matter 
of  fact,  is  it  not  entirely  yonr  ownf 

Answer.  Yes;  this  property  is  recorded  in  my  name,  but  my  sons  have  a  $1,200 
interest  in  same  and  there  is  still  a  balance  dne  my  brother,  John  S.  Franklin,  of 
$300. 

Question.  Where  did  you  get  the  money  to  purchase  the  lot  on  Capitol  Hillt 

Answer.  I  first  borrowed  $400  to  seal  the  bargain.  Then  right  after  I  mortgaged 
this  property  on  H  street  NW.  for  $2,000 1  cleared  up  the  $400  that  I  borrowed,  and 
paid  out  of  the  mortgage  considerable  more  money  at  the  time  the  deed  was  passed. 
I  was  so  sick  at  the  time  I  can  not  state  the  amount  my  Ron,  Dr.  Douglas,  paid  on 
the  lot.    He  attended  to  the  business  for  me. 

Question.  Did  you  not  have  a  balance  left  from  said  mortgage f 

Answer.  Yes;  but  it  was  all  paid  out  to  pay  my  debts,  except  $250,  which  is 
deposited  in  the  Second  National  Bank,  on  Seventh  street,  Washington,  D.  C.  This 
I  draw  on  to  pay  taxes,  etc.    It  draws  no  interest. 

Question.  With  what  other  bank  do  you  have  an  accountf 

Answer.  As  I  stated  before,  an  account  with  the  National  Metropolitan  Bank  of 
$1,000.  This  is  all  the  money  I  have  in  the  world  except  $15,  which  is  on  intereet  in  the 
Union  Savings  Bank,  Washington,  D.  C. 

George  H.  B.  White,  cashier  of  National  Metropolitan  Bank,  testified 
before  the  examiner,  February  28, 1894,  that  he  paid  claimant  and  she 
received  a  specific  legacy  of  ^4,000  within  the  past  three  or  four  months; 
that  she  would  receive  more  when  the  estate  is  finally  settled,  but  conld 
not  state  the  amount,  and  that  she  then  had  $1,000' on  deposit  in  said 
bank. 

James  F.  Douglas,  a  son  of  claimant,  aged  33  years,  testified  in  an 
affidavit,  September  16, 1898— 

That  said  claimant  is  absolutely  withont  independent  means  of  sapport,  and  that 
she  is  now  and  for  three  or  four  years  last  past  has  been  dependent  upon  affiant  for 
maintenance  and  support,  having  during  most  of  this  period  been  afflicted  with  a 
severe  form  of  articular  rheumatism,  which  rendered  her  helpless  and  nnable  to 
earn  her  own  livelihood. 

Claimant  filed  with  her  appeal  a  letter  from  the  deputy  recorder  of 
deeds  of  Washington,  D.  C,  stating  that  the  records  of  said  office 
showed  a  deed  from  claimant  of  the  H  street  property  to  William 
Howard  Douglas  and  of  the  Capitol  Hill  property  to  James  F.  Doug- 
las; that  said  deeds  bear  date  February  15, 1898,  and  were  recorded 
on  the  17th  of  February,  1898.  This  letter  fails  to  state  the  considera- 
tion named  in  the  deeds,  but  claimant  states  that  it  was  nominal — $20; 
that  the  reason  for  the  conveyance  was  that  owing  to  business  depres- 
sion she  was  unable  to  sell,  and  in  the  hope  that  her  children  might  be 
benefited  thereby  she  transferred  all  of  her  said  real  estate  to  them 
for  a  nominal  consideration  of  $20;  and  that  having  shown  that  said 
property  owned  by  her,  and  also  having  proved  that  said  property  is 
now  no  longer  in  her  possession,  and  that  she  received  no  return  for  it — 
in  fact,  gave  it  away — it  will  be  readily  perceived  that  the  charge  that 
she  has  ^^  other  means  of  supx>ort  than  her  daily  labor"  is  without 
foundation. 
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The  pensionable  status  of  a  widow  as  prescribed  by  section  3  of  the 
act  of  June  27, 1890,  is,  that  her  husband  shall  have  died  leaving  her 
^'without  other  means  of  support  than  her  daily  labor,"  and  that  she 
shall  have  married  her  said  husband  prior  to  the  passage  of  the  act. 

By  the  phrase  "means  of  support"  is  meant  all  those  resources  such 
as  lands,  goods,  or  other  sources  of  income  from  which  the  wants  of  life 
may  be  supplied,  and  the  act  eliminates  only  the  "daily  labor"  of  the 
widow.  See  cases  of  Eveline  Holtzworth  (7  P.  D.,  48) ;  Ann  F.  Pinckley 
(8  P.  D.,  446). 

As  stated  in  the  Pinckley  case,  if  the  widow  has  resources  firom  any 
other  source  than  her  daily  labor  from  which  the  wants  of  life  may  be 
supplied  she  is  not  dependent  within  the  meaning  of  this  statute,  regard- 
less of  whether  any  income  is  or  is  not  derived  from  unproductive 
property;  that  it  was  evidently  not  the  intention  of  the  law  to  pension 
those  vlio  owned  property  which  could  be  made  to  afford  a  support,  in 
order  that  the  property  might  be  preserved  intact  during  the  life  of  the 
claimant  and  pass  undiminished  to  her  heirs  or  devisees;  that  such  a 
rule  would  enable  widows,  who  by  investing  their  money  or  converting 
their  productive  property  into  wild  or  unproductive  lands,  stocks,  or 
noninterest  or  nondividend-paying  investments,  could  thus  deprive 
themselves  of  any  income,  regardless  of  the  amount  or  value  of  their 
"means  of  support." 

In  the  case  under  consideration  the  evidence  clearly  shows  that 
claimant  was  not  left  without  other  means  of  support  than  her  daily 
labor.  She  was  left  at  the  death  of  soldier  with  means  of  sufficient 
value  to  enable  her  to  borrow  $2,000  on  the  security  of  her  interest  in 
her  house  and  lot  on  H  street,  and  $400  on  her  note,  with  which  to  pur- 
chase additional  real  estate.  Her  real  and  personal  estate  in  1893  is 
shown  to  exceed  $6,000,  and  it  is  not  within  her  power  to  create  a  pen- 
sionable status  by  voluntarily  conveying  her  property  to  others  for  a 
mere  nominal  consideration,  thus  seeking  to  deprive  herself  of  the  very 
means  of  support  which  she  possessed  at  the  date  of  the  death  of  her 
husband  for  the  purpose  of  bringing  herself  within  the  letter  of  the  act 
of  June  27, 1890. 

She  can  no  more  create  a  pension  against  the  Government  by  such  a 
transfer  of  her  property  than  she  could  defeat  the  right  of  a  judgment 
creditor  by  a  like  or  similar  disposition  of  her  property  liable  to  execu- 
tion. Such  conveyances  stand  upon  the  same  footing  as  voluntary 
conveyances  for  the  purpose  of  defrauding  creditors  so  far  as  the  Gov- 
ernment is  concerned,  and  the  grantor  will  not  be  permitted  to  profit  at 
the  expense  of  the  Goverfiment  by  the  transaction. 

In  this  case  the  voluntary  conveyance  of  all  her  real  estate  was  made 
February  15, 1898.  On  the  next  day  slieexecuted  her  application  for 
restoration  to  the  rolls,  which  was  filed  February  17, 1898,  the  same  day 
that  her  deeds  were  presented  for  record. 

I  am  clearly  of  the  opinion  that  claimant  is  not  without  other  means 
of  support  than  her  daily  labor,  within  the  meaning  of  the  act  of  June 
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27, 1890,  nor  can  she  acquire  a  pensionable  status  by  voluntarily  depriv- 
ing herself  of  her  means  of  support,  and  the  action  appealed  from  is 
affirmed. 
The  papers  in  the  case  are  herewith  returned. 


DISLOYALTY-ACT  JITNIC  «7,  1800— ALIENS. 

Henby  Magkbill,  alias  Magkey. 

Aliens  who  aided  and  abetted  the  late  rebellion  against  the  authority  of  the  United 
States  are  not  entitled  to  pension  under  the  act  of  June  27,  1890.  Their  title  is 
barred  by  the  proYision  of  section  4716,  Bevised  Statntes. 

Assistant  Secretary  Webster  Davis  to  the  Commissianer  of  Pensions^ 

December  31j  1898. 

On  December  4, 1897,  an  appeal  was  entered  from  the  action  of  the 
Bureau  in  the  claim  for  pension  under  the  act  of  June  27, 1890,  of  Henry 
Mackrill,  landsman,  United  States  ship  Sabine^  United  States  Kavy. 

The  appellant,  July  24, 1890,  filed  a  claim  for  pension  under  the  act  of 
June  27, 1890;  it  was  allowed,  and  pension  was  paid  him  at  $12  per 
month  from  date  of  filing  declaration  to  September  23, 1895|  when  his 
name  was  dropped  from  the  rolls. 

His  name  was  dropped  from  the  rolls  upon  the  ground  that  he  aided 
and  abetted  the  late  rebellion  against  the  authority  of  the  United 
States. 

The  claimant  served  in  Company  D,  Ninth  Mississippi  Infantry,  Con- 
federate army,  from  April  11, 1862,  to  November  25, 1803,  when  he  was 
captured  by  the  Federal  forces.  He  enlisted  in  the  United  States  Navy 
on  January  23, 1864.  There  is  no  contention  as  to  his  service  in  the 
Confederate  army,  and  according  to  his  own  statement  said  service  was 
voluntary. 

Section  4716,  Bevised  Statutes,  provides  that — 

No  money  on  account  of  pension  shall  be  paid  to  any  person  or  to  the  widow, 
children,  or  heirs  of  any  deceased  person  who  in  any  manner  voluntarily  engaged 
Id,  or  aided  or  abetted,  the  late  rebellion  against  the  authority  of  the  United  States. 

The  claimant  was  notified  that  his  name  was  dropped  from  the  rolls 
upon  the  ground  of  <'  disloyalty,"  and  considerable  stress  is  laid  upon 
the  fact  that  he  was  a  British  subject  at  the  time  he  was  serving  in  the 
Confederate  army.  It  is  manifest,  however,  that  under  the  statute 
cited  it  is  immaterial  whether  or  not  he  was  a  citizen  of  the  United 
States  while  he  was  engaged  in  aiding  and  abetting  the  late  rebellion 
against  its  authority.  The  act  includes  in  express  terms  all  persons  who 
were  so  engaged,  regardless  of  their  citizenship,  and,  therefore,  this 
appellant. 

It  is  further  contended  that  section  4716,  Eevised  Statutes,  does  not 
operate  to  bar  this  appellant  from  receipt  of  pension  under  the  pro- 
vision of  the  act  of  June  27, 1890,    The  question  involved  was  recently 
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decided  and  discnsaed  at  considerable  length  in  tbe  case  of  George  W. 
Gilbert  (9  P.  D.,  279).  It  was  there  held,  in  substance  and  effect,  that 
a  i)erson  who  voluntarily  aided  and  abetted  the  late  rebellion  against 
the  authority  of  the  United  States  is  not  entitled  to  pension  under  the 
act  of  June  27, 1890,  his  title  being  barred  by  the  provisions  of  section 
4716,  [Revised  Statutes. 

From  a  review  of  the  proceedings  no  error  is  found.  The  action  of 
the  Bureau  in  dropping  the  appellant's  name  from  the  rolls  under  the 
act  of  June  27, 1890,  upon  the  ground  assigned,  was  proper. 


PRACTICE— COMMENCEMENT-ACT  MAHCH  «,  1896. 

Preston  M.  Kohn. 

"  Whenever  a  claim  for  pension  under  the  act  of  Jane  27, 1890,  has  been,  or  shall 
hereafter  be,  rejected,  suspended,  or  dismissed,  and  a  new  application  shall  have 
been,  or  shall  hereafter  be,  allowed  in  such  claim,  such  pension  shall  date  from 
the  time  of  filing  the  first  application,  provided  the  evidence  in  the  case  shall 
show  a  pensionable  disability  to  have  existed,  or  to  exist,  at  the  time  of  filing 
such  first  application,"  whether  claimant  has  invoked  the  aid  of  the  act  of 
March  6,  1896,  or  not. 

AsHsiant  Secretary  Webster  Davis  to  the  Oommissioner  of  Pensioris^ 

December  31j  1898. 

I  have  the  honor  to  acknowledge  receipt  of  your  communication  of 
the  20th  instant,  returning  the  papers  in  the  appealed  claim,  certificate 
No.  954126,  of  Preston  M.  Eohn,  late  of  Company  F,  Forty-seventh 
PeDDsylvania  Infantry,  together  with  my  decision  of  the  13th  instant, 
in  said  claim,  in  which  I  hold  that  no  formal  application  for  the  benefit 
of  the  act  of  March  6, 1896,  is  necessary  in  claims  adjudicated  subse- 
quent to  the  passage  of  that  act,  and  requesting  to  be  advised  whether 
it  is  the  intention  by  this  decision  to  abrogate  the  practice  laid  down 
on  page  97  of  the  "  new  practice,"  approved  by  the  honorable  Secretary 
of  the  Interior  April  9, 1898,  which  reads  as  follows : 

Skc.  12.  Where  a  claim,  nnder  the  act  of  June  27, 1890,  has  been  rejected  on  the 
ground  of  no  ratable  disability,  and  the  claimant  files  a  new  declaration,  alleging 
the  same  disabilities  set  forth  in  his  prior  application,  or  additional  disabilities  not 
heretofore  alleged,  a  new  medical  examination  may  be  ordered.  If  a  ratable  dis- 
ability is  found  on  snoh  examination,  the  claim  should  be  adjudicated  under  such 
new  declaration  in  the  same  manner  and  under  the  same  rules  as  if  no  previous 
application  had  been  filed.  If,  however,  the  claimant  sets  forth  in  such  new  appli- 
cation that  an  injustice  was  done  him  in  rejecting  his  claim  under  the  prior  appli- 
cation, and  fnmishes  competent  evidence  to  show  that  fact,  tbe  adjudication  of  the 
claim  will  be  governed  by  the  provisions  of  the  act  of  March  6,  1896. 

I  have  given  this  subject  careful  reconsideration  and  am  constrained 
Jtojjji^re  to  my  decision.  I  do  not  see  that  this  decision  necessarily 
conflicts  with  the  rule  of  practice  referred  to.  The  rule,  as  stated,  is 
incomplete  and  limited  in  its  scope.    It  applies  strictly  only  to  cases 
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where  the  medical  examination  under  the  second  claim  shows  a  pen- 
sionable degree  of  disability,  and  has  no  application  to  those  cases 
wherein  the  claimant  died  after  filing  snch  second  claim  and  before 
medical  examination  thereunder;  or  to  cases  wherein  the  medical 
examination  made  fails  to  show  a  pensionable  degree  of  disability, 
bat  the  ex  parte  evidence  filed  in  the  casb  does  show  snch  degree  of 
disability  existing;  or  to  cases  where  the  medical  examination  made 
shows  a  pensionable  degree  of  disability  then  existing,  and  the  ex 
parte  evidence  filed  shows  such  degree  of  disability  existed  contin- 
uoasly  from  the  date  of  filing  of  a  former  claim. 

The  rale  as  stated  in  the  ^Miew  practice"  does  not  seem  to  cover  the 
equities,  nor  even  the  legal  rights,  of  these  last  three  cases.  Whore  a 
claimant  files  no  evidence,  under  a  subsequent  claim,  tending  to  show 
the  existence  of  a  pensionable  degree  of  disability  under  the  act  of 
June  27, 1890,  from  the  date  of  filing  of  a  prior  claim,  but  confines  his 
proof  to  the  subsequent  claim  alone,  the  adjudication  of  the  subse- 
quent claim  may  properly  be  confined  likewise  to  that  claim,  and  the 
claim  treated  ^^as  if  no  previous  application  had  been  filed,"  as  the  rule 
cited  by  you  states. 

But  where  such  claimant  files,  under  his  subsequent  claim,  evidence 
which  tends  to  establish  a  pensionable  condition,  under  said  act  of 
June  27, 1890,  from  the  date  of  filing  of  a  prior  claim,  the  intent  of  the 
act  of  March  6, 1896,  certainly  and  clearly  is  that  such  evidence  should 
be  considered  in  connection  with  all  the  other  evidence  in  the  case 
under  both  the  prior  and  the  pending  claims,  and  if  a  pensionable 
degree  of  disability  under  the  act  of  June  27, 1890,  is  thus  established 
as  having  existed  from  the  date  of  filing  of  the  prior  claim,  that  pension 
should  be  allowed  accordingly  from  the  date  of  filing  the  first  applica- 
tion, <<  anything  in  any  law  or  ruling  of  the  Department  to  the  contrary 
notwithstanding,"  as  the  act  of  March  6, 1896,  expressly  states,  and  as 
my  decision  states,  <<  notwithstanding  any  failure  to  distinctly  claim 
allowance  from  sach  date." 

To  require,  in  such  case,  that  the  claimant  shall,  after  having 
proven  a  pensionable  condition  to  have  existed  from  the  date  of  filing 
of  the  first  claim,  file  an  application  specially  asking  the  benefit  of  the 
act  of  March  6, 1896,  would  subserve  no  good  purpose  whatever. 

The  declaration  under  the  act  of  June  27,  1890,  has  already,  in  such 
case,  made  the  necessary  allegations  as  to  the  character  of  the  pen- 
sionable disabilities  under  that  act,  and  the  evidence  adduced  by  the 
claimant,  and  by  medical  examinations,  has  shown  that  such  disabilities 
existed  1 1  the  time  the  first  claim  was  filed,  and  in  a  ratable  degree  at 
that  time.  The  equities  in  such  a  case  are  certainly  in  favor  of  allow- 
ance of  the  pension  from  that  date  accordingly,  for  all  the  essentials  of 
allegation  and  proof  exist;  and  the  act  of  March  6, 1896,  expressly 
requires  that  the  pension  allowed  in  such  case  shall  be  from  that  time. 

I  can  not  but  reaffirm,  with  emphasis,  that  the  act  of  March  6, 1896, 
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establishes  a  rale  of  practice,  merely,  under  the  act  of  June  27, 1890, 
and  was  evidently  intended  to  give  to  claimants  under  the  latter  act 
its  full  benefits,  without  regard  to  technicalities  in  practice;  that  it 
does  not,  in  terms,  make  its  operation  dependent  upon  filing  any  appli- 
cation si)6cially  asking  that  it  be  given  effect,  but,  on  the  contrary,  is 
in  terms  mandatory  upon  the  Department,  directing  and  requiring 
that  pension  ^^  shall  date  from  the  time  of  filing  the  first  application," 
on  proof  of  existence  at  that  date  of  a  pensionable  degree  of  disability 
under  the  act  of  June  27, 1890,  "anything  in  any  law  or  ruling  of  the 
Department  to  the  contrary  notwithstanding." 

Neither  the  Commissioner  of  Pensions  nor  the  Secretary  of  the  Inte- 
rior may  limit  the  rule  thus  established  by  direct  act  of  Congress.  The 
Department  is  expressly  precluded  by  the  terms  of  the  act  from  inter- 
fering in  any  way  with  its  operation  as  a  remedial  statute,  manifestly 
designed  to  carry  out,  for  the  claimant's  benefit,  the  liberal  prpvisions 
of  the  act  of  June  27, 1890.  It  enjoins  the  Department,  mandatorily, 
to  allow  pension  solely  upon  the  proof  and  allegations  made  under  the 
act  of  June  27, 1890}  and  such  mandate  may  not  be  disobeyed  or  ren- 
dered ineffective  by  departmental  regulations. 

I  am,  therefore,  of  the  opinion  that  any  practice  of  your  Bureau 
which  conflicts  with  the  operation  of  the  act  of  March  G,  1896,  as  above 
construed,  is  erroneous,  and  should  be  abandoned  as  unwarranted  and 
contrary  to  law. 


MARRIAGES  OF  SliAVES-LEGITIMACY-vSECTION  4705. 

Minors  op  William  Toller. 

Only  the  minor  children  of  a  colored  soldier  by  the  womau  with  whom  he  lived  in 
the  relation  of  hasband  and  wife  np  to  the  date  of  his  enlistment,  or  to  the  date 
of  his  death  if  he  died  subsequent  to  his  service,  are  entitled  to  a  minors 
pension  under  section  4705,  Revised  Statutes. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  9,  1899. 

The  minors  of  William  Toller,  deceased,  late  private.  Company  P, 
Fifth  Unite4  States  Volunteer  Cavalry,  by  their  attorneys,  filed  a 
motion  for  reconsideration  of  departmental  decision  of  December  22, 
1893  (7  P.  D.,  545),  affirming  the  Bureau  action  June  21, 1888,  rejecting 
their  minors'  claim  No.  505829  (widow's  certificate  No.  233480),  filed 
September  27, 1877,  on  the  ground  that  they  were  not  the  legitimate 
children  of  the  soldier,  he  having  subsequent  to  the  date  of  their  birth 
and  prior  to  enlistment,  when  both  he  and  claimants'  mother  were 
slaves,  married  Ellen  Toller,  who  was  also  a  slave,  by  a  ceremony 
deemed  by  them  obligatory,  were  recognized  as  man  and  wife,  and  lived 
together  as  such  to  the  date  of  enlistment,  under  the  provisions  of  sec- 
tion 4705,  Bevised  Statutes;  that  Ellen  Toller,  who  was  pensioned 
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ander  certificate  No.  159260  and  died  May  1, 1888,  most  be  reoognized 
as  having  been  the  legal  widow  of  the  soldier. 
It  is  contended  on  behalf  of  claimants  that — 

The  quention  in  this  case  is  whether  children  of  a  colored  soldier  by  a  woman  who 
was  not  living  with  him  as  his  wife  at  the  date  of  his  enlistment  or  death,  bnt  who 
was  joined  in  marriage  to  him  by  a  ceremony  deemed  by  them  obligatory,  are  entitled 
to  pension  as  his  minor  children. 

The  decisions  npon  this  question  have  not  been  uniform.  The  first  decision  was 
that  such  children  are  legitimate,  and  entitled  to  pension  (minors  of  Samuel  States- 
man, 2  P.  D.  (o.  B.),  345).  This  was  reversed  by  Assistant  Secretary  Hawkins  in  the 
case  of  the  children  of  Peter  Williams  (2  P.  D.,  3S3).  This  decision  was  in  tarn 
reversed,  and  the  old  ruling  affirmed,  by  Assistant  Secretary  Bussey  in  the  case  of 
the  children  of  Joseph  Grain  (4  P.  D.,  358) ;  reaffirmed  in  the  cases  of  Emily  Latham 
(5  P.  D.,  170)  and  John  Pendleton  (ibid.,  217).  The  decision  of  December  22,  1898, 
in  the  case  at  bar,  overruled  the  latter  cases,  and  held  that  the  children  were  not 
entitled. 

There  is  little  to  be  said  on  the  question  that  has  not  heretofore  been  said. 
The  decision  in  the  case  of  Grain  (above)  was  exhaustive,  and  your  attention  is 
respectfully  invited  thereto.  The  joint  resolution  of  March  3,  1885,  now  embodied 
in  section  2037,  Revised  Statutes,  seems  to  have  been  wholly  overlooked  in  the  dis- 
cussion of  this  questi<m.  Presumably  it  was  intended  to  fix  widowhood  and  legiti- 
macy of  colored  persons  in  all  matters  in  which  the  United  States  was  conoemod 
growing  out  of  the  military  service  of  colored  soldiers.    It  recites: 

**  Sec.  2037.  In  determining  who  is  the  wife  or  child  of  any  colored  soldier,  within 
the  meaning  of  this  title,  evidence  that  the  soldier  and  the  woman  claimed  to  be  his 
wife  cohabited  or  associated  as  husband  and  wife,  and  so  continued  to  cohabit  or 
associate  at  the  time  of  enlistment,  or  evidence  that  a  form  of  marriage,  whether 
such  marriage  was  authorized  by  law  or  not,  was  entered  into  by  them,  and  that  the 
parties  thereafter  lived  together  as  husband  and  wife,  and  so  continued  to  live 
together  at  the  time  of  the  enlistment,  shall  be  deemed  sufficient  proof  of  marriag^e; 
and  the  children  bom  of  any  such  marriage  shall  be  taken  to  be  the  children 
embraced  within  the  provisions  of  this  title,  whether  such  marriage  was  or  was  not 
dissolved  at  the  time  of  the  enlistment." 

This  statute  concerns  the  same  persons  as  section  4705  relates  to,  and  is  almost 
identical  in  terms,  except  that  it  expressly  embraces  children  of  a  mamage  which 
may  have  been  dissolved  at  the  time  of  the  enlistment.  Inasmuch  as  the  same  con- 
struction of  section  4705  would  not  violate  its  terms,  and  would  admit  to  ])ension 
children  of  former  marriages  of  colored  soldiers  in  the  same  manner  as  children 
of  former  marriages  of  white  soldiers,  thereby  creating  and  sustaining  an  equality 
under  the  laws,  and  as  prior  to  1889  (Williams  decision)  it  was  so  construed,  we 
believe  it  would  be  proper  aud  consistent  to  overrule  the  decision  of  December  22, 
1893,  herein,  aud  admit  this  claim. 

Soldier  enlisted  September  16,  1864,  and  died  in  service  April  5. 
1865.  The  additional  facts  in  the  case  are  stated  in  the  published 
decision  (7  P.  D.,  545). 

Section  2037,  Kevised  Statutes,  which  was  originally  joint  resolution 
No.  29,  affirmed  March  3, 1865  (13  Stat.  L.,  571),  was  repealed  by  impli- 
cation, so  far  as  it  applied  to  pension  claims,  by  section  4705,  Revised 
Statutes  (sec.  11  of  the  act  of  March  3, 1873, 17  Stat  L.,  670). 

Bnt  even  assuming  that  said  section  2037  is  still  in  force  as  a  rule  in 
pension  cases,  it  does  not  appear  how  said  section  can  affect  the  present 
construction  of  section  4705,  Revised  Statutes,  as  construed  (7  P.  D., 
545),  as  the  phraseology  of  section  2037  is  even  more  expressive  than 
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that  of  section  4705  in  determining  the  marital  status  at  the  time  of 
enlistment,  that  phrase  being  repeated  as  applicable  to  the  case  where 
the  evidence  of  marriage  consisted  of  a  form  of  marriage,  as  well  as 
where  the  only  evidence  of  marriage  consisted  of  cohabitation  and 
repute  only.  In  each  case  the  marital  cohabitation,  in  order  to  establish 
a  valid  marriage  as  a  basis  for  any  claim  against  the  Government  grow- 
ing out  of  the  soldier's  service,  must  have  continued  and  existed  ^^at 
the  time  of  the  enlistment." 

Section  4705  substantially  reenacted,  the  provisions  of  section  2037, 
aud  the  phrase  <<and  lived  together  as  such  up.  to  the  date  of  enlist- 
ment," in  section  4705,  applies  equally  to  those  ^'parties  that  were 
joined  in  marriage  by  some  ceremony  deemed  by  them  to  be  obliga- 
tory" and  to  those  parties  who  were  not  joined  by  any  ceremony, 
but  who — 

habitually  recognized  each  other  as  man  and  wife,  and  were  bo  recognized  by  their 
neighbors,  and  lived  together  as  such. 

In  both  cases  the  time  that  the  marital  relation  subsisted  must  be 
shown  to  have  continued  up  to  the  date  of  enlistment,  when  such  sol- 
dier died  in  the  service,  or  if  otherwise,  to  date  of  death — that  is,  death 
of  the  soldier  after  his  discharge  from  the  service. 

It  is  the  children  of  such  marriages  only  that  are  held  to  be  lawful 
children  of  such  soldiers,  for  pensionable  purposes,  under  said  section 
4705,  and  when  the  Bureau  held  that  the  claimants  in  this  case  were 
not  the  legitimate  children  of  the  soldier,  it  only  passed  upon  the  ques- 
tion of  legitimacy  so  far  as  it  involved  their  legal  right  to  a  pension  as 
the  children  of  the  soldier. 

In  the  case  of  the  minors  of  Samuel  Statesman  (2  P.  D.,  o.  s.,  345), 
dted  by  claimant,  Secretary  Delano  held,  February  17, 1875,  that  where 
the  wife  of  a  colored  soldier  died  before  his  enlistment  his  children  were 
entitled  to  a  minor's  pension  under  section  4705.  In  order  to  reach  this 
condasion  it  would  be  necessary  to  hold  that  the  phrase  ^Ho  date  of 
death,"  in  said  section  4705,  referred  to  or  included  the  death  of  the 
wife;  but  a  mere  reading  of  the  context  shows  that  the  soldier  only  is 
meant,  the  language  being^^ 

and  lived  together  as  such  up  to  date  of  enlistment,  when  said  soldier  died  in  the 
■ervicey  or  if  otherwise  to  date  of  death. 

Death  of  whomf  Clearly  *the  death  of  the  soldier,  and  no  one  else.  In 
the  Statesman  Gase  and  the  case  of  Joseph  Grain  it  was  held  that  the 
widow  who  would  be  entitled  to  a  pension  under  section  4705  must  be 
the  one  who  continued  to  live  with  soldier  as  his  wife  to  the  date  of  his 
enlistment,  or  death,  if  he  died  after  service.  It  is  the  children  only 
of  such  a  marriage  that  are  held  to^be  his  lawful  children  under  said 
section.  How,  then,  the  conclusion  can  be  reached  that  the  minor 
children  of  a  marriage  that  can  not  be  proved  to  be  a  legal  marriage 
UDder  said  section  4705,can  be  entitled  to  a  minor's  pension  under  said 
section  does  not  clearly  appear.  Gertainly  the  voluminous  discussion 
contained  in  the  Grain  Gase  affords  no  light  on  the  subject. 
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It  is  only  '<  the  children  born  of  any  marriage  so  proved  "  who  are 
declared  to  be  the  lawful  children  of  the  soldier;  and  the  marriage 
which  is  required  to  be  so  proved  is  the  marriage  that  resulted  in 
uninterrupted  marital  cohabitation  to  the  date  of  the  soldier's  enlist- 
ment in  case  he  died  in  the  service,  or  continued  up  to  the  date  of  his 
death,  where  he  did  not  die  until  after  the  termination  of  his  military 
service. 

I  am  of  the  opinion  that  the  decisions  in  the  cases  of  minors  of 
Samuel  Statesman  (2  P.  D.,  o.  s.,  345),  Joseph  Grain  (4  P.  D.,  358), 
Emily  Latham  (5  P.  D.,  170),  and  John  Pendleton  (ibid,  217),  were 
based  upon  an  erroneous  and  unauthorized  construction  of  the  law,  and 
that  the  law  was  correctly  construed  in  the  cases  of  Peter  Williams 
(2  P.  D.,  383),  and  case  under  present  consideration  (7  P.  D.,  545). 

It  is  only  the  minor  child  or  children  of  a  colored  soldier  by  the 
woman  with  whom  he  lived  in  the  relation  of  husband  and  wife  up  to 
the  date  of  his  enlistment,  or  to  the  date  of  his  death  if  he  died  subse- 
quent to  his  service,  who  are  entitled  to  a  minor's  pension  under  section 
4705  Kevised  Statutes. 

The  motion  for  reconsideration  is  accordingly  overruled,  and  the 
former  departmental  decision  of  December  22, 1893,  is  reaffirmed. 


PRACTICE  I>ECLuA.IlATION. 

Eliza  R.  Mong  (mother). 

It  is  held  that  the  Bureau  erred  in  treating  a  declaration  which  did  not  specify  nnder 
what  law  it  was  filed  as  a  declaration  under  the  general  law  without  explaining 
to  the  claimant  the  benefit  of  applying  under  the  act  of  June  27, 1890,  and  giving 
her  an  opportunity  to  intelligently  amend  her  declaration. 

Assistant   Secretary    Webster  Davis  to  the  Commissioner  of  PensionSj 

January  14,  1899. 

I  have  considered  tbe  appeal  filed  September  6, 1898,  from  the  action 
of  yonr  Bareau  adverse  to  the  claim  of  Eliza  E.  Mong,  who  seeks 
pension  as  dependent  mother  of  Martin  L.  Mong,  deceased,  formerly  a 
sailor  in  the  United  States  N^avy.  The  case  has  been  made  special  on 
account  of  claimant's  advanced  age  and  physical  condition. 

It  appears  that  Martin  L.  Mong  enlisted  as  a  'bandsman"  on  the  3d 
of  May,  1879,  and  died  in  the  service  of  disease  contracted  in  the  line 
of  duty  on  September  8, 1879,  leaving  no  widow  or  child.  His  mother 
filed  a  declaration  on  July  13, 1897,  which,  she  stated,  was  for  the  pur- 
pose of  obtaining  "the  pension  provided  by  acts  of  Congress  granting 
pensions  to  dependent  relatives."  Said  declaration  was  treated  by 
your  Bureau  as  an  application  for  pension  under  the  provisions  of 
section  4707  of  the  Eevised  Statutes,  and  was  rejected  in  August.  1898, 
after  a  special  examination,  on  the  ground  that  she  was  not  shown  to 
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have  been  dependent  upon  tke  sailor  for  support  at  the  time  of  his 
death.    From  that  action  the  appeal  is  taken,  the  contention  being  that — 

It  has  been  shown  by  the  tostimony  of  diBinterested  persoDB  that  for  two  years  or 
more  prior  to  the  death  of  her  son  (the  saUor)  he  contribnted  to  claimant's  support, 
and  that  snch  contribution  to  her  support  was  needed  and  nsed  by  her  at  that  time. 

After  carefal  consideration  of  the  evidence,  I  am  satisfied  that  the 
claimant  was  not  dependent  upon  the  sailor  for  support  at  the  time  of 
the  tatter's  death.  Her  husband  was  then  only  about  60  years  old,  and 
in  good  physical  condition  for  a  man  of  his  age.  He  owned  about  10 
acres  of  laud,  with  a  dwelling  house  thereon,  and  a-tanyard,  the  value 
of  the  whole  (including  the  stock  in  the  tanyard)  being  in  the  neigh- 
borhood of  $3,000.  His  business  was  apparently  prosperous,  and  it  is 
evident,  from  all  the  testimony,  that  in  1879,  and  for  some  years  there* 
after,  he  was  able  to  and  did  give  the  claimant  a  comfortable  support. 
Assuming  that  the  claim  was  one  under  the  conditions  and  limitations 
of  section  4707  of  the  Revised  Statutes,  the  action  of  your  Bureau  was 
proi)er,  and  must  be  affirmed.  I  am  of  the  opinion,  however,  that  your 
Bureau  erred  in  treating  the  claim  as  one  under  section  4707,  Bevised 
Statutes. 

The  declaration  was  ambiguous.  It  stated  that  its  purpose  was  ''  to 
obtain  the  pension  provided  by  acts  of  Congress  granting  pensions  to 
dependent  relatives."  No  particular  acts  were  specified.  It  would,  it 
seems  to  me,  have  been  reasonable  to  hold  that  the  intent  was  to  claim 
the  benefit  of  all  the  laws  then  in  force  granting  pensions  to  dependent 
relatives,  including  the  first  section  of  the  act  of  June  27, 1890. 

To  this  it  may  be  objected  that  the  claimant  stated  in  her  deposition 
before  your  special  examiner,  in  August,  1898,  that  she  was  claiming 
pension  under  the  *^  general  law."  But  it  is  a  general  rule  that  a 
declaration  can  not  be  explained,  qualified,  or  amended  by  a  statement 
before  a  sx>ecial  examiner.  The  si>ecial  examiner  in  this  case  was  not 
directed  to  inquire  under  what  law  the  claim  was  made.  He  was  not 
required  to,  and  probably  did  not,  report  the  exact  language  of  the 
appellant  in  describing  her  claim.  It  may  be  doubted  whether  she 
used  the  words  "  general  law  "  or,  if  she  did,  whether  she  intended  to 
use  tbem  in  the  sense  in  which  they  are  used  in  the  Pension  Bureau, 
i  e.,  as  distinguishing  the  other  general  statutes  relating  to  pensions 
from  the  act  of  June  27, 1890. 

The  advantage  to  the  dependent  mother  or  father  of  an  enlisted  man, 
in  claiming  under  the  act  of  June  27, 1890,  rather  than  under  the  old 
law,  is  so  manifest  that  it  is  hardly  conceivable  that  one  would  apply 
ander  the  latter  if  fully  acquainted  with  the  provisions  of  both  laws. 
There  is  every  reason,  it  seems  to  me,  why  the  declaration  in  such  a 
case  should  be  held  to  be  one  under  the  act  of  June  27, 1890,  wherever 
it  can  be  done  consistently  with  the  language  employed.  At  any  rate, 
the  propriety  of  making  the  claimant  fully  acquainted  with  her  rights, 
before  putting  her  to  the  unnecessary  ex]|>ense  and  delay  incident  to  the 
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prosecution  of  the  claim  uuder  the  old  law  will  hardly  be  questioned. 
Anything  in  the  nature  of  "  snap  judgment"  on  the  part  of  the  Gov- 
ernment in  dealing  with  its  defenders  and  their  dependents  is  to  be 
carefully  avoided. 

In  the  instructions  relative  to  declarations  under  the  act  of  June  27^ 
1890,  promulgated  July  28, 1897,  it  was  provided  that  if  a  declaration 
should  fail  to  show  upon  its  face,  with  certainty,  that  it  was  intended 
as  a  claim  for  the  benefits  of  the  act  of  June  27, 1890,  the  claimant  may 
make  it  certain  by  means  of  a  supplemental  affidavit  which  shall  be 
read  in  connection  with  and  as  a  part  of  the  original  application. 

This  rule  was  made  with  particular  reference  to  claims  under  the 
second  section  of  the  act  of  June  27, 1890,  but  there  is  no  reason  why 
it  should  not  apply  to  claims  under  the  other  sections. 

The  rules  governing  the  practice  of  your  Bureau  permit  a  person  who 
has  filed  a  claim  as  dependent  parent  which  is  plainly  and  unequivo- 
cally a  claim  under  the  old  law  to  have  it  treated  as  a  claim  under  the 
act  of  June  27, 1890,  by  simply  filing  a  request  in  writing  for  that  pur- 
pose before  final  action  is  taken.  (Treatise  on  the  Practice  of  the 
Pension  Bureau,  p.  117,  par.  2.)  The  claimant  filed  such  a  request  on 
October  27, 1898,  but  no  attention  was  paid  to  it,  as  final  action  on  the 
claim  had  already  been  taken. 

It  may  be  questioned  whether  it  would  not  be  better  to  treat  every 
application  filed  by  a  dependent  parent  of  an  enlisted  man  (not  a  com- 
missioned officer)  since  the  passage  of  the  act  of  June  27, 1890,  as  an 
application  under  said  act,  as  the  rate  and  date  of  commencement  of 
the  pension  would  be  the  same  as  under  the  .old  law  and  the  trouble  and 
expense  of  proving  the  claim  much  less.  But  without  going  to  that 
extent  I  am  of  the  opinion  that  every  such  claimant  who  files  an  applica- 
tion which  is  either  plainly  or  inferentially  an  application  under  the  old 
law  should,  before  he  or  she  is  required  to  furnish  evidence,  have  the 
benefits  and  requirements  of  both  laws  fully  explained  and  be  given  an 
opportunity  to  state  under  which  law  he  will  proceed.  A  circular  for 
this  purpose  can  readily  be  prepared.  As  no  such  information  or 
opportunity  was  given  to  the  claimant  in  this  case,  the  rejection  of  the 
claim  is  set  aside  and  the  claim  remanded  for  readjudication. 


EVIDENCE-RECORD-ADMISSIOXS-ESTOPPEIS. 

Edmund  R.  Newhard. 

The  record,  based  on  claimant's  own  statement  in  writing,  shows  that  the  disability 
alleged,  disease  of  heart,  existed  prior  to  his  enlistment;  claimant  can  not  con- 
tradict this  record,  even  though  his  statement  be  false;  case  of  John  U.  Rohl 
(8P.  D.,351). 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

January  16, 1899. 

The  appellant  and  claimant  in  this  case,  Edmund  B.  Newhard,  late 
captain  Company  K,  Fifty-fourth  Eegiment  Pennsylvania  Yolanteer 
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Infantry,  certificate  No.  510008  (under  the  act  of  June  27,  1890),  filed 
his  declaration  under  the  general  law  February  15, 1879,  alleging  that 
within  said  service  and  line  of  duty  at  Eichmond,  Va.,  while  a  prisoner 
of  war,  he  became  debilitated,  resulting  in  disease  of  heart. 

The  claim  was  rejected  by  action  of  the  Bureau  February  14, 1880, 
on  the  ground  that  alleged  disease  of  heart  existed  before  entering  the 
service. 

Claimant  was  pensioned  under  the  act  of  June  27, 1890,  at  $12  per 
month,  from  July  3,  1890  for  disease  of  heart,  curvature  of  spine, 
deformity  of  chest,  vertigo,  malnutrition,  and  general  debility. 

The  claim  under  general  law  was  reopened  for  special  examination 
October  12,  1897,  and  after  special  examination  was  again  rejected  by 
action  of  the  Bureau  May  14, 1898,  on  the  ground  that  the  alleged  dis- 
ease of  heart  existed  prior  to  enlistment,  as  shown  by  the  record  of  the 
War  Department,  and  claimant  is  unable  after  special  examination  to 
famish  satisfactory  evidence  to  overcome  the  adverse  record. 

Claimant  appealed  from  said  last  action  October  27, 1898,  his  conten- 
tion being  that  said  action  was  error;  that  the  evidence  filed  and  taken* 
by  special  examination-shows  that  he  was  sound  at  enlistment;  that 
his  statement  as  to  prior  disability  at  the  time  of  his  resignation  and 
discharge  had  been  overcome  by  the  evidence,  and  the  claim  should 
have  been  approved  and  allowed. 

Claimant  enlisted  November  24,  1861,  and  was  honorably  discharged, 
after  tendering  his  resignation,  September  4, 1863.  He  was  taken  pris- 
oner in  October,  1862,  and  was  confined  in  Libby  prison,  Eichmond, 
Va.,  until  some  time  in  December  following,  and  he  alleges  that  from 
exiK>6ure,  etc.,  while  in  prison  he  became  greatly  debilitated,  resulting 
in  disease  of  heart. 

The  records  of  the  War  Department  show  that  June  22,  1863,  claim- 
ant tendered  his  resignation  in  the  following  letter,  signed  by  him : 

With  regret  I  am  compelled  to  announce  to  yon  my  failing  health,  caused  by  a 
pain  in  my  left  breast  and  short  breathing,  which  unfits  me  for  field  duty.  I  had  an 
attack  of  the  same  nature  five  or  six  years  ago.  While  stationed  at  North  Moun- 
tain, Virginia,  last  winter  the  complaint  again  made  its  appearance,  and  is  appar- 
ently on  the  increase.  I  therefore  respectfully  tender  my  resignation,  in  order  that 
the  position  I  hold  may  be  better  represented. 

This  statement  is  corroborated  by  the  regimental  surgeon  in  the  cer- 
tificate of  disability,  that  he  claimed  the  existence  of  the  disability  prior 
to  his  military  service. 

June  13, 1890,  claimant  executed  an  affidavit,  in  which  he  states: 

That  in  September,  1863,  ho  was  anxious  to  return  home  to  his  family,  and  there- 
fore in  his  reeignation  he  alleged  falsely  that  he  had  been  affected  as  stated  in  his 
letter  of  resignation  at  the  time  of  his  enlistment;  that  his  resignation  was  not 
accompanied  by  an  affidavit. 

Claimant  filed  testimony  tending  to  show  tliat  he  was  a  sound,  health- 
fol  man  prior  to  his  entering  the  service,  and  the  testimony  taken  by 
the  special  examination  of  some  sixteen  witnesses,  neighbors  of  claim- 
p.  D.— VOL.  10 6 
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prosecution  of  the  claim  under  the  old  law  will  hardly  be  questioned. 
Anything  in  the  nature  of  "  snap  judgment"  on  the  part  of  the  Got- 
ernment  in  dealing  with  its  defenders  and  their  dependents  is  to  be 
carefully  avoided. 

In  the  instructions  relative  to  declarations  under  the  act  of  June  27^ 
1890,  promulgated  July  28, 1897,  it  was  provided  that  if  a  declaration 
should  fail  to  show  upon  its  face,  with  certainty,  that  it  was  intended 
as  a  claim  for  the  benefits  of  the  act  of  June  27, 1890,  the  claimant  may 
make  it  certain  by  means  of  a  supplemental  affidavit  which  shall  be 
read  in  connection  with  and  as  a  part  of  the  original  application. 

This  rule  was  made  with  particular  reference  to  claims  under  the 
second  section  of  the  act  of  June  27, 1890,  but  there  is  no  reason  why 
it  should  not  apply  to  claims  under  the  other  sections. 

The  rules  governing  the  practice  of  your  Bureau  permit  a  person  who 
has  filed  a  claim  as  dependent  parent  which  is  plainly  and  unequivo- 
cally a  claim  under  the  old  law  to  have  it  treated  as  a  claim  under  the 
act  of  June  27, 1890,  by  simply  filing  a  request  in  writing  for  that  pur- 
pose before  final  action  is  taken.  (Treatise  on  the  Practice  of  the 
Pension  Bureau,  p.  117,  par.  2.)  The  claimant  filed  such  a  request  on 
October  27, 1898,  but  no  attention  was  paid  to  it,  as  final  action  on  the 
claim  had  already  been  taken. 

It  may  be  questioned  whether  it  would  not  be  better  to  treat  every 
application  filed  by  a  dependent  parent  of  an  enlisted  man  (not  a  com- 
missioned officer)  since  the  passage  of  the  act  of  June  27, 1890,  as  an 
application  under  said  act,  as  the  rate  and  date  of  commencement  of 
the  pension  would  be  the  same  as  under  the  .old  law  and  the  trouble  and 
expense  of  proving  the  claim  much  less.  But  without  going  to  that 
extent  I  am  of  the  opinion  that  every  such  claimant  who  files  an  applica- 
tion which  is  either  plainly  or  inferentially  an  application  under  the  old 
law  should,  before  he  or  she  is  required  to  furnish  evidence,  have  the 
benefits  and  requirements  of  both  laws  fully  explained  and  be  given  an 
opportunity  to  state  under  which  law  he  will  proceed.  A  circular  for 
this  purpose  can  readily  be  prepared.  As  no  such  information  or 
opportunity  was  given  to  the  claimant  in  this  case,  the  rejection  of  the 
claim  is  set  aside  and  the  claim  remanded  for  readjudication. 


evidence-record-admissions-estoppeljs. 
Edmund  E.  Xewhard. 

The  record,  based  on  claimant's  own  statement  in  writing,  shows  that  the  disability 
alleged,  disease  of  heart,  existed  prior  to  his  enlistment;  claimant  can  not  con- 
tradict this  record,  even  though  his  statement  bo  false;  oaae  of  John  H.  Buhl 
(8  P.  D.,  351). 

Assistant  Secretary   Webster^  Davis  to  tlie  Commissioner  of  Pensions^ 

January  16, 1899. 

The  appellant  and  claimant  in  this  case,  Edmund  B.  !Newhard,  late 
captain  Company  K,  Fifty-fourth  Begiment  Pennsylvania  Volunteer 
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Infantry,  certificate  No.  510008  (antler  the  act  of  June  27, 1890),  filed 
his  declaration  under  the  general  law  February  15, 1879,  alleging  that 
within  said  service  and  line  of  duty  at  Eichmond,  Ya.,  while  a  prisoner 
of  war,  he  became  debilitated,  resulting  in  disease  of  heart. 

The  claim  was  rejected  by  action  of  the  Bureau  February  14, 1880, 
on  the  ground  that  alleged  disease  of  heart  existed  before  entering  the 
service. 

Claimant  was  pensioned  under  the  act  of  June  27, 1890,  at  $12  per 
month,  from  July  3,  1890  for  disease  of  heart,  curvature  of  spine, 
deformity  of  chest,  vertigo,  malnutrition,  and  general  debility. 

The  claim  under  general  law  was  reopened  for  special  examination 
October  12, 1897,  and  after  special  examination  was  again  rejected  by 
action  of  the  Bureau  May  14, 1898,  on  the  ground  that  the  alleged  dis- 
ease of  heart  existed  prior  to  enlistment,  as  shown  by  the  record  of  the 
War  Department,  and  claimant  is  unable  after  special  examination  to 
ftimish  satisfactory  evidence  to  overcome  the  adverse  record. 

Claimant  appealed  from  said  last  action  October  27, 1898,  his  conten- 
tion being  that  said  action  was  error;  that  the  evidence  filed  and  taken* 
by  special  examination-shows  that  he  was  sound  at  enlistment;  that 
his  statement  as  to  prior  disability  at  the  time  of  his  resignation  and 
discharge  had  been  overcome  by  the  evidence,  and  the  claim  should 
have  been  approved  and  allowed. 

Claimant  enlisted  November  24, 1861,  and  was  honorably  discharged, 
after  tendering  his  resignation,  September  4, 1863.  He  was  taken  pris- 
oner in  October,  1862,  and  was  confined  in  Libby  prison,  Eichmond, 
Va.,  until  some  time  in  December  following,  and  he  alleges  that  from 
exi)06ure,  etc.,  while  in  prison  he  became  greatly  debilitated,  resulting 
in  disease  of  heart. 

The  records  of  the  War  Department  show  that  June  22, 1863,  claim- 
ant tendered  his  resignation  in  the  following  letter,  signed  by  him: 

With  regret  I  am  compeUed  to  anDounoe  to  yoa  my  failing  healthy  caused  by  a 
pain  in  my  left  breast  and  short  breathing,  which  unfits  me  for  field  duty.  I  had  an 
attackof  the  same  nature  five  or  six  years  ago.  While  stationed  at  North  Moun- 
tain, Virginia;  last  winter  the  complaint  again  made  its  appearance,  and  is  appar- 
ently on  the  increase.  I  therefore  respectfully  tender  my  resignation,  in  order  that 
the  position  I  hold  may  be  better  represented. 

This  statement  is  corroborated  by  the  regimental  surgeon  in  the  cer- 
tificate of  disability,  that  he  claimed  the  existence  of  the  disability  prior 
to  his  military  service. 

Jane  13^  1890,  claimant  executed  an  affidavit,  in  which  he  states: 

That  in  September,  1863,  he  was  anxious  to  return  home  to  his  family,  and  there- 
fore in  his  resignation  he  alleged  falsely  that  he  had  been  affected  as  stated  in  bis 
letter  of  resignation  at  the  time  of  his  enlistment;  that  his  resignation  was  not 
accompanied  by  an  affidavit. 

Claimant  filed  testimony  tending  to  show  that  he  was  a  sound,  health- 
ful man  prior  to  his  entering  the  service,  and  the  testimony  taken  by 
the  special  examination  of  some  sixteen  witnesses,  neighbors  of  claim- 
p.  D. — ^VOL.  10 6 
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ant,  at  Allentown,  Pa.,  February,  1898,  tends  also  to  show  that  claimaDt 
was  perfectly  sound  prior  to  enlistment. 

But  this  testimony,  taken  thirty  and  thirty-seven  years  afr^*  his 
enlistment,  should  not  be  allowed  to  contradict  the  record  made  on 
claimant's  own  statements  in  1863. 

Claimant  does  not  dispute  the  fact  of  the  record  or  contend  that  he 
did  not  write  and  sign  the  letter  of  resignation. 

In  the  case  of  John  H.  Buhl  (8  P.  D.,  351),  the  Department  decided: 

Wheu  a  Holdier  has  procared  hia  discharge  by  reason  of  his  own  false  statements, 
which  statemeuts  are  recited  in  his  certificate  of  discharge,  he  wiU  not  be  aUowed  in  a 
pension  claim  to  deny  the  truth  of  these  statements,  but  he  may  attack  the  fact  that 
he  made  such  statements,  since  fraud  or  mistake  on  the  part  of  those  who  made  the 
record  are  always  open  to  proof. 

In  this  case  claimant  does  not  deny  the  fact  that  he  made  such  state- 
ments, but  attempts  to  get  a  pensionable  status  by  claiming  that  his 
statements  made,  on  which  he  based  his  resignation,  were  false,  and 
not  under  oath. 

This  fact  can  not  avail  claimant.  Claimant  is  now  79  years  of  age, 
disabled,  and  shown  to  be  in  need  of  larger  pension  than  he  is  dow 
receiving;  but  from  the  admitted  facts  in  the  case  the  Oovernment 
has  done  the  best  it  could  for  him  under  existing  laws  and  the  well- 
established  rules  of  construction  and  x)ractice  of  the  Bureau  and  the 
Department. 

The  action  of  the  Bureau  rejecting  the  claim  under  the  general  law 
is  therefore  hereby  affirmed,  and  the  papers  in  the  case  are  herewith 
returned. 


DISCIlARGE-ACrr  .TITNE  27,  1890. 

Susan  Williams  (widow). 

The  deceased  soldier  was  never  discharged  from  his  military  service  daring  the  war 
of  the  rebellion,  bnt  wa.s  murdered  while  in  the  service  under  his  first  and  only 
enlistment  at  a  time  when  absent  from  his  command  on  a  pass. 

Held:  That  hiH  widow  is  not  entitled  to  peuHiou  under  the  provisions  of  section  3, 
act  of  June  27,  1890. 

Assistant  Secretary  Webster  Davis  to   the  Commissioner  of  Pensions ^ 

January  24, 1899. 

Susan  Williams  filed  in  your  Bureau  on  September  3^  1890,  an  appli- 
cation for  pension  under  the  provisions  of  section  3,  act  of  June  27, 
1890,  as  widow  of  James  AVilliams  (deceased),  late  private,  Company 
G,  Eighty-ninth  United  States  Colored  Volunteer  Infantry,  which  was 
rejected  on  July  29, 1891,  upon  the  ground  that  the  deceased  soldier 
had  never  been  discharged  from  his  military  service  during  the  war  of 
the  rebellion. 

From  said  action  appeal  was  taken  on  October  27, 1897. 

It  is  shown  by  the  official  military  record  of  the  deceased  soldier's 
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army  service,  and  the  other  evidence  in  this  case,  that  he  enlisted  in 
the  above-named  organization  on  September  28,  1863,  and  served 
therein  until  his  death  in  March,  1866.  Just  prior  to  his  death  he  was 
serving  on  detached  duty  at  the  provost  marshal's  office  in  the  city  of 
New  Orleans,  and  on  the  day  before  his  death  had  just  been  paid  off, 
and  bad  been  given  a  pass  and  granted  a  leave  of  absence  to  visit  his 
wife  and  family,  who  resided  in  that  city.  He  was  found  on  the  night 
of  March  24, 1866,  dead  in  the  canal  in  said  city,  with  his  skull  frac- 
tared,  and  was  supposed  to  have  been  robbed  and  murdered. 

The  third  auction  of  the  act  of  June  27, 1890,  requires  as  a  prerequi- 
site to  the  grant  of  a  widow's  or  minor's  pension  thereunder,  that  the 
soldier  on  account  of  whose  service  and  death  pension  is  claimed  shall 
have  served  in  the  Army  of  the  United  States  during  the  war  of  the 
rebellion  for  ninety  days  or  more,  and  been  honorably  discharged  from 
such  service. 

The  facts  in  this  case  do  not  bring  it  within  the  scope  and  purview 
of  the  decision  and  holding  of  this  Department  in  the  case  of  Mary  E., 
widow  of  Samuel  H.  Walker  (7  P.  D.,  197). 

In  that  case  it  was  held  that  when  a  soldier  had  served  a  term  of 
Dinety  days  or  more  in  the  military  service  of  the  United  States  during 
the  war  of  the  rebellion,  and  had  been  honorably  discharged  therefrom, 
and  afterwards  reenlisted  and  died  during  his  subsequent  term  of  serv- 
ice, his  death  not  being  the  result  of  a  violation  of  any  law,  rule,  or 
regulation  of  the  military  service,  the  requirements  of  the  act  of  June 
27, 1890,  as  to  length  of  service  and  honorable  discharge  are  fulfilled, 
and  his  widow  is  entitled  to  pension  on  compliance  with  the  other  con- 
ditions of  said  act. 

In  this  instance  the  deceased  soldier  never  received  a  discharge  of 
any  kind  from  any  portion  of  his  military  service,  but  met  his  death 
while  in  the  service  under  his  first  and  only  term  of  enlistment,  and  at 
a  time,  and  under  circumstances  when  he  could  not  be  considered  as 
having  been  in  the  line  of  military  duty. 

I  am  of  the  opinion  that  his  death  under  such  circumstances  could 
not  be  held  to  be  equivalent  to  an  honorable  discharge  from  his  mili- 
tary service,  such  as  is  contemplated  and  required  by  the  provisions  of 
section  3  of  the  act  of  June  27, 1890,  to  give  title  to  his  widow  to  pen- 
sion, and,  therefore,  the  rejection  of  this  claim  upon  the  ground  stated 
was  not  error,  and  is  affirmed  accordingly. 
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REIMBURSEMENT-FRAUD  AND  MISTAKE-SECTION  4715,  R.  S. 

Samuel  B.  Weeks. 

PeDHioner  having  drawn  two  pensions  for  the  same  period  of  time,  in  contravention 
of  tlio  provisions  of  said  section,  and  the  Bureau  having  taken  steps  to  secure 
reimbursement  of  the  amount  illegally  paid  by  withholding  all  pension  until 
the  overpayments  are  recovered,  it  is  held  that  such  action  was  proper,  that  it 
is  a  duty  imposed  by  the  law,  and  that  the  Department  has  no  power  to  afford 
the  pensioner  relief  by  revoking  the  action  or  annulling  the  requirement  of  the 
statute. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

January  24, 1899. 

Samuel  B.  Weeks,  survivor  of  the  Mexican  war,  and  late  private 
Company  L,  iN'inth  Indiana  Cavalry,  was  i)ensioned  April  24,  1889,  on 
account  of  his  service  in  the  war  with  Mexico,  at  the  rate  of  $8  per 
month  from  January  29, 1887.  While  drawing  this  pension  he  filed, 
July  22, 1890,  a  claim  for  pension  under  the  act  of  June  27, 1890,  on 
nccount  of  the  other  service  above  mentioned.  In  said  application  he 
stated  that  he  was  a  Mexican- war  pensioner,  and  gave  the  number  of 
his  certificate  (15143).  This  claim  under  the  act  of  June  27, 1890,  was 
allowed  May  18, 1891,  at  the  maximum  rate  ($12  per  month)  under  said 
net.  The  certificate  (No  581146)  for  this  pension  was  issued,  and  not 
withstanding  the  allegations  of  the  pensioner,  no  provision  wa8  made 
in  the  adjudication  for  withholding  the  Mexican-war  i)ension  or  for 
dropping  his  name  from  the  rolls  as  such  pensioner.  In  consequence 
he  was  allowed  to  draw  both  pensions  for  the  same  period,  beginning 
July  22, 1890,  in  violation  of  the  provisions  of  section  4715,  Revised 
Statutes,  which  are  as  follows: 

Nothiug  iu  this  title  shall  be  so  construed  as  to  aUow  more  than  one  pension  at 
tlio  same  time  to  the  same  person  or  persons  en title<l  jointly ;  but  any  peosioner  who 
sliall  so  elect  may  surrender  his  certificate  and  receive  in  lien  thereof  a  certificate 
fur  any  other  pension  to  which  he  would  have  been  entitled  had  not  the  surrendered 
certificate  been  issued.  But  all  payments  previously  made  for  any  period  coveretl 
by  tho  new  certificate  shall  be  deducted  from  the  amount  allowed  by  such  certificate. 

Pensioner  continued  to  draw  both  pensions  to  February  4, 1898,  but 
it  appears  that  when  the  next  quarterly  payment  became  due  he  failed 
to  send  a  voucher  for  the  Mexican-war  pension.  Thereupon,  or  some 
little  time  afterwards,  the  pension  agent  at  Topeka,  Kans.,  made  inquiry 
of  the  postmaster  at  Phillipsburg,  Kans.,  pensioner's  place  of  residence, 
as  to  why  the  voucher  for  the  pension  under  the  Mexican-war  certifi- 
cate had  not  been  sent.  In  response  he  was  informed  of  the  fact  that 
pensioner  had  been  drawing  the  two  pensions,  but  declined  further  to 
receive  the  pension  referred  to,  as  he  had  learned  he  was  not  entitled 
to  both.  Notification  was  sent  by  the  agent  to  the  Bureau,  and  it  was 
then  for  the  first  time  that  it  was  known  two  pensions  were  being 
paid  to  this  pensioner.     Thereupon  action  was  taken  looking  to  the 
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dropping  of  pensioner's  name  as  a  Mexican-war  pensioner  and  the 
recovery  of  the  overpayments  made  to  him  as  such.  As  a  preliminary 
step  to  this  end,  notice  was  sent  to  him,  as  required  by  law,  to  show 
cause  why  such  action  should  not  be  consummated.  He  made  a  reply 
explaining  his  position  in  the  matter,  and  pending  further  action  in  the 
Bureau  he  has  filed,  January  16, 1899,  an  appeal  or  protest  against  the 
withholding  of  his  pension  under  the  act  of  June  27, 1890,  for  the  par- 
pose  of  reimbursing  the  Government  for  the  amount  illegally  paid. 

In  the  pensioner's  statements  in  response  to  the  notice  from  the 
Bureau,  and  in  support  of  his  appeal,  he  sets  forth  the  reasons  for  draw- 
ing both  pensions  at  the  same  time,  as  follows: 

That  at  the  time  of  making  application  for  pension  nnder  the  act  of  Jane  27, 1890, 
he  believed  that  he  was  entitled  to  a  pension  for  eaeL  service,  and  was  so  advised 
by  many  of  his  friends,  with  whom  he  freely  conversed  about  making  said  applica- 
tion, some  of  them  being  persons  whom  this  affiant  fuUy  believed  to  be  learned  in 
the  laws  relating  to  pensions ;  that  he  acted  in  the  utmost  good  faith  in  making 
feiaid  application,  and  with  no  intention  or  desire  to  defraud  the  Government,  having 
plainly  stated  in  said  application  that  he  was  then  a  pensioner  under  the  laws  relat- 
ing to  soldiers  of  the  Mexican  war;  that  when  said  pension  was  allowed  under  the 
act  of  Jane  27, 1890,  and  subsequently,  he  has  made  no  concealment  of  the  fact,  but, 
to  the  contrary,  has  given  it  the  widest  publicity,  executing  the  vouchers  for  both 
]>eD8ions  at  the  same  time  and  before  the  same  official ;  and  said  vouchers  were  sent 
in  together  and  paid  at  the  same  time  and  by  the  same  pension  agent;  that  the 
action  of  the  Pension  Department  m  granting  the  said  pension,  after  information 
had  been  famished  by  this  affiant  that  he  was  already  being  carried  on  the  pension 
rolls  nnder  the  laws  relating  to  soldiers  of  the  Mexican  war,  and  the  subsequent  and 
unqaeetioned  payment  of  both  of  the  said  pensions  by  the  same  pension  agent,  thor- 
oughly convinced  this  affiant  that  he  was  legally  entitled  to  the  same ;  that  about 
April  1, 1898,  this  affiant  was  first  informed  that  it  was  contrary  to  the  laws  relating 
to  pensions  for  any  person  to  receive  payment  for  more  than  one  pension  covering 
the  same  period;  that  immediately  on  receiving  such  information  this  affiant  dis- 
continaed  the  execution  of  his  voucher  for  pension  as  a  soldier  of  the  Mexican  war; 
that  in  all  matters  pertaining  to  the  said  pensions,  both  as  a  soldier  in  the  Mexican 
war  and  the  war  of  the  rebellion,  this  affiant  has^at  all  times  acted  in  good  faith  and 
in  accordance  with  his  best  information  and  judgment,  without  any  intention  to 
defraud  the  Qovemment  of  the  United  States. 

This  statement,  in  so  far  as  it  shows  that  pensioner  acted  in  good 
faith  and  with  no  desire  to  defraud  the  Government,  and  in  ignorance 
of  the  law  on  the  snbject,  is  corroborated  by  others  who  have  known 
him  many  years,  and  who  vouch  for  his  honesty,  good  habits,  and 
resx>ectability.  These  further  state  also,  in  corroboration  of  pensioner's 
plea  for  not  having  his  pension  withdrawn  eutirely,  that  he  is  nearly 
70  years  old,  has  an  aged  wife  to  support,  is  unable  to  earn  a  livelihood 
by  his  own  labor,  and  is  without  other  means  of  support  than  the  pen- 
sion he  has  been  drawing;  that  to  withhold  all  of  his  pension  money 
for  the  timiB  that  it  will  take  to  reimburse  the  Government  will  prob- 
ably cause  him  much  distress,  if  he  does  not  have  to  go  to  the  poor- 
house,  and  that  by  the  time  he  can  begin  drawing  his  pension  again  he 
or  his  wife,  or  both,  may  be  dead. 

it  is  apparent  that  there  are  some  unpleasant  features  connected 
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with  the  execution  of  the  duty  imposed  by  the  law  in  this  case.  It  is 
also  plain  that  the  larger  portion  of  the  blame  for  this  state  of  afiieurs 
attaches  to  the  Bureau,  or  to  those  officials  who  had  a  part  iu  the 
adjudication  of  the  claim  under  the  act  of  June  27, 1890,  and  they  are 
chargeable  with  gross  carelessness  and  dereliction  in  not  taking  cogni- 
zance of  the  fact  that  pensioner  was  already  receiving  the  i)ension  as  a 
Mexican  war  survivor,  and  in  not  ordering  the  suspension  of  payment 
of  that  pension,  from  the  time  the  other  commenced.  The  pension 
agent  was  also  much  at  fault  for  paying  the  two  pensions  so  long 
without  discovering  the  illegality,  as  it  is  stated  that  the  vouchers  for 
both  were  executed  before  the  same  officer  at  the  same  time  and 
forwarded  together.  But  the  pensioner  himself  is  not  exonerated, 
notwithstanding  he  may  have  been  conscientious,  because  ignorance  of 
the  law  excuses  no  one  from  the  consequences  of  his  act  in  violation  of 
law,  however  honestly  he  may  believe  he  is  acting  within  the  law. 
Pe;isioner  certainly  had  his  attention  drawn  to  this  matter,  and  if  he 
was  misinformed  as  to  his  rights  it  is  his  misfortune. 

It  should  be  clear,  too,  that  whatever  the  consequences  may  be,  and 
whoever  is  at  fault  for  this  overpayment  of  pension  in  contravention  of 
the  statute,  the  error  should  be  rectified  as  far  as  i>o6sible,  and  it  can 
not  be  expected  that  the  Government  should  lose  the  amount  illegally 
paid.  And  although  it  may  work  a  hardship  to.  the  pensioner,  it  is 
the  duty  of  the  Bureau  to  secure  reimbursement  of  the  amount  thus 
overpaid.  The  Departm  t  has  no  authority  to  relieve  of  this  duty  or 
remit  the  penalty,  although  its  own  officials  may  have  been  derelict  in 
the  first  instance.  It  can  only  execute  the  law,  and  the  statute  already 
quoted  makes  it  imperative  that  it  shall  see  that  only  one  pension  to 
the  same  person  is  paid  for  the  same  period  of  time.  This  is  in  accord- 
ance with  the  uniform  rulings  in  similar  cases. 

It  may  be  remarked  that  since  the  duty  of  recovering  the  overpay- 
ments in  this  case  is  im{)osed  by  the  law,  the  only  relief  that  could  be 
afiforded  the  pensioner  on  the  line  he  seeks  and  for  the  reasons  stated  by 
him  and  others  would  be  through  a  special  act  of  Congress  for  that  pur- 
pose. As  the  matter  stands  he  can  not  be  permitted  to  draw  either  i)en- 
sion  until  the  reimbursemrnt  for  the  overpayments  has  been  made,  and 
the  action  of  the  Bureau  iu  this  direction  is  proper  and  is  sustained. 


DISLOYALTY-SECTION  4716,  II.  S.-EVIDKNCE. 

Mary  J.  Dupe  a  (widow). 

The  record  Hhows  th<at  the  soldier  enlisted  in  the  rebel  army  while  a  prisoner  of  war 
at  Andersonvillo,  and  continued  therein  until  captured  by  Union  forces  at  Egypt 
Station^  Miss.,  and  that  he  was  subsequently  confined,  with  other  rebel  prisoners, 
at  Alton,  111.,  until  March  17,  1865,  when  he  enlisted  in  the  Fifth  United  States 
Volunteers,  which  was  made  up  of  recruits  from  rebel  prisoners. 


DECISIONS   RELATING   TO   PENSIONS.  87 

Htldy  That  the  record  uot  only  fails  to  snatain  the  appellant's  contention  that  his 
enlistment  in  the  rebel  army  was  involuntary  and  an  expedient  to  enable  him 
to  return  to  the  Union  side,  but  is  inconsistent  with  it,  and  the  widow's  pension 
was  properly  terminated. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  26^  1899. 

I  have  considered  the  appeal  filed  April  23,  1898,  from  the  action  of 
your  Bureaa  in  dropping  from  the  pension  roll  the  name  of  Mary  J. 
])apra,  widow  of  Moses  Dapra,  formerly  a  soldier  in  Company  E, 
Ninety-ninth  Eegiment  of  New  York  Infantry. 

It  appears  from  the  papers  in  the  case  that  the  said  soldier  enlisted  in 
the  above-named  organization  on  the  23d  of  June,  1861,  to  serve  three 
years;  that  he  was  captured  by  the  enemy  in  action  at  Smithfield,  Va., 
January  31, 1864;  that  while  confined  at  Anderson viUe,  Ga.,  he  enlisted 
in  the  rebel  army  as  a  private  in  Company  F,  Tenth  Tennessee  Infantry; 
that  he  was  recaptured  by  the  Federal  forces  at  Egypt  Station,  Miss., 
December  "^Sj  1864,  and  confined  as  a  prisoner  at  Alton,  111.,  until 
March  17, 1865,  when  he  enlisted  in  Company  A,  Fifth  United  States 
Volunteers  (Bebs),  in  which  he  served  until  mustered  out  on  individual 
muster-oat  roll  July  3, 1866.  He  filed  a  claim  for  invalid  pension  on 
May  7, 1883,  based  on  disability  from  diseases  alleged  to  have  been 
contracted  while  a  prisoner  at  Andersonville.  Said  claim  was  rejected 
by  your  Bureau  in  May,  1884,  on  the  ground  that  his  enlistment  in  the  . 
rebel  army  rendered  him  ineligible  to  pension  under  the  provisions  of 
section  4716  of  the  Revised  Statutes. 

The  soldier  died  on  the  8th  of  July,  1891.  His  widow,  on  August 
11, 1891,  filed  a  claim  under  the  act  of  June  27, 1890,  which  was  allowed 
in  March,  1893.  On  the  20th  of  April,  1893,  she  filed  a  claim  under  the 
old  law,  which  was  rejected  in  March,  1894,  on  the  ground  that  pajonent 
of  pension  to  her  was  inhibited  by  section  4716  of  the  Eevised  Statutes; 
and  in  December,  1897,  after  due  notice,  her  pension  under  the  act  of 
June  27, 1890,  was  terminated  for  the  same  reason.  In  appealing  ftom 
that  action  her  attorney  states  that  on  April  15, 1897,  he  filed  in  the 
Pension  Bureau  an  argument  in  favor  of  the  allowance  of  the  soldier's 
invalid  claim  in  which  he  maintained  that  the  soldier's  service  in  the 
Confederate  army  was  not  ^^  voluntary,"  and  that  his  right  to  pension 
was  therefore  not  affected  by  anything  in  section  4716  of  the  Revised 
Statutes;  and  that  on  June  26, 1897,  he  filed  a  protest  against  stopping 
or  suspending  the  widow's^  pension  under  the  act  of  June  27, 1890,  until 
action  had  been  taken  on  his  ss^d  argument,  filed  April  15, 1897.  To 
this  protest,  he  says,  no  attention  was  paid.  He  contends  that  no 
aetion  should  have  been  taken  in  the  widow's  case  until  action  had 
been  taken  on  his  argument  submitted  in  the  soldier's  claim  and  notice 
given  hinr  of  the  decision,  and  an  opportunity  afforded  for  an  appeal; 
wherefore  he  asks  that  the  action  dropping  the  widow's  name  from  the 
roll  be  annulled  and  that  the  name  be  restored  until  action  shall  have 
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been  takeii  upon  his  aforesaid  argument  and  notice  given  him  of  snch 
action. 

The  action  dropping  the  widow's  name  from  the  pension  roll  was 
tantamount  to  a  decision  upon  the  attorney's  argument  in  the  invalid 
claim,  being  in  efiect  an  affirmance  that  the  soldier's  service  in  the 
Ooufederate  army  was  ^<  voluntary,"  and  that  the  inhibition  of  section 
4716  applied  both  to  him  and  to  his  widow. 

There  is  no  good  reason,  that  I  can  see,  why  the  Bureau  should  grant 
a  stay  of  proceedings  in  the  widow's  case  to  await  the  outcome  of  a 
possible  appeal  in  the  invalid  case.  On  the  contrary,  there  are  very 
good  reasons  why  it  should  not  do  so.  If  the  action  in  the  invalid  case 
should,  on  appeal,  be  reversed,  the  widow's  pension  would,  of  course, 
be  restored  to  her  from  the  date  to  which  it  was  last  paid.  She  would 
lose  nothing.  On  the  other  hand,  if  the  rejection  of  the  invalid  claim 
should  be  affirmed,  the  pension  paid  to  the  widow  would  be  totally  lost 
to  the  Government,  since  there  is  no  law  by  which  pension  unlawfully 
paid  under  such  circumstances  can  be  recovered.  As  there  is  no  time 
limit  within  which  an  appeal  must  be  filed,  an  attorney  might,  if  the 
contention  of  the  appellant  were  granted,  secure,  in  a  case  of  this  kind, 
an  indefinite  stay,  during  which  his  client  would  continue  to  draw  pen- 
sion contrary  to  law.  1  conceive  that  the  only  real  issue  inthis  case 
is  whether  the  soldier's  service  in  the  rebel  army  was  such  as  to  render 
him  and  his  widow  ineligible  to  pension  under  the  provisions  of  section 
4716,  Kevised  Statutes. 

It  may  be  said,  at  the  outset,  that  the  original  grant  of  pension  to 
the  widow  was  in  accordance  with  decisions  of  the  Department  then  in 
force,  but  that  said  decisions  were  subsequently  overruled  in  the  case 
of  Job  White  (7  P.  D.,  312),  which  has  been  followed  ever  since.  The 
substance  of  the  ruling  in  the  Wliite  case  is  that  section  4716,  Bevised 
Statutes,  applies  as  well  to  pensions  under  the  act  of  June  27, 1890,  as 
to  pensions  under  the  old  law.  The  argument  submitted  by  the  attor- 
ney on  April  15,  1897,  is  as  follows : 

It  appears  that  the  soldier  entered  the  CoDfederate  service  while  a  prisoner  of 
war.  Any  person  undergoing  the  suffering  incident  to  any  of  the  Confederate 
prisons  would  be  excusable  in  resorting  to  any  means  to  escape  therefrom.  Sacb 
enlistment  was  under  the  most  striking  form  of  ^'duress/'  It  was  done  to  escape 
not  only  the  most  severe  physical  and  mental  suii'ering,  but  actually  to  save  life. 
It  appears  that  he -was  soon  recaptured  by  Union  forces,  reenlisted  in  the  Union 
Army  March  17,  1865,  and  served  therein  until  discharged  July  3,  1866.  All  the  cir- 
cumstances indicate,  in  the  strongest  way,  that  his  connection  with  the  Confederate 
service  was  merely  a  temporary  expedient  by  which  to  return  to  the  Union  side. 

This  argument  rests  wholly  u])on  surmise.  There  is  nothing  in  the 
evidence  to  indicate  that  the  soldier's  enlistment  in  the  Confederate 
army  was  not  his  free  and  voluntary  act.  As  was  said  by  Secretary 
Teller  in  the  case  of  Joseph  S.  Hurst  (13  P.  D.,  o.  s.,  292)  : 

The  presumption  of  law  is  that  every  man  is  a  free  agent  and  that  what  he  does 
is  done  of  his  own  free  volition.    The  law  also  Judges  a  man's  motives  and  inten- 
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tions  from  bis  overt  actft  aud  not  from  his  subsequent  explanation  of  tbose  acts. 
This  being  so,  it  must  be  presumed  that  those  prisoners  who  enlisted  in  the  rebel 
army  did  so  •*  voluntarily"  and  that  they  thereby  ''aided  and  abetted  the  rebellion.'* 
That  there  may  have  been  cases  in  which  such  enlistments  were  made  under  circum- 
stances amounting  to  practical  duress,  with  no  intention  of  aiding  or  abetting  the 
rebellion,  but  with  the  design  of  escaping  to  the  Union  lines  at  the  first  opportunity, 
the  Department  does  not  doubt ;  but  where  such  facts  are  pleaded  against  the  record 
they  must  be  affirmatively  shown. 

We  kuow  nothing  as  to  tbe  circumstances  of  this  soldier's  enlistment 
except  that  he  was  at  the  time  a  prisoner  at  Andersonville.  We  do 
not  even  know  how  long  he  had  been  a  prisoner.  It  may  be  readily 
admitted  that  he  was  subject  to  great  hardships  and  privations,  but 
these  afford  no  justification  for  a  desertion  of  his  comrades,  who  were 
subject  to  the  same  ills,  and  an  enlistment  under  the  standard  of  the 
enemy.    As  was  well  said  by  a  former  Commissioner  of  Pensions: 

If  it  were  allowable  for  a  captured  soldier  to  join  the  enemy  for  the  purpose  of 
escaping  the  privations  and  hardships  of  prison  life,  the  principle  would  be  estab- 
lished that  a  prisoner  of  war  would  become  simply  a  recruit  for  the  enemy. 

I  find  nothing  in  the  soldier's  record  to  indicate  that  his  enlistment 
was,  as  the  attorney  avers,  ^^  merely  a  temporary  expedient  by  which 
to  return  to  the  Union  side."  It  does  not  appear  that  he  made  any 
attempt  to  escape  from  rebel  service  and  make  his  way  back  to  the 
Union  lines.  He  remained  with  his  company  and,  presumably,  did 
duty  as  a  soldier  of  the  Confederacy,  until  captured  by  the  Union 
forces.  If  he  was  serving  in  the  rebel  army  against  his  will  and  only 
as  a  "temporary  expedient"  by  which  to  return  to  the  Union  side,  how 
is  it  that  when  captured  by  the  Union  side  he  did  not  at  once  make  a 
declaration  to  that  efi'ect  and  ask  to  be  sent  to  his  regiment  or  honor- 
ably discharged!  There  is  no  evidence  that  he  did  anything  of  the 
kind.  He  appears  to  have  been  treated  as  a  rebel  prisoner  and  to  have 
silently  submitted  to  be  so  treated.  When  he  reentered  the  Union 
service  it  was  by  enlistment  as  a  rebel  prisoner  in  a  regiment  recruited 
from  rebel  prisoners. 

The  record,  it  seems  to  me,  not  only  fails  to  sustain  the  theory  of  the 
appellant,  but  is  inconsistent  with  it.  It  will  be  observed,  moreover, 
that  during  (he  seven  years  he  lived  after  the  rejection  of  his  claim 
for  invalid  pension  the  soldier  made  no  attempt  to  have  it  reopened  on 
the  ground  that  his  service  in  the  rebel  army  was  involuntary.  After 
careful  consideration,  therefore,  I  am  of  the  opinion  that  the  soldier 
must  be  held  to  have  voluntarily  enlisted  in  the  rebel  army  aud  to  have, 
in  so  doing,  ^^  aided  and  abetted  the  late  rebellion  against  the  authority 
of  the  United  States."  The  action  of  your  Bureau  rejecting  his  claim 
for  pension  and  terminating  the  widow's  pension  under  the  provisions 
of  section  4716,  Eevised  Statutes,  is  therefore  affirmed. 
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DEATH  CAUSE-PRBDISPOSrNG  CAUSE— CONSTRirCTIOK. 

Nancy  A.  Stives  (widow). 

1.  Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which  pen- 

sion was  granted  to  the  soldier  was  complicated  with  a  disease  which  was  the 
immediatH  caose  of  his  death,  the  Department  will  sustain  the  widow's  claim. 

2.  The  pension  laws  should  be  construed  in  the  libeial  and  generous  spirit  which 

prompted  their  enactment,  and  where  doubts  can  not  be  resolyed  by  the  evidence, 
presumption  should  incline  toward  the  claimant. 

Assistant   Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  26 j  1899. 

Henry  M.  Stives,  late  of  Company  F,  Second  New  Jersey  Volunteer 
Cavalry,  was  borne  apon  the  pension  roll  under  the  general  law  from 
November  30, 1887,  at  the  rate  of  $24  per  month  by  reason  of  disabil- 
ity resulting  from  disease  of  the  back.  The  soldier  died  on  August  9, 
1897,  and  on  September  4  thereafter  his  widow,  Nancy  A.  Stives,  filed 
a  declaration  for.  widow's  pension  under  the  general  law  (No.  661725). 
Her  claim  was  rejected  on  July  21, 1898,  on  the  medical  ground  that 
soldier  died  of  la  grippe,  not  due  to  cause  which  has  been  legally 
accepted. 

From  this  action  appeal  was  taken  on  January  10, 1899,  resting  upon 
the  contention  that  the  evidence  shows  that  soldier's  death  was  due 
to  his  military  service;  that  the  disease  of  la  grippe  only  hastened  bis 
death  a  short  time,  and  that  the  soldier  was  surely  and  slowly  dying 
from  the  disease  on  account  of  which  he  was  pensioned — the  predomi- 
nating and  predisposing  cause  of  deaths 

Testimony  was  taken  by  special  examination  in  this  case,  under  the 
advice  of  the  medical  referee,  for  the  purpose  of  ascertaining  the  exact 
cause  of  death,  accompanied  by  instructions  to  the  special  examiner  to 
call  upon  the  physician  who  attended  soldier  in  his  last  illncRS  and 
who  had  been  his  family  physician  for  fifteen  years,  for  a  full  history  of 
the  soldier's  illness  from  the  time  of  his  first  treatment  and  for  a  full 
clinical  history  of  the  soldier's  last  illness.  The  special  examiuation 
was  conducted  in  the  month  of  July,  1898,  at  which  time  P.  P.  Fisher, 
the  physician  above  referred  to,  appeared  and  testified  substantially 
to  the  following  effect:  He  had  been  the  family  physician  of  the  soldier 
for  the  period  of  fifteen  years  next  preceding  his  death,  and  from  the 
first  had  treated  him  for  diarrhea,  enlargement  of  the  liver,  heart 
trouble,  sciatic  rheumatism,  and  curvature  of  the  spine;  that  the  sol- 
dier's entire  trouble  was  due  to  curvature  of  the  spine;  that  the  soldier 
\7as  so  badly  stooped  he  did  not  think  there  was  a  sound  organ  in  his 
body;  that  the  curvature  was  of  a  lateral  nature,  and  by  virtue  of  it 
the  different  organs  of  the'  body  were  displaced;  that  there  was  no 
caries;  that  the  soldier  was  a  barber  by  trade  and  was  able  to  follow 
that  business  for  a  few  years,  but,  on  account  of  the  curvature  of  the 
spine,  soon  became  unable  to  do  any  work  of  any  character;  that  the 
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doldier  was  confined  to  his  bed  only  one  week  in  his  last  illness;  that 
he  died  of  exhaustion  produced  by  la  gripp^e,  the  spinal  trouble  being 
the  predisposing  cause  and  la  grippe  the  exciting  cause;  that  soldier 
was  affected  with  valvular  disease  of  the  heart,  which  was  no  doubt  the 
result  of  the  spinal  trouble;  that  la  grippe  probably  hastened  the 
death  of  the  soldier  a  little,  but  if  he  had  not  bad  this  trouble  in  all 
probability  he  would  have  died  within  a  few  months,  as  he  was  dead 
to  all  appearances  and  had  been  for  some  time  prior  to  death;  that 
his  organs  were  in  such  a  debilitated  condition  he  took  cold,  which 
was  a  factor,  complicated  with  the  spinal  trouble,  in  producing  death. 
The  physician  stated  that  he  was  present  two  or  three  times  each  day 
during  the  last  illness  of  the  soldier  and  observed  that  he  coughed  and 
raised  a  little,  but  not  more  than  would  have  resulted  irom  acold;  that 
there  was  no  hemorrhage  or  organic  trouble  with  the  lungs.  There  is 
no  doubt,  says  the  physician,  that  soldier's  death  was  due  to  his  spinal 
trouble,  which  so  debilitated  him  as  to  make  him  very  susceptible 
to  a  cold. 

The  evidence  of  the  physician  in  relation  to  the  bent  and  emaciated 
condition  of  soldier  is  corroborated  by  the  testimony  of  several  lay  wit- 
nesses. The  special  examiner  who  conducted  the  special  examination 
also  reports  that  he  knew  the  soldier  by  sight,  and  that  he  was  bent 
at  the  waist  so  badly  that  <^he  was  nearly  at  a  right  angle." 

The  facts  in  this  case  are  very  similar  to  those  in  the  case  of  Mary 
E.  Cox  (3  P.  D.,  313).  In  that  case  the  soldier  was  pensioned  for  left 
inguinal  hernia  and  varicocele.  He  had  been  a  great  sufiferer  from  the 
causes  for  which  he  was  pensioned  and  from  lung  disease,  a  combina- 
tion of  diseases  which  had  broken  down  his  constitution  and  rendered 
him  unable  to  perform  manual  labor  or  to  attend  to  business.  His 
enfeebled  condition  was  an  indubitable  indication  of  an  early  death, 
and  in  this  condition  he  was  placed  in  the  infirmary  of  Alameda  County, 
CaL,  at  which  place  he  died  the  next  day  of  cerebro-spinal  meningitis. 
Under  these  facts  it  was  held  in  said  case  that— 

Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which  pension 
WAS  f^anted  to  a  soldier  was  complicated  with  a  disease  which  was  the  immediate 
canse  of  the  soldier's  death,  the  Department  will  sustain  the  widow's  claim  for  pen- 
sion on  account  of  the  soldier's  death  from  said  complication  of  causes,  holding  the 
same,  for  x)ensionable  purposes,  to  he  due  to  the  line  of  dnty  in  the  service. 

The  cause  for  which  the  soldier,  John  F.  Cox,  was  pensioned  was  not 
shown  to  have  any  pathological  connection  with  cerebrospinal  menin- 
gitis, which  the  record  of  the  infirmary  in  which  he  died  declared  to  be 
the  immediate  cause  of  death.  The  cause  of  the  soldier's  death  was 
held  to  be  "hernia,  complicated  with  cerebro-spinal  meningitis." 

In  the  case  of  Napoleon  B.  Trask  (9  P.  D.,  113),  the  principle  laid 
down  in  the  Cox  case  was  reaflQrmed.  The  soldier,  Trask,  was  pen- 
sioned for  rheumatism  and  resulting  disease  of  heart,  and  death  was 
due  to  suppurative  disease  of  lungs,  disease  of  heart  being  also  pres- 
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ent.  In  the  opiDion  of  the  medical  referee,  the  disease  of  heart  for 
which  soldier  w^  pensioned  was  a  factor  in  the  death  caase,  yet  the 
disease  of  the  longs  was  most  prominent.  A  lang  lesion  is,  in  his 
opinion,  based  upon  a  well-established  theory,  seriously  complicated 
by  heart  disease.  Under  these  material  facts,  the  minor  children  of 
the  soldier  were  held  to  be  pensionable  under  the  general  law,  upon  the 
principle  announced  in  the  case  of  Mary  E.  Cox.  By  a  comparison  of 
the  facts  disclosed  by  the  record  of  the  case  at  bar  with  those  revealed 
in  the  cases  of  Oox  and  Trask  I  am  unable  to  find  any  reason  for 
denying  the  application  of  the  same  principle  in  this  case.  The  evi- 
dence shows  that  the  soldier  had  been  preyed  upon  by  the  disease  for 
which  he  was  pensioned  until  he  was,  in  the  language  of  his  physician, 
"dead  to  all  appearances,"  and  w?u3  so  "badly  stooped  "he  did  not 
think  "there  was  a  sound  organ  in  his  body."  The  state  of  disability 
to  which  he  had  been  reduced  by  the  cause  for  which  he  was  pensioned 
seems  to  have  almost  reached  a  condition  of  i)ermanent  helplessness. 
La  grippe,  the  immediate  cause  of  death,  intervened  in  time  to  dose 
the  scene,  and  hastened  the  fatal  event  so  indubitably  foreshadowed 
by  his  beat  and  wasted  form,  the  melancholy  result  of  his  military 
service. 

In  the  case  of  Trask  the  Department  adheres  to  the  long  and  un- 
varied ruling  in  such  cases  in  these  words: 

The  penBion  laws  should  be  constraed  in  the  liberal  and  generoos  Bpirit  %rhich 
prompted  tbeir  enactment,  and  where  doabts  can  not  be  resolved  by  evidence  prre- 
sumption  should  incline  toward  claimant. 

After  a  careful  consideration  of  the  facts  presented  by  the  evidence 
in  this  case  I  am  led  to  believe  that  the  action  of  rejection  was  erro- 
neous, for  which  reason  the  same  is  reversed  with  directions  that  the 
claim  be  readjudicated  in  accordance  with  this  opinion. 


EVTDKNCE-SUFFICrENCY-rNCURKENCK. 

M.  R.  William  Grebe. 

Appellant  alleged  that  by  reason  of  his  horse  falling  upon  him  ho  sustained  a  hernia 
and  JDJnry  to  ankle  and  privates.  The  evidence  submitted,  which  has  been 
accepted  as  sufficient  to  show  incurrence  of  hernia,  shows  as  satisfactorily  the 
incurrence  of  the  other  named  results  of  said  fall,  and  will  be  accepted  to  estab- 
lish the  claim  on  account  of  same. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  FensionSy 

January  26^  1899. 

M.  B.  William  Grebe,  late  first  lieutenant  of  Company  I,  and  captain 
of  Company  F,  Fourth  Missouri  Volunteer  Cavalry,  is  a  pensioner 
under  the  provisions  of  the  Revised  Statutes  at  the  rate  of  $17  x>er 
month  (total  for  rank  of  first  lieutenant)  for  left  complete  inguinal  her- 
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nia.  In  his  original  declaration  for  pension,  filed  in  your  Borean  on 
June  2, 1897,  he  alleged,  in  addition  to  the  hernia  for  which  he  is  now 
pensioned,  a  fracture  of  right  ankle  and  an  injury  to  penis  as  having 
been  incurred  at  the  same  time  and  place,  and  as  resulting  from  the 
same  accident  in  service  that  had  occasioned  the  accepted  hernia,  in 
the  spring  or  summer  of  1863,  when  he  held  the  rank  of  first  lieuten- 
ant. He  also  alleged,  as  further  additional  disabling  causes  of  service 
origin,  rheumatism  contracted  in  the  spring  of  1864,  and  a  saber  wound 
of  left  clavicle,  incurred  at  the  battle  of  Jonesboro,  Ga.,  in  August, 
1864,  both  of  these  latter  disabling  causes  when  he  held  the  rank  of 
captain. 

On  June  8, 1898,  the  date  upon  which  hernia  was  admitted,  so  much 
of  said  claim  as  was  based  upon  injury  of  right  ankle,  injury  to  penis, 
and  saber  wound  of  lefb  clavicle  was  rejected  upon  the  ground  that  the 
evidence  failed  to  satisfactorily  establish  the  incurrence  of  said  injuries 
in  the  service  and  line  of  duty.  The  service  origin  of  rheumatism  was 
admitted  upon  the  same  date,  but  on  June  14, 1898,  the  claim  based 
thereon  was  also  rejected,  upon  the  ground  that  no  pensionable  disa- 
bility due  thereto  had  been  shown  to  exist  since  the  date  of  filing  said 
dedaratiop  for  i>ension. 

From  the  action  rejecting  claim  for  additional  i)ension  on  account  of 
the  additional  disabling  causes  above  set  forth,  as  aforesaid,  this 
appeal  was  taken  on  December  7, 1898. 

The  military  history  of  this  appellant,  as  found  in  tbe  ofiicial  records 
of  the  War  Department,  is  meager  and  unsatisfactory.  It  is  shown 
thereby  that  he  was  enrolled  and  mustered  into  the  service  as  first 
lieutenant  of  Company  I,  Fourth  Missouri  Volunteer  Gavalry,  on 
November  22, 1862,  and  served  as  such  until  April  5, 1864,  upon  which 
date  be  was  promoted  and  mustered  in  as  captain  of  Company  F,  same 
regiment.  The  records  also  show  that- he  was  on  detached  service  at 
Pilot  Kjiob,  Mo.,  in  December,  1862;  was  "  on  expedition ''  April  3, 
1863;  was  '^detailed  as  aid-de-camp  to  Colonel  Waring^'from  December 
3, 1863,  to  February  29, 1864;  was  <^  attached  to  staff  of  Maj.  Gen.  O.  O. 
Howard '^  August,  September,  and  October,  1864,  and  was  cashiered 
and  dismissed  the  service  by  sentence  of  court-martial  on  December 
12, 1864. 

By  an  act  of  Oongress  which  became  a  law  in  January,  1897,  it  was 
provided — 

That  the  Secretary  of  War  be,  and  he  is  hereby,  anthorized  and  directed  to  revoke 
the  order  by  which  M«  B.  WilUam  Grebe  was  dismissed  from  the  military  service  of 
the  United  States  as  a  captain  of  theFoarth  Missouri  Volunteer  Cavalry ,  and  to  hon- 
orably diBcharge  said  Grebe  to  date  from  the  12th  day  of  December,  1864,  etc. 

Pursuant  to  the  provisions  of  said  act  of  Congress  so  much  of 
<<Gleneral  Orders,  TSo.  223,  Headquarters  Department  of  Missouri,  dated 
December  12, 1864,"  as  dismissed  from  the  military  service  of  the  United 
States  M.  R.  William  Grebe,  captain  Company  F,  Fourth  Missouri 
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Yolunteer  Gavalry,  was  revoked,  and  he  was  hoiuirably  discharged 
the  service,  to  date  from  the  12th  day  of  December,  1864. 

The  records  contain  no  evidence  of  the  origin  or  existence  in  tiie 
service  of  any  of  the  disabling  causes  alleged  by  appellant  as  basis  for 
pension,  or  of  medical  or  hospital  treatment  therefor. 

It  appears,  however,  by  evidence  of  a  very  exceptional  character, 
that  the  military  services  of  appellant  were  of  a  most  valuable  and  dis- 
tinguished character,  and  marked  by  acts  of  conspicuous  gallantry  and 
bravery.    It  is  shown  that  at  the  time  he  entered  the  service  the  appel- 
lant was  a  young  officer  of  the  German  army,  was  a  thoroughly  edu- 
cated and  trained  military  man,  and  immediately  after  joining  his  regi- 
ment in  1862  rendered  exceedingly  valuable  services  in  drilling  and 
instructing  the  newly  recruited  men  and  officers  in  their  military  duties. 
The  colonel  of  his  regiment,  the  late  George  E.  Waring,  jr.,  of  New 
York  City,  testifies  to  the  usefulness  and  value  of  his  services  as  a  com- 
pany and  regimental  officer  while  he  was  with  his  regiment,  and  after 
he  was  detached  from  the  regiment  in  1864,  for  duty  on  the  stafiGs  of 
Generals  McPherson,  Logan,  and  Howard,  the  exceptional  and  distin- 
guished character  of  his  service  in  this  capacity,  and  the  conspicuous 
gallantry  displayed  by  him  on  many  occasions  is  certified  to  by  the  late 
Maj.  Gens.  F.  P.  Blair  and  John  A.  Logan,  and  by  Maj.  Gen.  O.  O. 
Howard,  and  also  by  the  late  Gen.  W.  T.  Sherman,  in  communications 
the  genuineness  and  authenticity  of  which  is  testified  to  by  Gen.  L.  M. 
Dayton,  late  adjutant-general  on  the  staff  of  General  Sherman,  who 
states  that  they  were  written  and  signed  by  the  above-named  general 
officers  in  his  presence.    Duly  certified  copies  of  these  communications 
appear  on  file  in  the  case.    It  appears  therefrom,  and  from  the  testimony 
of  numerous  credible  and  thoroughly  reliable  witnesses,  who  are  shown 
to  have  been  present  and  to  have  been  eyewitnesses  of  the  facts  to 
which  they  testify,  that  at  the  battle  of  Atlanta,  Ga.,  July  22,  1864, 
while  serving  on  the  staff  of  General  McPherson,  and  when  that  ofiScer 
lost  his  life,  this  appellant  charged  at  the  head  of  a  mere  handful  of 
men,  rescued  the  body  of  General  McPherson  and  brought  it  off  the 
field  and  captured  some  of  the  men  who  had  killed  him.    On  the  28th 
of  the  same  month,  at  the  battle  of  Ezra  Ghapel,  Ga.,  General  Logan 
and  others  state  that  this  appellant  performed  one  of  the  most  heroic 
actionsof  the  war,  by  riding  out  between  the  firing  lines  during  the 
fight  and  rescuing  and  bringing  back  within  the  Union  lines,  at  the 
imminent  peril  of  his  own  life,  a  wounded  comrade  who  was  lying  about 
midway  between  the  two  lines  of  battle.    He  placed  the  wounded  man 
before  him  on  his  horse  and  rode  back  with  him  under  a  terrific  fire 
from  both  sides,  and  the  testimony  states  that  even  the  enemy  ceased 
firing  for  an  instant  and  cheered  the  action.    Both  Generals  Logan  and 
Howard  sx>eak  in  high  terms  of  the  distinguished  and  gallant  serv- 
ices rendered  by  the  appellant  on  August  31,  1864,  at  the  battle  of 
Jonesboro,  Ga.,  where  he  led  an  infantry  charge  against  the  eaemj 
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on  foot,  and  repulsed  them  just  in  time  to  prevent  their  breaking 
through  a  weak  spot  in  the  line  of  battle.  It  was  in  this  charge  that 
appellant  alleges  he  received  the  saber  wound  of  left  clavicle  for  which 
he  seeks  i)en8ion.  In  the  latter  part  of  1864  the  appellant  was  oftered 
by  the  governor  of  the  State  of  Missouri  the  command  of  a  regiment 
of  cavalry,  which  was  then  being  raised  and  organized  in  that  State, 
and  he  left  the  front  and  went  to  the  city  of  St.  Louis,  Mo.,  to  assume 
command  of  said  regiment  when  organized,  and  to  assist  in  its  organi- 
zation. While  awaiting  in  St.  Louis  the  completion  of  the  organiza- 
tion of  said  regiment  and  his  appointment  and  commission  as  its  colo- 
nel, the  appellant,  unfortunately,  became  involved  in  a  personal  diffi* 
cnlty  with  a  brother  officer  of  his  old  regiment,  the  Fourth  Missouri 
Volunteer  Cavalry,  which  resulted  in  a  duel,  the  appellant  being  the 
challenged  party,  in  which  he  shot  and  wounded  his  antagonist,  but 
was  himself  unhurt.  For  this  grave  breach  of  military  discipline  all 
the  parties  to  said  duel,  both  principals  and  seconds,  the  appellant 
among  them,  were  arrested,  court-martialed,  and  dismissed  the  service 
on  December  12, 1864. 

The  foregoing  facts  relative  to  the  military  career  of  this  apx)ellant, 
which  are  abundantly  shown  by  the  evidence,  although  they  have  no 
direct  bearing  on  the  issues  presented  in  this  case,  have  been  set  forth 
at  length  as  indicating  his  character  as  a  brave  and  gallant  soldier  and 
an  educated  and  honorable  gentleman,  whose  statements  relative  to  the 
facts  in  his  case  are  entitled  to  and  should  receive  more  than  ordinary 
weight  and  consideration.  The  cause  for  which  he  was  dismissed,  and 
the  circumstances  which  occasioned  his  having  to  leave  the  service 
without  an  honorable  discharge,  in  no  way  or  manner  reflect  upon  his 
character  as  an  honest,  reliable,  and  truthful  man,  and  afford  ample 
and  sufficient  reason,  as  stated  by  himself,  for  his  delay  in  asking  for 
a  pension  for  disability  incurred  during  his  service,  until  the  stigma  of 
his  dishonorable  dismissal  was  removed  by  a  recent  act  of  Congress. 

The  testimony  of  thoroughly'  reliable  and  credible  witnesses,  both 
that  contained  in  the  affidavits  filed  by  appellant  in  support  of  his 
claim  and  that  obtained  by  special  examination  of  this  case,  shows  that 
since  he  left  the  service  this  appellant  has  maintained  the  character  of 
an  honorable  gentleman,  an  honest,  upright,  and  truthful  man,  and  a 
good  citizen. 

The  appeUant  alleges  that  some  time  in  the  spring  or  summer  of 
1863,  while  with  his  regiment  at  Columbus,  Ky.,  he  was  ordered  to 
take  command  of  a  detachment  composed  of  details  from  various  com- 
panies of  the  regiment,  and  make  a  raid  across  the  Mississippi  Eiver, 
into  Missoari,  for  the  purpose  of  capturing  and  breaking  up  a  band  of 
guerrillas;  that  he  proceeded  to  carry  out  his  orders,  and  while  on 
Kaid  exx)edition,  and  when  in  the  act  of  leading  his  command  in  a  charge 
upon  the  enemy,  his  horse  was  shot,  or  fell  with  and  upon  him;  that 
the  horse  struggled  to  his  feet  and  dragged  .him  some  distance  by  his 
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right  foot,  which  was  fastened  in  the  stirrup,  and  again  fell  on  him, 
and  lay  struggling  and  kicking  until  pulled  off  by  some  of  his  com- 
rades, who  dismounted  and  came  to  his  assistance.  He  claims  that 
this  accident  resulted  in  a  hernia,  the  breaking,  or  dislocation  and  per- 
manent injury  of  his  right  ankle,  and  a  serious  injury  to  his  privates, 
which,  he  thinks,  were  struck  by  the  hoofs  of  the  horse  as  he  lay 
struggling  on  the  ground. 

Colonel  Waring,  the  commander  of  his  regiment  and  of  the  post  at 
Columbus,  Ky.,  at  the  time,  testifies  by  afiBdavit  and  on  special  exam- 
ination to  the  fact  of  the  appellant  being  sent  in  command  of  such  an 
expedition,  and  being  seriously  injured  by  his  horse  falling  on  him 
while  in  the  performance  of  that  duty,  some  time  in  1863,  bat  he  is 
unable  to  remember  the  nature  of  the  injury  sustained.  Three  of  the 
men  who  were  detailed  to  go  on  said  expedition,  and  who  came  to  the 
assistance  of  appellant  and  pulled  him  from  under  the  horse,  and  who 
are  rei)orted  to  be  reliable  and  of  good  repute,  testify  to  the  fact«  sub- 
stantially as  related  by  appellant. '  Other  members  of  said  expedition 
testify  to  the  fact  that  appellant  was  hurt,  as  alleged,  and  was  hauled 
back  to  camp  in  a  wagon. 

It  is  true,  there  is  some  discrepancy  in  the  statements  of  the  api>el- 
lant,  and  in  the  testimony  of  the  witnesses  as  to  the  exact  date  when 
this  accident  occurred.  The  appellant,  himself,  says  he  is  unable  to 
fix  the  date  exactly;  but  that  it  occurred  some  time  in  the  spring  or 
summer  of  1863,  and  that  he  was  injured  while  in  command  of  said 
expedition,  and  in  the  manner  and  under  the  circumstances  related  by 
him  can  not  be  seriously  doubted  from  the  evidence. 

This  evidence  has  been  accepted  by  your  Bureau  as  sufficient  to 
establish  the  service  origin  in  line  of  duty  of  the  hernia  for  which  the 
appellant  is  now  pensioned,  and  I  am  unable  to  perceive  the  reason 
why  the  hernia  should  have  been  accepted,  and  the  injury  to  ankle  and 
privates  rejected.  All  these  injuries  were  alleged  as  results  of  the 
same  accident,  and  the  proof  as  to  ond  seems  to  me  to  be  equally  as 
strong  and  conclusive  as  to  the  remainder.  It  is  true,  that  some  of  the 
witnesses  state  that  the  only  injury  they  remember  the  appellant  to 
have  received  at  that  time  was  a  rupture,  but  then,  again,  other  wit> 
nesses  mention  the  injury  to  ankle  and  privates  as  resulting  from  said 
accident,  and  fail  to  remember  anything  about  a  rupture.  The  two 
witnesses  who  appear  to  have  been  in  a  position  to  know  more  about 
the  facts  than  anyone  else,  both  specifically  state  that  he  received  all 
three  of  the  injuries  alleged  by  him  at  that  time,  and  that  his  privates 
were  bleeding  when  they  picked  him  up.  The  testimony  relative  to 
the  continuance  from  and  after  discharge  to  the  present  time  of  a  disii- 
bility  from  injury  to  ankle  and  privates  is  just  as  strong,  convincing, 
and  reliable  as  that  which  has  been  accepted  as  sufficient  to  show  the 
continuance  of  rupture.  The  medical  examinations  of  appellant  show 
the  existence  at  the  present  time  of  a  pensionable  disability  fix»m 
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injored  right  ankle  and  injury  to  penis,  and  the  medical  referee  of  your 
Bureau  held  on  December  7, 1897 — 

That  the  claim  for  hernia  of  left  side,  affection  of  penis,  iind  injnry  of  right  ankle 
can  not  he  rejected  on  medical  gronnds. 

The  apx)ellant  alleges  that  he  incurred  the  saber  wound  of  left  clavicle 
on  August  31, 1864,  at  the  battle  of  Jonesboro,  Ga.,  while  leading  an 
infantry  charge  against  the  enemy.  That  he  did  voluntarily  lead  such 
a  charge  in  the  most  gallant  and  heroic  manner  is  certified  to  by  Gens. 
John  A.  Logan  and  O.  O.  Howard,  as  has  been  hereinbefore  alluded  to. 
Numerous  witnesses  of  good  character  testify  that  lie  was  wounded  in 
said  charge  in  a  desperate  hand-to  hand  encounter  witli  the  enemy. 
L.  H.  Wagner,  who,  the  evidence  shows,  was  appellant's  orderly  at  the 
time,  and  who  is  one  of  the  witnesses  who  states  that  he  helped  the 
appellant  up  when  he  was  injured  by  the  fall  of  his  horse  in  1863,  testi- 
fies that  he  accompanied  the  appellant  in  said  charge,  was  at  his  side 
when  he  was  stabbed  in  the  left  shoulder  or  breast  by  a  saber  in  the 
hands  of  a  Confederate  officer,  and  that  he  (Wagner)  cut  down  the  man 
who  wounded  appellant. 

United  States  Senator  Lucien  Baker,  of  Kansas,  states  relative  to 
this  witness,  in  his  own  handwriting  and  over  his  signature,  that  he 
was  well  and  personally  known  to  him  ^^  as  honorable,  creditable,  and 
worthy  in  all  respects." 

This  witness  is  also  corroborated  by  several  witnesses  of  good  char- 
acter, who  swear  that  they  were  eyewitnesses  of  the  circumstances 
related  by  him,  and  that  they  are  true  and  correct  in  all  respects. 

A  pensionable  disability  is  found  on  the  first  and  last  medical  exami- 
nations of  appellant  as  resulting  and  existing  from  this  saber  wound. 
It  was  not  alluded  to  by  the  surgeon  on  his  second  examination  by  the 
board  at  Lansing,  Kans.,  March  9, 1898,  for  the  reason,  as  stated  by 
appellant,  that  he  at  that  time  had  temporarily  abandoned  the  prose- 
cution of  his  claim  on  account  of  said  saber  wound,  and  had  withdrawn 
it,  but  has  since  renewed  it.  The  only  adverse  circumstance  appear- 
ing in  this  case  is  the  absence  of  record  or  medical  evidence  showing 
the  existence  of  any  of  the  alleged  disabling  causes  in  service,  or  hos- 
pital, or  medical  treatment  therefor.  The  appellant  accounts  for  this, 
however,  by  the  statement  that  he  was  an  officer,  and  served  for  a 
good  part  of  the  time  on  the  staff  of  general  officers,  and  was  treated 
by  the  regimental  and  staff  surgeons  in  his  quarters  and  did  not  go  to 
hospital,  and  no  record  was  made,  fie  also  accounts  for  the  absence 
of  testimony  of  medical  treatment  for  the  disabling  causes  above  con- 
sidered during  the  years  following  his  leaving  the  service  by  the  fact 
that  nearly  all  of  the  physicians  that  had  been  consulted  by  him  in 
l>ast  years  were  dead  at  the  late  date  when  his  claim  was  filed. 

These  objections  apply  with  equal  force  to  the  hernia,  which  has  been 
admitted,  and  for  which  appellant  is  now  pensioned,  and  as  his  expla- 
nation of  the  absence  of  medical  evidence  is  sustained,  to  some  extent 
p.  D.— VOL.  10 7 
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at  least,  by  the  record  of  his  military  service  and  by  the  other  evideooe 
in  the  case,  I  believe,  in  view  of  the  high  stsiiiding  and  character  of 
appellant  as  a  soldier  and  a  citizen,  that  his  statements  in  this  respect 
are  worthy  of  credence. 

In  view  of  the  foregoing  considerations,  I  am  clearly  of  the  opinioa 
that  the  evidence  in  this  case  should  have  been  accepted  as  satificient 
to  establish  the  origin  in  service  and  line  of  duty  and  the  continuance 
since  discbarge  of  a  pensionable  disability  therefrom  of  injury  to  right 
ankle  and  privates  and  saber  wound  of  left  clavicle,  and  that  the  rejec- 
tion of  appellant's  claim  for  additional  pension  on  acox)unt  thereof  upon 
the  ground  stated  was  error,  and  said  claim  should  have  been  admitted. 

The  appellant  alleges  that  he  contracted  rheumatism  at  Memphis, 
Tenn.,  in  the  spring  of  1864,  while  he  was  holding  the  rank  of  captain 
of  Company  F,  Fourth  Missouri  Volunteer  Cavalry.  Several  witnesses 
of  good  character  testify  by  affidavit  and  upon  special  examination  to 
the  fact  that  he  was  sick  with  rheumatism  at  said  time  and  place,  and 
shortly  afterwards  at  Louisville,  Ky.,  while  en  route  to  join  his  regiment, 
and  it  seems  to  be  clearly  proven  that  he  had  been  free  from  rheuma- 
tism in  any  form  prior  to  his  entering  the  service  and  in  service  before 
said  time.  This  evidence  appears  to  have  been  accepted  by  your 
Bureau  on  the  adjudication  of  this  case  as  sufficient  to  establish  the 
origin  and  existence  in  service  and  line  of  duty  of  rheumatism,  a  legal 
approval  of  the  claim  for  rheumatism  having  been  entered  on  June  8, 
1898.  This  part  of  the  claim  was,  however,  subsequently  rejected  on 
June  14,  1898,  upon  the  medical  ground  that  no  pensionable  disability 
due  to  rheumatism  had  been  shown  to  exist  since  the  date  of  filing  the 
declaration  for  pension.  Tliis  ground  of  rejection  was  based  npon  the 
fact  that  the  three  medical  examinations  that  have  been  made  of  appel- 
lant failed  to  disclose  the  existence,  upon  the  respective  dates  when 
they  were  held,  of  any  objective  signs  or  symptoms  of  rheumatlBm. 
The  evidence  in  the  case  abundantly  shows,  however,  that  what  is 
described  by  the  witTiesses  and  by  the  appellant  himself  as  rheuma- 
tism, from  which  he  suffered  in  service  and  since,  was  in  reality  sciatica, 
and  a  number  of  reputable  witnesses  testify  that  he  has  suflFered  ever 
since  his  army  service  with  very  severe  and  acute  periodical  attacks  or 
paroxysms  of  this  disease. 

This  ^)ranch  of  this  case  was,  subsequent  to  the  action  rejecting 
rheumatism,  called  to  the  attention  of  the  medical  referee  of  your 
Bureau  on  December  20,  1898,  and  very  carefully  considered  by  that 
officer.  He  replied  on  January  6,  1899,  holding  that,  in  view  of  the 
evidence  that  has  been  furnished  and  since  sciatica  might  exist,  and 
in  a  severe  form,  at  intervals  and  leave  no  signs  that  would  be  dis- 
covered on  a  medical  examination,  a  further  special  examination  on 
this  point  would  be  necessary  before  an  intelligent  and  satisfactory 
medical  opinion  could  be  expressed  as  to  whether  a  pensionable  dis- 
ability, due  to  the  rheumatism  or  sciatica  accepted  as  existing  in 
service,  had  existed  since  the  date  of  filing  claim  for  pension.    He  sets 
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forth  folly  the  x>oints  to  which  he  desires  said  special  investigation  to 
be  directed  as  follows: 

Medical  examinations,  since  the  date  of  filing  the  claim,  do  not  show  any  ratable 
disability  from  rheumatism,  but  the  evidence  is  to  the  effect  that  the  soldier  has  had 
paroxysms  of  pain  due  co  sciatica,  and  that  these  attacks  have  been  so  severe  as  to 
render  him  temporarily  helpless.  Medical  evidence  of  treatment  for  such  attacks  is 
wanting.  There  is  lay  evidence  that  treatment  was  given.  There  is  nothing  positive 
as  to  the  number  of  such  attacks  and  the  degree  of  severity  since  date  of  filing  claim. 
In  view  of  the  evidence  thnt  has  been  furnished,  and  since  sciatica  might  exist,  and 
in  a  severe  form,  at  intervals  and  leave  no  signs  that  would  be  discovered  on  a 
medical  examination,  it  is  my  opinion  that  this  claim  should  be  sent  to  the  special- 
examination  division,  and  that  all  the  evidence,  medical  and  lay,  bearing  upon  the 
paroxysms  of  pain  termed  ''sciatic  rheumatism"  in  the  evidence  should  be  obtained. 
The  number  of  attacks  in  a  year,  the  number  of  attacks  since  filing  the  claim  for 
rheumatism,  the  nature  of  the  attacks,  the  apparent  cause  of  such  attacks,  the  parts 
affeet'ed,  the  duration  of  the  attacks,  aud  me<lical  evidence  of  treatment,  and  the 
character  of  the  treatment  are  points  of  importauce. 

When  this  examination  has  been  made  and.  is  submitted,  a  positive  medical  opinion 
can  probably  be  given  in  regard  to  the  question  asked  by  you  on  December  20,  1898. 
Even  if  it  shall  be  determined  to  medically  allow  this  new  disability,  there  is  no 
evidence  in  the  case  at  present  that  would  warraut  any  higher  rate  for  the  combined 
disabilities  than  total  of  rank  the  rate  now  received. 

I  fully  agree  with  tbe  medical  referee  that  further  iTivestigation  of 
this  branch  of  this  case  should  be  made  on  the  lines  pointed  out  by 
him  before  finally  passing  upon  and  adjudicating  appellant's  title  to 
pension  on  account  of  rheumatism.  For  the  reasons  above  given, 
therefore,  the  action  of  your  Bureau,  rejecting  the  claim  of  appellant 
for  additional  pension  on  account  of  injury  to  right  ankle  and  privates, 
saber  wound  of  left  clavicle  and  rheumatism,  is  hereby  set  aside  and 
reversed,  and  you  are  requested  to  cause  said  claim  to  be  reopened 
and  readjudicated  upon  its  merits,  in  accordance  with  the  views  and 
instructions  herein  contained. 


CONSTRUCTION-SPECI^VX.  ACT— ARREARS-RATING. 

Alonzo  B.  Chatfield. 

A  special  act  approved  June  8, 1898,  entitled  ''An  act  to  construe  an  act  approved 
June  3, 1884/'  rerating  and  including  the  disability  of  claimant  ''with  that  of 
a  class  of  pensioners  who  have  lost  an  arm  at  or  above  the  elbow ; ''  and  provid- 
ing that  said  act  of  June  3, 1884,  "  be  construed  to  be  continuous  iu  its  provi- 
sions/' and  that  "the  Comraissioner  of  Pensions  is  hereby  instructed  to  reenter 
and  continue  the  name  of  said  pensioner  on  the  roll  with  the  class  of  pensioners 
mentioned  iu  said  act,  at  the  rate  of  pension  provided  for  said  class,  from  and 
after  the  passage  of  this  act,''  is  not  retroactive  in  its  effect  and  does  not 
authorize  au  increase  of  pension  prior  to  the  approval  of  said  act,  nor  does  it 
anthorize  a  rerating  or  the  granting  of  arrears  of  pension. 

Asuistunt  Secretary   Webster  Davis  to  the  Commissioner  of  PeiisionSj 

January  30^  1899. 

Alonzo  B.  Chatfield,  late  private  of  Compauy  B,  Thirty-third  Illinois 
Infantry,  appealed  July  28,  1898,  from  the  Bureau  action  of  July  1, 
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1898,  allowing  his  claim  (Certificate  Ko«  27,832)  under  special  act 
approved  June  8,  1898,  rating  him  $36  per  month  for  loss  of  right  arm 
at  elbow,  from  the  date  of  the  approval  of  said  special  act  June  8, 1898. 

Claimant  contends,  in  brief,  that  he  should  have  been  rated  under 
said  special  act  of  June  8, 1898,  at  $36  per  month  from  August  4, 1886, 
the  date  at  which  the  rate  of  the  class  of  pensioners  with  which  he  is 
included  was  increased  from  $30  to  $36  per  month,  and  to  $24  from 
date  of  June  18, 1874,  under  the  first  special  act  of  June  3, 1884. 

Soldier  enlisted  August  20, 1861,  and  was  discharged  September  26, 
1863.  Be  was  pensioned  at  $8  per  month  for  loss  of  right  forearm; 
increased  to  $15  from  June  G,  1866;  $18  from  June  4,  1872;  and  $24 
fix>m  March  3, 1883.  By  special  act  of  June  3,  1884,  he  was  pensioned 
at  the  rate  of  $30  per  month  for  loss  of  forearm,  from  the  date  of  said 
special  act 

This  act  of  June  3,  1884,  provi<led  that  the  pension  of  claimant — 

Be  rerated  and  included  as  equal  disability  with  that  class  of  pensioners  who 
have  lost  an  arm  at  or  above  the  elbow,  under  an  act  of  Congress  entitled  ''an  act  to 
amend  the  pension  laws  by  increasing  the  pension  of  said  soldiers  and  sailors  who 
have  lost  an  arm  or  leg  in  the  service,  and  for  other  purposes/'  approved  March  3, 
1883,  snch  io crease  to  date  from  the  passage  of  this  act. 

As  heretofore  stated,  claimant  contends  that  und^r  the  above  special 
act  of  June  3, 1884,  he  should  have  been  rated  at  $24  per  month  under 
the  general  act  of  June  18, 1874. 

This  question  was  heretofore  raised  on  a  former  appeal,  and  was 
decided  adversely  to  claimant  by  Acting  Secretary  Muldrow,  August 
20, 1887,  which  decision  was  on  motion  for  reconsideration,  reaffirmed 
by  Assistant  Secretary  Bussey,  March  21,  1890. 

On  June  8,  1898,  Congress  passed  private  act  No.  272,  entitled — 

An  act  to  constrne  an  act  approved  June  third,  eighteen  hundred  and  eighty-four, 
rerating  and  including  the  disability  of  Alonzo  B.  Chatfield,  late  of  Company  B, 
Thirty-third  Regimeut  of  IllinoiB  Volunteer  Infantry. 

That  the  act  approved  June  third,  eighteen  hundred  and  eighty-four,  "rerAting 
and  including  the  disabilitj'^  of  Alonzo  B.  Chatfield,  late  of  Company  B,  Thirty-third 
Regiment  of  lUinoiB  Volunteer  Infantry,  with  that  class  of  pensioners  who  have  lost 
an  arm  at  or  above  the  elbow,''  be  construed  to  be  continuous  in  its  provisions;  and 
the  Commissioner  of  Pensions  is  hereby  instructed  to  reenter  and  continue  the  name 
of  said  j>en8ioner  on  the  roll  with  the  class  mentioned  in  said  act,  and  at  the  rate  of 
pension  provided  for  said  class,  from  and  after  the  passage  of  this  act. 

It  is  to  be  noted  that  this  act  confined,  in  terms,  the  benefit  conferred 
to  "from  and  after  the  passage  of  this  act."  It  therefore  was  not  retro- 
active in  its  efiect,  and  could  confer  no  benefit  prior  to  its  enac^tment^ 
Eetrospective  laws  are  strictly  construed.  (See  Sutherland  on  Statu- 
tory Construction,  par.  463,  4U6,  and  482.)  When  the  terms  of  the  act 
are  doubtful,  they  operate  prospectively  only. 

In  order  to  ascertain  the  purpose  or  intention,  if  not  clearl}^  expfiessed 
in  a  statute,  the  history  of  the  act  may  be  ascertained  fi-om  the  legisla- 
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tive  jonmals.  (See  Satherland  on  Btatntory  Gonstraction,  300;  Blake 
V.  NatioDal  Banks,  23  Wall.,  307,  and  Gardner  v.  Collector,  5  Wall.,  511.) 
A  reference  to  the  CongressioDal  Record  of  March  29, 1898,  page  3663, 
clearly  discloses  the  fact  that  the  act  was  not  intended  to  be  retroactive 
or  t(>  grant  arrears.  The  following  transcript  is  made,  Senator  Gallin- 
ger  having  charge  of  the  bill : 

The  bill  (S.  4003)  to  constrae  an  act  approved  Jane  3, 1884,  rotating  and  inolnding 
the  disability  of  Alonzo  B.  Chatfield,  late  of  Company  B,  Thirty-third  Regiment  of 
Illinois  Volanteer  Infantry,  was  considered  as  in  Committee  of  the  Whole.  It  pro- 
vides that  the  act  approved  June  3,  1884,  *'  rerating  and  inclnding  the  disability  of 
Alonzo  B.  Chatfield,  late  of  Company  B,  Thirtyrthird  Regiment  of  Illinois  Volanteer 
Infantry,  with  that  class  of  pensioners  who  have  lost  an  arm  at  or  above  the  elbow/' 
be  construed  to  be  continnous  in  its  provision ;  and  the  Commissioner  of  Pensions  is 
instrncted  to  reenter  and  continue  the  name  of  that  pensioner  on  the  roll  with  the 
class  mentioned  in  the  act,  and  at  the  rate  of  pension  provided  for  that  class. 

Mr.  CocKRELL.  I  should  like  to  ask  the  Senator  from  New  Hampshire,  the  chair- 
man of  the  committee,  whether  this  is  not  a  bill  which  grants  arrears  of  pension, 
practically  f 

Mr.  Gallinger.  I  will  say  it  was  not  so  intended,  and  if  there  is  any  question 
aboat  it  I  wish  the  Senator  from  Missonri  would  offer  an  amendment  making  it 
plain  that  it  does  not. 

Mr.  CoCKRELL.  I  think  it  does,  beyond  any  question. 

Mr.  Galli!7Grr.  It  ought  not  to  grant  arrears,  and  if  the  Senator  will  prepare  an 
amendment,  I  shall  be  glad  to  have  it  adopted. 

Mr.  CoCKRBLL.  I  move  to  insert  at  the  end  of  the  bill  the  words  ''from  and  after 
the  pas8;]ge  of  this  act.'' 

The  amendment  was  agreed  to. 

The  bill  was  reported  to  the  Senate  as  amended,  and  the  amendment  was  con- 
curred in. 

The  bill  was  ordered  to  be  engrossed  for  a  third  reading,  read  the  third  time,  and 


1  am  clearly  of  the  opinion  that  said  special  act  of  Jane  8,  1898,  is 
not  retroactive  in  its  terms,  and  does  not  authorize  an  increase  of  pen- 
sioB  prior  to  the  approval  of  the  act;  nor  does  it  authorize  a  rerating, 
or  the  granting  of  arrears  of  pension. 

"So  reason  appears  for  reversing  the  action  appealed  from,  nor  the 
former  departmental  decision  in  this  case,  and  said  Bureau  action  is 
accordingly  affirmed. 

The  papers,  including  a  copy  of  the  departmental  decision  of  August 
20, 1887  (the  original  having  disappeared  from  the  files  in  the  case), 
are  herewith  returned. 

NEGLJQENCE-I>BATII  CAUSE. 

Sarah  H.  Monty  (widow). 

Soldier,  an  epileptic  and  a  carpenter,  went  upon  the  roof  of  a  building  without  any 
other  motive  than  a  desire  to  pursqe  his  usual  avocation,  was  seized  by  an  epi- 
leptic fit,  fell  to  the  ground,  and  was  killed  by  the  fall.  He  was  well  aware  of 
his  epUeptic  condition,  having  been  subject  to  seizures  once  or  twice  a  week  for 
some  time  previous. 
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Meld:  If  the  death  of  a  soldier  is  shown  to  be  dne  to  his  own  negligence,  the  fact 
that  a  pensioned  oanse  was  present  as  a  factor  in  said  death  is  sabservient  to  the 
greater  and  proximate  factor  of  the  negligence  of  soldier.  Negligenoe,  and  not 
epilepsy,  was  the  proximate  cause  of  death.  (Balto.,  etc.,  R.  Go.  v.  JauMB,  95 
U.  S.,  439;  La.  Mnt.  Ins.  Co.  v,  Tweed,  7  Wall.,  52;  Mil.  Rway.  Co.  v.  KeUc^g, 
94  U.  S.,  474;  Margaret  Moran,  9  P.  B.,  492.) 

Assistant  Secretary  Webster  Davis  to  the   Commissioiier  of  Pensions^ 

January  26^  1899. 

The  appellant  herein,  Sarah  H.,  widow  of  Seymour  Monty,  formerly 
a  private  in  Company  H,  One  hundred  and  eighteenth  "New  York  Vol- 
unteer Infantry,  filed  her  application  under  the  general  law  ou  June 
19, 1886,  alleging  death  of  soldier  by  reason  of  epilepsy  incurred  in  the 
service.  Claim  was  rejected  on  August  29, 1888,  on  the  ground  that 
the  cause  of  death  was  not  due  to  tbe  service,  and  an  appeal,  filed  on 
December  2, 1897,  contends  that  the  rejection  is  contrary  to  law. 

The  facts  upon  which  rejection  was  had  were  as  follows: 

Soldier  was  an  epileptic,  the  evidence  showing  that  he  had  epileptic 
fits  as  often  as  once  or  twice  a  week.  He  was  a  carpenter  by  trade  and 
followed  that  calling  after  discharge.  His  attention  was  frequently 
called  by  his  family  and  friends  to  the  fact  that,  being  subject  at  any 
time  to  epileptic  seizures,  his  trade  was  a  dangerous  one  and  should  be 
abandoned.  He  made  light  of  the  admonitions,  intimating  that  he  could 
take  care  of  himself.  On  June  20, 1895,  while  in  pursuit  of  his  occupa- 
tion as  a  carpenter,  being  on  the  roof  of  a  building  at  I^o.  18  Warren 
street,  Chicago,  111.,  he  was  suddenly,  and  apparently  without  warning, 
seized  with  an  epileptic  fit,  fell  to  the  ground,  and  was  killed  by  the 
fall.  The  above  is  shown  by  testimony  of  witnesses  and  a  copy  of  the 
verdict  of  the  coroner's  jury. 

The  contention  in  the  appeal  is  to  the  effect  that  epilepsy  was  the 
cause  of  death,  and  the  issue  is  wholly  one  of  law. 

One  of  the  first  as  well  as  paramount  duties  that  one  owes  to  civi- 
lized society  is  the  preservation  of  his  own  life.  This  proposition  has 
never  been  doubted,  and  is  too  axiomatic  to  call  for  extended  discussion. 
It  rests  at  the  foundation  of  our  social  structure,  and  the  law  in  all  of 
its  various  phases  bears  out  its  truthfulness.  And  further,  one  has  no 
more  right  to  put  his  life  in  danger,  without  a  suflficient  cause,  than  he 
has  to  take  it  himself.  It  naturally  follows,  then,  that  it  is  one's  duty 
to  use  ordinary  care  and  diligence  in  the  preservation  of  his  life,  and 
that  he  should  not  be  guilty  of  negligence  when  such  negligence  might 
naturally  result  in  its  destruction. 

Kegligence  has  been  variously  described,  but  perhaps  the  best  defi- 
nitions, as  they  apply  to  the  case  at  bar,  are  those  given  by  Alderson, 
B.,  and  Mr.  Justice  Swayne,  viz : 

The  omission  to  do  something  which  a  reasonable  man,  guided  npon  those  consid- 
erations which  ordinarily  regulate  the  conduct  of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man  would  not  do.     (Blytho  t\  Barring- 
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ton  Waterworks  Co.,  25  L.  J.  Ex.,  213.)  Negligence  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordinarily  have  done  under  the  circumstances 
of  the  situation,  or  doing  what  such  a  person,  under  the  existing  circumstances, 
would  not  have  done.     (Baltimore,  etc.,  R.  Co.  r.  James,  95  U.  S.,  439.) 

Applying  these  principles  to  the  facts  in  the  case  at  bar,  we  find 
that  soldier,  fully  cognizant  of  the  danger  and  withoat  being  impelled 
8o  to  do  by  any  necessity  or  by  any  sudden  impulse,  or  actuated  thereto 
by  any  other  motive  than  a  desire  to  follow  his  usual  vocation,  volun- 
tarily put  himself  in  a  position  where,  by  reason  of  his  tendency  toward 
epileptic  seizures,  fatal  consequences  might  naturally  ensue.  Had  he 
exercised  that  care  which  a  prudent  man  subject  to  epilepsy  would 
have  used,  he  would  not  have  done  that  which  laid  him  liable  to  a  fatal 
accident. 

As  to  the  cause  that  produces  a  certain  effect,  the  law  looks  as  to 
negMgence  to  the  proximate,  and  not  to  the  remote  or  casual  cause.  It 
is  often  extremely  difficult  to  draw  a  distinct  line  between  a  proximate 
and  casual  cause,  but  the  general  rule  followed  is  that  a  proximate 
cause  is  one  which  but  for  the  negligence  of  the  person  the  event 
would  not  have  happened.  (Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall., 
52.)  The  proximate  cause  need  not  be,  in  point  of  time,  the  one  which 
immediately  preceded  the  effect.  Mr.  Justice  Strong  lays  down  the 
rule  as  to  this  point  as  follows: 

The  primary  cause  may  be  the  proximate  cause  of  a  disaster,  though  it  may  oper- 
ate through  successive  instruments.  *  *  «  The  question  always  is,  AVas  there  an 
unbroken  connection  between  the  wrongful  act  and  the  injury — a  continuous  opera- 
tion? (Milwaukee  Rwy.  Co.  r.  Kellogg,  94  U.  8.,  474.  See  also  Margaret  Moran,  8 
P.  I).,  492.) 

The  question  at  issue  in  the  case  at  bar  is,  Was  the  epilepsy  the 
proximate  cause  of  death?  From  one  point  of  view  the  question  must 
certainly  be  answered  in  the  affirmative;  for,  had  it  not  been  for  the  epi- 
lepsy acting  through  the  fall  from  the  roof,  death  would  not  have  ensued 
in  tho  manner  that  it  did.  But  this  is  not  enough.  Was  there  any 
other  cause  which,  acting  prior  to  the  attack  of  epilepsy,  was  the  gov- 
erning factor  in  the  incident!  This  query  must  also  be  answered  in 
the  affirmative;  for  we  have  already  seen  that  the  soldier,  with  a  com- 
plete knowledge  of  all  necessary  facts,  laid  aside  all  that  caution  which 
it  was  hi^  bounden  duty  to  exercise,  and  voluntarily  placed  himself  in 
a  condition  with  such  surroundings  that  a  fatal  accident  might  natu- 
rally result  to  him.  The  roof  of  a  house  is  not,  to  a  carpenter  in  normal 
condition,  a  dangerous  situation;  but  a  more  dangerous  situation  to  a 
Cjirpenter  liable  at  any  moment  to  an  epileptic  seizure  could  scarcely 
be  imagined.  The  negligence,  and  more  than  negligence,  the  reckless- 
ness of  the  soldier  in  imperiling  his  life  as  he  did,  by  placing  himself 
in  a  position  where  a  natural  result  would  be  death  to  him,  is  resi>on- 
aible  for  the  fatal  efiect. 

The  incident  may  be  summed  up  as  follows:  Death  by  reason  of  a 
Call  from  the  roof;  an  epileptic  lit  which  caused  the  fall;  and,  back  of 
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that,  negligence  in  going  npon  the  roof  with  a  full  knowledge  that  an 
epileptic  seizure  might  take  place  at  any  time.  Death  was  a  natural 
result  of  the  negligence,  and  came  about  by  an  unbroken  sequence 
between  that  negligence  and  the  fatal  fall. 

It  is  evident  by  the  face  brief  that  you  have  considered  soldier  to 
have  been  guilty  of  contributory  negligence;  but  I  fail  to  find  any  of 
the  elements  of  contributory  negligence  in  the  case.  Contributory 
negligence  can  not  be  imputed  unless  there  is  negligence  on  the  part 
of  one  person,  which  negligence,  cooperating  with  the  negligence  of 
another  person,  i)roduces  a  given  effect. 

Contributory  negligence,  in  its  ]egal  signi&oation,  is  such  an  act  or  omission  on 
*tbe  part  of  plaintiff,  amounting  to  a  want  of  ordinary  care,  as  concurring  or  cooper- 
ating with  the  negligent  act  of  the  defendant  is  a  proximate  cause  of  the  injury. 
(Beach  on  Con.  Neg.,  sec.  377;  Cooley  on  Torts,  674;  Sherman  and  Ked.  on  Neg.,  sec. 
25;  Wharton  on  Neg.,  sec.  300;  Deering  on  Neg.,  sec.  12.) 

I  do  not  intend  to  convey  the  impression  that  under  the  facts  as 
shown  in  this  case  the  distinction  between  negligence  and  contributory 
negligence  is  material.  I  can  easily  conceive  cases,  however,  which 
might  arise  in  ])ension  claims  where  the  distinction  would  have  to  be 
drawn.  It  would  be  unwise  to  lay  down  any  rule  as  between  the  two^ 
but  it  is  proper  to  state  that  if  the  death  of  a  soldier  is  shown  to  be  due 
to  his  own  negligence  the  fact  that  a  pensioned  cause  was  present  as  a 
factor  will  be  held  subservient  to  the  greater  and  proximate  factor  of 
the  negligence  of  the  soldier. 

1  find  that  the  soldier  in  question  was  guilty  of  negligence,  pure  and 
simple,  and  that  the  epilepsy  was  only  a  casual  and  not  the  proximate 
cause  of  death. 

Claimant  is  a  pensioner  under  the  act  of  June  27,  1890. 

The  action  appealed  from  is  affirmed. 


dependent  ket.ativk 8— colored  persons  -  emancipatiox- stec- 
tioxs  17^1,  4705,  4707,  and  47*^;5,  revised  statutes. 

Daniel  Bird  (father). 

Soldier  was  bom  in  18-13,  the  frnit  of  a  slave  marriage  consummated  in  accordance 
with  slave  customs  in  Mississippi  in  1833,  and  died  January  14, 1896.  His  mother 
died  in  Mississippi  in  1863,  six  years  before  said  marriage  could  have  been  rati- 
fied under  the  constitution  of  that  State.  His  father  filed  a  claim  June  2,  1897, 
for  a  pension  under  the  act  of  Juno  27,  1890,  as  dependent  father.     Held: 

1.  That  the  marital  relation  between  soldier's  father  and  mother  was  null  and  void, 

in  law,  and  claimant  has  no  legal  statuH  as  the  father  of  soldier. 

2.  Neither  section  4704  nor  4723,  Revised  Statutes,  afiect,  in  any  manner,  the  depend- 

ent fathers'  claims. 

3.  The  emancipation  proclamation  did  not  become  operative  except  when  enforced 

by  the  armed  forces  of  the  United  States,  nor  did  it  change  the  legal  status  of 
persons  held  in  slavery. 
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AfUfiiffaftt  Secretary  Wehatcr  Davis  to  Commissioner  of  Pensions^  January 

30,  1899. 

The  appellant  herein,  Daniel  Bird,  alleged  dependent  father  of  Daniel 
Matthews,  formerly  a  private  in  Company  F,  Fifty-eighth  United  States 
Colored  Volunteer  Infantry,  filed  his  declaration  under  the  act  of  June 
27,  1897,  on  June  2, 1897.  Claim  was  rejected  on  August  2,  1898,  on 
the  gronnd  of  no  title,  and  an  appeal  filed  on  October  29, 1898,  contends 
that  rejection  is  contrary  to  law. 

The  issue  raised  by  this  appeal  is  as  to  the  status,  under  the  pension 
laws,  of  the  father  by  nature  of  a  son  born  in  slavery,  the  facts  in  the 
particular  case  b.ing  as  follows:  Daniel  Bird,  a  slave,  was  married 
according  to  slave  custom  on  December  23, 1833,  to  Maria,  also  a  slave, 
in  Adams  County,  Miss.  The  soldier  in  question  was  born  us  the  fruit 
of  this  union,  in  said  county  and  State,  in  the  year  1843.  The  mother, 
Maria,  died  in  the  month  of  September,  1863,  at  Bayou  Mason,  in  Mis- 
sissippi. Said  Daniel  Bird  always  recognized  the  soldier  as  his  son, 
and  they  appear  to  have  lived  together,  after  discharge  in  18C6,  mutu- 
ally recognizing  the  tie  of  father  and  son,  until  the  soldier  was  placed 
in  the  Mississippi  State  Lunatic  Asylum  on  October  4,  1894,  in  which 
institution  he  died  on  January  14, 189G.  The  question  of  dependence 
has  not  been  passed  upon  by  the  Commissioner  of  Pensions,  the  claim 
having  been  rejected  for  reasons  previously  stated. 

It  becomes  neces:sary  at  the  outset  to  investigate  the  status  of  slaves 
as  affected  by  a  slave  negro  and  negress  assuming  the  marital  relation. 
The  principle  of  law  involved  is  laid  down  clearly  and  succinctly  in 
Hall  r.  United  States  (92  U.  S.,  27),  in  which  the  court  said: 

It  was  an  inflexible  rule  of  \tivr  of  African  nlavery,  wheresoever  it  existed^  that 
the  slave  was  incapable  of  entering  into  any  contract,  not  excepting  the  contract  of 
marriage. 

Certainly,  then,  the  marital  relation  existing  in  1833,  the  date  of  the 
slave  marriage  in  (question,  and  in  1843,  the  date  of  the  birth  of  the 
soldier,  was,  in  the  eyes  of  the  law,  absolutely  null  and  void.  This 
beiDg  true,  no  rights  of  any  kind  or  nature  could  spring  from  the  fruit 
of  such  marital  relation  while  their  status  was  that  of  slaves.  Such  a 
marriage,  although  null  and  void  at  the  dates  stated,  might  be  after- 
wards confirmed,  which  confirmation  might  resultin  dating  the  marriage 
back  to  inception,  so  far  as  certain  rights  are  concerned.  (Stewart  on 
Mar.  and  Div.,  sees.  74,  150,  and  151.)  It  must  be  distinctly  under 
stood  that  such  a  doctrine  does  not  hold  the  marriage  to  have  had  any 
validity  at  the  time  it  was  consummated ;  but  that  on  account  of  certain 
legal  principles  springing  into  existence  by  reason  of  facts  transpiring 
later  on  some  effect  is  given  to  the  result  of  a  previous  act  which  was 
at  the  time  null  and  void.  (Stewart  on  Mar.  and  Div.,  sec.  23,  and  cases 
cited  thereunder.) 
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The  constitution  of  the  State  of  MiasiBafppi,  ratified  on  December  1, 
1869,  in  section  22,  of  article  12,  redtes: 

All  personB  who  have  not  been  married,  bat  are  living  together  and  cohabiting  as 
man  and  wife,  shall  be  taken  and  held  for  all  purposes  of  law  as  married ;  and  their 
children,  whether  bom  before  or  after  the  ratification  of  the  constitation,  shall  be 
legitimate. 

Note  that  the  constitntion  speaks  of  the  individaals  in  the  present 
tense,  as  ^Hiving  together  and  cohabiting."  Now,  Maria  having  died 
a  namber  of  years  previous  to  the  adoption  of  this  constitntion,  it 
became  a  physical  impossibility  for  appellant  and  Maria  to  be  ^'living 
together  and  cohabiting"  on  December  1,  1869.  The  conclusion  is 
therefore  irresistible  that  the  constitution  did  not  in  any  way  afifect 
or  ratify  any  marital  act  of  appellant  and  Maria,  for  a  fulfilling  of  the 
condition  precedent,  viz,  the  <^ living  and  cohabiting  together"  on 
December  1, 1869,  was  an  impossibility.  This  point  was  definitely  set- 
tled by  the  supreme  court  of  Mississippi,  in  discussing  the  effect  of  the 
constitutional  clause  recited,  in  Floyd  v.  Galvert  (53  Miss.,  37),  in  these 
words: 

Those  only  shall  be  taken  and  held  as  married  who  were,  at  the  instant  of  the 
ratification  of  the  constitution,  living  and  cohabiting  together  as  man  and  wife, 
willingly  and  actually  recognizing  each  other  as  husband  and  wife,  and  desiring 
that  that  relationship  should  exist  between  them.  (See  also  Dickerson  &,  Brown, 
49  Miss.,  373.) 

The  marital  status,  then,  of  appellant  and  his  slave  wife  and  the  fruit 
of  the  said  marital  relation  must  stand  on  the  same  footing  as  that  of  a 
slave  marriage  and  its  results,  no  ratification  ever  having  been  made 
or  even  possible. 

The  appeal  contends  that  the  emancipation  proclamation,  promul- 
gated on  January  1, 1863,  nine  months  bef^^re  the  death  of  Maria,  had 
the  effect  of  overturning  the  former  status  of  slaves,  and  of  inferen- 
tially  legalizing  the  former  union  of  appellant  and  Maria.  This  Depart- 
ment held,  in  the  case  of  Harriet  Tinnin  (8  P.  D.,  218),  that — 

The  proclamation  of  President  Lincoln  of  January  1,  1863,  known  as  the  emanci- 
pation proclamation,  was  effective  only  as  a  war  measure,  and  did  not  ipso  facto, 
and  by  the  mere  force  of  its  own  terms,  set  f^e  or  change  the  legal  statna  of  per- 
sons held  in  slavery  in  the  States,  or  parts  of  the  States,  therein  designated,  bat 
operated  to  give  freedom  to  sach  pcrsoDS  only  when  it  was  enforced  by  the  armed 
forces  of  the  United  States. 

This  statement  is  fortified  by  acknowledged  authorities  on  interna- 
tional and  constitutional  law,  as  well  as  by  decisions  of  the  Supreme 
Court  and  various  courts  of  last  resort  in  different  States. 

It  is  contended,  however,  by  the  appellant  that  various  laws  of 
Congress  regarding  pension  claims  do  away  with  the  principles  of  law 
heretofore  recited,  and  that  the  x)ension  laws  intend  to,  and  do,  fix 
upon  appellant  a  pensionable  status,  the  laws  referred  to  evidently 
being  sections  4702,  4704, 4705,  and  4723,  Revised  Statutes. 
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A  carafiil  reading  of  section  4705  demonstrates  that  it  applies  strictly 
and  solely  to  widows  and  children  of  soldiers,  and  goes  wholly  to  the 
status  of  a  widow  of  a  colored  or  Indian  soldier,  and  to  the  children  ot 
sach  soldiers.  I  see  no  reason  whatever  to  believe  that  it  can  be  sac- 
cessfally  invoked  as  collaterally  furnishing  a  basis  for  proving  that 
one  is  entitled  to  a  pensionable  statns  as  an  alleged  dependent  father. 
Different  beneficiaries  under  the  pension  laws  stand  upon  a  variety 
of  footings,  and  because  a  certain  law  entitles  the  widow  of  a  sol- 
dier or  the  children  of  a  soldier  to  a  x>ension,  it  can  not  be  said  that, 
ergo,  the  said  law  best6ws  directly  or  indirectly  a  title  upon  a  father. 
A  father's  claim  must  stand  upon  its  own  foundation,  resting  ux)on  the 
laws  which  unquestionably  affect  a  father's  claim.  As  stated,  I  find 
nothing  in  section  4705,  Eevised  Statutes,  which  in  any  way,  collater- 
ally or  otherwise,  applies  to  a  dependent  father's  claim. 

Equally  true  does  the  above  argument  apply  to  section  4702,  Eevised 
Statutes,  which  has  to  do  solely  with  the  claims  of  widows  and  children 
of  soldiers;  there  being  nothing  in  said  section  which,  in  any  measure, 
has  to  do  with  or  attempts  to  define  the  status  of  a  father.  Under  this 
section  the  child  has  a  pensionable  status  because  it  is  the  heir  of  the 
soldier;  the  widow  taking  first,  and  the  child  succeeding,  under  certain 
circumstances,  to  the  widow's  title;  or,  under  certain  other  circum- 
stances, taking  title  direct,  which  title  would  have  been  in  the  widow 
had  there  been  one. 

Mutual  recognition  of  the  relationship  existing  between  appellant 
and  the  soldier  is  insisted  upon  as  proof  that  the  legal  relation  of  father 
and  son  existed. 

Section  4704,  Eevised  Statutes,  is  as  follows: 

In  the  administration  of  pension  laws  children  bom  before  the  marriage  of  their 
parents,  if  acknowledged  by  the  father  before  or  after  marriage,  shall  be  deemed 
legitimate.  * 

The  wording  of  this  section  is  identical  with  that  of  the  original  law, 
which  is  section  10,  of  Chapter  GCXXXIV,  acts  of  the  third  session  of 
the  Forty-second  Congress.  In  said  chapter,  which  is  *^An  act  to  revise, 
consolidate,  and  amend  laws  relating  to  pensions,"  the  rights  of  widows 
and  children  are  taken  up  at  section  8,  and  continued  through  sections  9, 
10,  11,  and  12,  no  other  subject,  or  persons,  or  class  of  persons  being 
treated  of  in  any  manner.  The  conclusion,  then,  is  forced  upon  us  that 
section  4704,  lievised  Statutes,  refers  to  the  status  of  a  child  per  se,  or 
so  far  as  it  might  affect  the  right  of  a  widow  claiming  for  the  child.  In 
line,  the  very  terms  of  section  4704,  Eevised  Statutes,  show  such  fact 
unmistakably.  It  certainly  can  not  be  said,  without  doing  violence 
to  all  rules  of  reasoning,  that  because  a  statute  de(*.lares  a  child  of  a 
soldier  legitimate  for  pensionable  purposes,  that  therefore  the  father  of 
the  soldier  is  the  soldier's  lawful  father  for  pensionable  purposes. 

It  is  an  indisputable  maxim  of  the  common  law  that  a  child  born  out 
of  wedlock  follows  the  civil  condition  of  its  mother.    Consequently, 


108  DECISIONS   RELATING  TO   PENSIONS. 

withoat  Btatatory  enactment,  a  child  of  a  soldier  bom  oat  of  lawful  wed- 
lock would  have  no  pensionable  status.  The  section  under  discussion 
does  away  with  this  common-law  rule,  and  is  nothing  more  uor  less  than 
a  remedial  statute,  bestowing  a  pensionable  status  upon  a  child,  with- 
out which  remedial  statute  it  would  have  none.  It  deals,  however, 
wholly  in  relation  to  the  status  of  a  child  of  the  soldier,  and  can  not 
be  considered  in  any  possible  light  as  aftecting  the  status  of  the  father 
of  the  soldier. 

It  is  a  misnomer  to  call,  in  such  a  case  as  the  one  under  discussion, 
a  father  or  child  illegitimate.  A  slave,  and  his  offspring  bom  a  slave, 
had  no  civil  statns  other  than  property.  The  child  was  nuUius  filius; 
he  had  no  legal  father,  and  could  take  no  rights  under  the  law  by  being 
the  son  of  the  man  who  had  begotten  him.  Equally  is  it  true  that  the 
father  could  take  no  right  under  the  law  from  the  child,  for  the  reason 
that  he  had  under  the  law  no  legal  status  as  a  father.  Section  4704 
remedies  this  as  far  as  a  child  of  a  soldier  is  concerned,  but  not  as  to 
the  fatlier  of  the  soldier. 

It  should  not  be  forgotten  that  this  section  is  not  a  law  governing 
simply  colored  children.  It  is  not  aimed  at  legitimatizing  colored  chil- 
dren only  so  far  as  they  may  come  under  its  general  provisions,  and  no 
argument  as  to  the  pensionable  rights  of  a  slave  father  can  be  founded 
on  said  section.  The  effects  of  a  slave  marriage,  so  far  as  they  relate 
to  the  marital  status  of  a  colored  soldier  and  his  wife  and  children,  are 
treated  with  in  section  4705,  which  section  we  have  seen  has  nothing 
whatever  to  do  with  the  status  of  a  dependent  father. 

It  remains  only  to  consider  any  bearing  that  section  4723,  Revised 
Statutes,  may  have  upon  the  question  under  discussion,  it  having  been 
specifically  invoked. 

Said  section  is  to  the  effect  that  all  colored  persons  who  were  borne 
on  the  rolls  of  the  organizations  to  which  they  belonged  as  slaves 
should  be  entitled  to  the  same  rights  under  the  law  as  to  bounty  and 
pension  as  though  they  had  not  been  slaves  at  the  date  of  their  enlist- 
ment. The  effect  of  the  statute  is  clear,  in  that  it  removes  a  certain 
civil  disability  resting  upon  certain  colored  soldiers.  It  has  nothing 
to  do  with  the  marital  condition  of  a  soldier's  father  or  mother;  it  is 
purely  a  remedial  statute  for  a  colored  soldier's  benefit,  and  affects 
only  a  soldier's  status  who  fell  within  the  provisions  of  the  section,  as 
well  as  possibly  said  soldier's  children. 

No  discrimination  is  made  against  appellant  because  of  his  race, 
color,  or  preivious  condition,  nor  against  the  soldier  for  the  same  rea- 
sons. The  appellant's  claim  is  rejected  because  his  status  is  such  that 
there  is  no  law  under  which  he  can  be  pensioned.  A  pension  is  a 
public  grant,  and  no  one  is  entitled  to  such  grant  unless  he  is  conola> 
sively  shown  to  be  within  the  enabling  statute. 

Whatever  is  not  unequivocally  granted  is  taken  to  be  withheld.  (Holyoke  Co.  v, 
Lyman,  15  Wall.,  500.) 
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No  act  of  any  officer  of  the  GovernmeDt  can  create  or  confer  a  right  to  a  pension, 
unless  such  officer  he  authorized  hy  law  so  to  do.  (Catherine  UarriH,  widow,  2  P.  D., 
0.  S..256.     Secretary  Delano.) 

The  action  ax)peale(l  from  is  afiirmed. 

INSANE    PEBSONS-DECluVR^VTIONS— PENDING    CLuVIM. 

Benjamin  R.  Mays  (insane). 

Application  on  behalf  of  an  insane  sailor  without  guardian   ma<le   by  his  wife 
accepted  as  sufficient  to  constitute  a  ^'  claim  pending''  at  the  date  of  his  deaitii. 

Assistant  Secretary   Webster  Davis  to   the  Commissioner  of  Pensions, 

January  30,  1899. 

The  appellant,  Deborah  E.  Mays,  on  October  10, 1892,  filed  a  declara- 
tion on  behalf  of  her  hasbaud,  Benjamin  E.  Mays,  formerly  a  sailor  in 
tbe  United  States  Navy,  in  which  she  stated  that  he  was  enrolled  on 
the  20th  of  May,  1861,  and  honorably  discharged  on  the  20th  of  May, 
1862;  that  he  had  not  been  employed  in  the  military  or  naval  service 
otherwise;  that  he  was  now  unable  to  earn  a  support  by  manual  labor 
by  reason  of  his  being  insane;  that  this  disability  was  not  a  result  of 
vicious  habits  and  was,  to  the  best  of  her  knowledge  and  belief,  per- 
manent; that  he  had  never  received  a  pension,  and  that  she  made  this 
declaration  for  the  puri)ose  of  having  him  placed  on  the  pension  roll 
under  the  provisions  of  the  act  of  June  27, 1890,  and  asked  that  the 
pension,  when  allowed,  be  paid  to  her  as  his  lawful  wife,  as  provided  by 
tbe  act  of  Congress  approved  August  8, 1882.  This  declaration  she 
signed  "  Deborah  Mays,  lawful  wife."  The  sailor  died  on  the  25th  of 
Jane,  1893.  The  appellant  filed,  on  July  20,  1893,  a  claim  for  pension 
in  her  own  right  as  widow,  under  section  3  of  the  act  of  June  27, 1890, 
which  was  allowed  in  March,  1894.  The  claim  tiled  by  her  on  behalf 
of  the  sailor  was,  at  the  same  time,  rejected  on  the  ground  that  as  she 
was  not  the  sailor's  legal  guardian  she  could  not  make  a  valid  claim  on 
his  behalf,  and  on  the  further  ground  that  ^^  the  sailor  having  died,  no 
person  would  have  title  to  complete  the  claim  if  it  were  valid."  From 
that  action  an  appeal  was  taken  December  13, 1897. 

The  second  ground  of  rejection  above  stated  was  in  accordance  with 
rulings  in  force  at  the  time  the  action  was  ta>ken,  but  is  no  longer 
tenable,  it  being  now  held  that  the  provisions  of  section  4718,  Eevised 
Statutes,  art/  applicable  to  the  act  of  June  27, 1890,  and  authorize  the 
widow  or  minor  children  of  a  deceased  soldier  to  prosecute  his  pending 
claim  under  said  act  and  receive  the  accrued  pension  to  the  date  of  the 
death  of  such  soldier.  (See  Adolph  Bernstein,  7  P.  D.  229,  and  Eachel 
M.  Hix,  ib.,  259.)  The  only  question  to  be  considered,  therefore,  is 
whether  the  sailor  had  an  application  for  pension  under  the  act  of  June 
27, 1890,  pending  at  the  time  of  his  death.    The  appellant  asserts  that 
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he  was  insane,  confined  in  an  asylnm,  and  withont  a  gaardian,  and 
contends  that  she  had  a  right  to  make  application  for  him  as  "next 
friend." 

In  the  case  of  Joseph  Crawford  (7  P.  D.,  582)  the  Department  held 
that  a  i>er8on  non  compos  mentis  and  withont  a  committee  or  guardian 
may  file  a  valid  declaration  for  pension  by  his  next  friend,  applying 
the  ruling  in  the  case  of  Simon  P.  Showalters  (7  P.  D.,  478)  as  to  the 
filing  of  a  declaration  by  the  next  friend  of  a  minor. 

In  the  case  of  Joel  Ames  (8  P.  D.,  171)  it  was  held  that  where  a 
person  has  not  been  judicially  declared  insane,  or  confined  in  an  asylum 
or  public  institution  for  the  care,  keeping,  and  treatment  of  the  insane, 
he  may  prosecute  a  claim  for  pension  in  person;  and  that  where  a 
person  has  been  judicially  declared  insane,  or  is  confined  in  an  institu- 
tion for  the  safe-keeping,  care,  and  treatment  of  the  insane,  he  must 
prosecute  his  or  her  claim  by  next  friend,  guardian,  or  committee,  but 
payment  will  be  made  only  to  the  qualified  guardian  or  committee. 

Assuming  it  to  be  true  that  the  soldier  was  insane  and  confined  in 
an  asylum  on  October  10, 1892,  and  that  he  was  without  a  guardian,  I 
am  of  the  opinion  that  an  application  in  his  behalf  for  pension  under 
the  act  of  June  27, 1890,  could  be  made  and  prosecuted  by  his  wife  as 
^'  next  friend,"  and  that  the  declaration  filed  by  her  on  said  date  should 
be  accepted  as  a  valid  application  in  that  capacity. 

The  sailor  being  dead,  and  the  right  to  the  pension  applied  for  having, 
upon  his  death,  vested  in  the  widow,  the  appointment  of  a  guardian  is, 
of  course,  unnecessary.  In  fact,  it  might  be  dispensed  with,  even  if  he 
were  alive,  by  the  exercise  of  the  discretionary  power  vested  in  the 
Commissioner  of  Pensions  by  the  act  of  August  8, 1882. 

The  action  of  your  Bureau  is  reversed,  and  readjudication  directed 
in  accordance  with  the  views  above  expressed. 


marrla.ge-distrtct  of  columbia. 

Henry  Higgins  (deceased). 

Annie  Higgins  (widow). 

1.  The  rates  of  penHion  allowed  in  the  deceased  soldier's  claim  were  in  accordance 

with  the  certificates  of  medical  examination  therein. 

2.  A  marriage  per  verba  do  present i  was  valid  at  common  law,  and  is  valid  within 

the  District  of  Columbia.     (Thomas  r.  Holtzman,  18  D.  C,  62;  Meister  r.  Moore, 
96  U.  S.,  76.) 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj 

January  31y  1899. 

Henry  Higgins  was  a  member,  during  the  war  of  the  rebellion,  of 
Company  D,  Ninety-seventh  Pennsylvania  Infantry,  and  was  a  pen- 
sioner, certificate  No.  169787,  under  the  general  law,  at  the  time  of  his 
death,  October  17, 1892. 
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On  March  17, 1886,  he  filed  a  claim  for  additional  pension  on  account 
of  rheumatism,  which  was  rejected  March  16, 1889,  on  the  ground  of 
his  failure  within  a  reasonable  time  and  after  due  notice  to  establish  the 
same  by  the  necessary  evidence.  Thereafter  the  claim  was  reopened  and 
was  yet  pending  when  he  died.  His  widow,  Annie  Higgins,  this  appel- 
lant, completed  the  same,  and  it  was  allowed  in  June,  1896,  at  $4  per 
month  from  August  9, 1883;  $8  per  month  from  January  13, 1888,  and 
$14  per  month  from  January  20, 1891 ;  the  rate  on  account  of  the  original 
pensioned  cause,  '4oss  of  part  of  right  index  finger,"  being  $3  per 
month  in  addition. 

On  March  8, 1893,  appellant  filed  a  claim  for  pension  as  his  widow, 
under  1)he  general  law,  which  was  allowed  in  June,  1896,  at  $8  per 
month,  with  $2  per  month  additional  on  account  of  each  of  four  minor 
children  of  the  deceased  soldier,  a  ceremonial  marriage  on  January  20, 
1887,  having  been  shown. 

On  July  16, 1896,  she  filed  a  claim  for  rerating  of  her  said  i)eusion, 
alleging  a  common-law  marriage  prior  to  March  19,  1886,  date  of 
i^proval  of  the  act  of  Congress  providing  that  the  rate  of  pension  of 
widows  should  be  $12  per  month,  unless  they  were  married  to  the  sol- 
dier subsequent  to  that  date,  in  which  case  it  should  remain  as  fixed 
by  former  laws,  viz,  at  $8  per  month.  And  on  May  25, 1897,  she  also 
filed  a  claim  for  rerating  of  her  deceased  husband's  pension. 

1^0  formal  record  of  final  action  appears  to  have  been  made  in  either 
of  these  rerating  claims,  however,  although  the  jacket  contains  an 
indorsement  dated  September  11,  1896,  that  the  attorney  was  then 
advised  that  '^common-law  marriages  are  not  recognized  in  the  District 
of  Columbia,  the  residence  of  claimant  and  soldier,"  and  also  an  indorse- 
ment dated  September  16, 1897,  that  the  request  for  rerating  of  the 
soldier's  pension  can  not  be  considered,  there  being  no  manifest  iigus- 
tice  in  the  rating  of  such  pension,  and  on  October  6, 1897,  said  Annie 
Higgins,  through  her  attorneys,  appealed  in  both  these  claims,  con- 
tending a  common-law  marriage  prior  to  March  19, 1886,  is  shown  in 
her  own  claim,  and  manifest  injustice  in  rating  in  the  deceased  soldier's. 

The  papers  were  returned  by  me  on  July  15,  1898,  for  a  report  as  to 
yonr  final  action,  and  oh  their  retrausmittal  I  find  a  brief-face  in  each 
of  the  appealed  claims,  showing  that  the  claim  by  the  widow  in  her  own 
case  was  rejected  July  22, 1898,  on  the  ground  that  no  valid  marriage 
prior  to  March  19, 1886,  is  shown,  as  held  by  the  law  division  of  your 
Bureau,  and  that  her  claim  for  rerating  of  her  deceased  husband's  pen- 
sion was  rejected  August  22, 1898,  because  of  no  medical  grounds  for 
rerating. 

The  soldier's  original  claim  was  filed  September  17, 1867,  on  account 
of  loss  of  his  finger,  and  such  pension  was  allowed  in  1880  at  $3  per 
month,  the  middle  and  distal  phalanges  of  the  right  index  finger  being 
amputated,  leaving  only  the  proximal  phalanx.  The  rating  allowed  on 
account  of  this  disability  is  in  accordance  with  tlie  recommendation 
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made  by  every  examining  board  in  the  case,  and  no  injustice,  therefore, 
oan  be  said  to  exist  in  such  rating. 

The  certificates  of  examination  in  August,  1885,  states  the  only 
external  structural  changes  from  rheumatism  were  enlargement  of 
joints  of  fingers  of  left  hand  and  exostosis  on  each  patella.  The  action 
of  the  heart  was  also  somewhat  increased  and  irregular  and  area  of 
cardiac  dullness  increased,  with  blowing  systolic  murmur  over  region 
of  mitral  valves.  The  surgeons  stated  there  was  valvular  lesion  with 
some  hypertrophy,  probably  due  to  rheumatism. 

The  next  examination,  in  January,  1&88,  showed  that  the  only  '^  sur- 
face manifestations  "  of  rheumatism  were — 

The  right  elbow  and  knee  joints  one-half  inch  more  in  circumference  than  the  left, 
somewhat  Benaitive  upon  manipnlation,  and  elbow  quite  stiff. 

The  heart's  action  was  also — 

yariableia  frequency,  but  not  irregular ;  no  murmur;  no  perceptible  cnlurgement; 
no  disturbance  of  general  circulation, 

and  eight-eighteenths  was  recommended  for  rheumatism. 

When  next  examined,  in  January,  1891,  but  eight  eighteenths  was 
again  recommended  for  that  disability  and  disease  of  heart  The  de- 
scription of  the  disability,  however,  given  in  the  certificate  of  that 
examination  would  seem  to  warrant  a  higher  rating,  and  fourteen- 
eighteenths  was  accordingly  allowed  in  the  grant  of  pension. 

The  description  is  as  follows : 

Left  ankle  joint  is  red  and  swollen.  He  is  quite  lame  in  cousequence.  The  joints 
of  fingers  are  permanently  enlarged  by  deposits,  due  to  former  attacks  of  inflamma- 
tion. Left  shoulder  joint  is  lame,  stiff,  and  dry.  Heart's  action  is  rapid  and  forci- 
ble. There  is  some  hypertrophy,  with  aortic  stenosis.  No  mitral  deficiency  detected. 
Position  normal.  Slight  dyspnoea  after  exercise,  and  pulse  rate  increased  as  above 
indicated  (96-116).    Lungs  are  normal. 

It  is  manifest  from  these  descriptions  of  the  soldier's  disability  from 
rheumatism  that  no  injustice  was  done  in  rating  his  pension  on  account 
of  such  disability  or  of  all  his  disabilities.  Your  rejection  of  his  wido  w^s 
claim  for  rerating  of  his  pension  was  therefore  proper,  and  is  affirmed 
accordingly.  ^ 

As  to  the  question  of  marriage  herein,  the  law  of  the  place  where  the 
parties  resided  at  the  time  of  marriage,  or  at  the  time  the  right  to  i>en- 
sion  accrued,  determines  the  validity  or  invalidity  of  the  marriage, 
under  the  act  of  Congress  approved  August  7, 1882.  (Pension  Laws, 
etc.,  ed.  September,  1897,  p.  54.) 

It  appears  that  this  soldier  was  a  resident  of  the  District  of  Columbia 
at  the  time  of  his  death,  and  that  he  and  appellant  were  ceremonially 
married  there  in  1887,  and  had  lived  there  since  the  beginning  of  their 
alleged  prior  matrimonial  cohabitation. 

The  law  division  holds  that  common-law  marriages  are  not  valid  in 
said  District. 

Assistant  Secretary  Hawkins  held  iu   1888  in  the  case  of  Fanny 
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Gnrtis,  colored  (2  P.  D.,  159),  that  as  there  is  no  law  of  the  District 
expressly  declaring  invalid  herein  a  marriage  which  would  be  valid  at 
common  law,  sach  a  marriage  must  be  held  to  be  valid  in  this  District, 
ander  the  decisions  of  the  United  States  Supreme  Court  in  Meister  v. 
Moore  (96  U.  S.,  76),  and  Maryland  v.  Baldwin  (112  U.  S.,  490),  that— 

A  marriage  valid  at  common  law  is  valid,  notwithstanding  the  statutes  of  the 
State  where  It  is  contracted  prescribe  directions  respecting  its  formation  and  solem- 
nization, nnless  they  contain  express  words  of  nullity. 

That  decision  (by  Assistant  Secretary  Hawkins),  however,  does  not 
discuss  the  question  at  any  length,  and  the  question  does  not  apx>ear  to 
have  been  given  very  fqll  consideration  in  its  legal  aspects,  no  mention 
even  being  made  of  the  act  of  Congress  approved  February  27, 1801, 
which  declared  that  the  laws  of  the  State  of  Maryland  should  be  and 
continue  in  force  in  that  part  of  the  District  of  Columbia  ceded  to  the 
United  States,  which  is  the  present  "District  as  a  whole;  that  part  pf 
the  District  which  had  been  ceded  by  the  State  of  Virginia  having  been 
retroceded  in  1846. 

It  is  held  by  the  courts  of  Maryland  and- is  the  settled  law  in  that 
State,  under  the  Maryland  statute  of  1777,  that  some  religious  ceremony 
is  necessary  to  perfect  a  marriage,  and  that  no  lawful  marriage  can  be 
contracted  merely  per  verba  de  present!  or  per  verba  de  future  cum 
copula  (Denison  v.  Denison,35  Md.,  361). '  A  grave  question,  therefore, 
arises  whether  that  holding  by  the  courts  of  Maryland  should  govern 
as  to  the  law  of  this  District;  and  the  question  requires  most  careful 
consideration. 

The  act  of  1777,  the  only  law  of  Maryland  upon  the  subject,  provides 
(section  III)  that — 

The  rites  of  marriage  between  any  white  persons,  subjects  or  inhabitants  of  this 
State,  shaU  not  be  celebrated  by  any  person  within  this  State,  nnless  by  ministers, 
etc. :  *  •  •  and  if  any  person  shall  celebrate  the  rites  of  marriage  between  any 
white  persons,  as  aforesaid,  contrary  to  the  true  intent  and  meaning  hereof,  he  shall 
forfeit  and  pay  for  every  offense  five  hundred  pounds  current  money. 

And  also  (section  V)  that — 

No  person  within  this  State  shall  marry  without  such  license  as  by  this  act  is 
directed,  etc.,  *  *  •  uuder  penalty  of  five  hundred  pounds  current  money,  etc. ; 
*  *  *  and  if  any  minister  shall  marry  any  person  without  such  license  or  publi- 
cation aa  aforesaid  he  shall  forfeit  five  hundred  pounds,  etc.     *     *    « 

And  the  only  additional  provision  made  by  Congress  since  1801,  as 
to  marriages  in  the  District  of  Columbia,  is  as  to  the  persons  who  may 
officially  celebrate  marriages,  the  act  of  May  13, 1896,  providing  that 
judges  of  courts  of  record  and  justices  of  the  peace,  as  well  as  minis 
ters  of  the  church,  may  so  officiate. 

As  stated  above,  the  courts  of  Maryland  hold  that  under  this  law  of 
1777  some  religious  ceremony  is  essential,  and  that  a  contract  of  mar- 
riage per  verba  de  presenti  or  per  verba  de  future  cum  copula  is  not 
sufficient  to  constitute  marriage. 
F.  D,— VOL.  10 8 
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Ill  the  early  case  of  Gheseldine  v.  Brewer  (1  Har.  &  McH.,  152),  bow- 
ever,  decided  in  1739  (prior,  it  should  be  noted,  to  the  enactment  of  1777 
as  to  religions  celebration  of  Maryland  marriages),  the  court  of  Mary- 
land affirmed  a  judgment  rendered  on  an  instruction,  given  upon  an 
issue  involving  a  question  of  legitimacy,  that — 

If  the  jury  find  that  the  said  Kenelm  and  Mary  had  consented  and  agreed  to  be 
man  and  wife,  and  hud  <-ohabited  and  copulated  as  such  before  the  birtif  of  the  lessor 
of  tlie  plaintiff',  they  should  render  their  verdict  for  the  plaintiff t 

But  this  decision  was  not  followed  in  Fornshill  v.  Murray  (1  Bland, 
Gh.,  482),  decided  in  1821;  and  was  expressly  repudiated  as  an  author- 
ity in  Denison  r.  Denison,  above  cited. 

The  court  stated  in  Fornshill  v.  Murray  that — 

Certainly  the  most  correct  if  not  the  only  legal  mode  of  contracting  marriage, 
here  as  in  England,  is  b^'-  having  it  celebrated  in  the  face  of  some  church  or  with 
the  hlesHing  of  a  clergyman. 

This  seems  to  speak  somewhat  doubtfully  of  the  necessity  of  a  reli- 
gious ceremonj',  but  decisions  succeeding  that  of  Denison  i\  Denison, 
cited,  decided  in  1872,  in  which  such  a  ceremony  is  declared  to  be  indis- 
pensable, and  marriages  per  verba  de  presenti  and  per  verba  de  futnro 
cum  copula  are  expressly  repudiated,  adhere  to  the  holding  that  some 
such  ceremony  is  needed  to  validate  a  marriage  in  that  State;  although 
the  fact  of  a  ceremony  need  not  always  be  strictly  proved,  evidence  of 
general  reputation  merely,  from  which  marriage  may  be  inferred,  being 
sufficient  except  in  cases  of  adultery  or  bigamy,  in  which,  only,  strict 
proof  is  required.  (Jackson  r.  Jackson,  80  Md.,  176,  82  Md.,  17;  see 
also  Boone,  Lessee,  v.  Purnell,  28  Md.,  607;  Kedgrave  v.  Redgrave,  38 
Md.,  97 ;  and  Jones  v.  Jones,  Admr.,  46  Md.,  159, 48  Md.,  391.) 

Stewart  on  Marriage  afad  Divorce  cites  the  District  of  Columbia  as 
a  territory  in  which  a  celebration  is  not  necessary  to  the  validity  of  a 
marriage  in  that  District,  and  refers,  as  supporting  his  statement,  to 
the  cases  of  United  States  v.  McCormick  (1  Cranch  O.  0.,  593) ;  United 
States  V.  Lambert  (2  Cranch  C.  C,  137);  Blackburn  v.  Orawfords  (3 
Wallace,  175) ;  and  Meister  v.  Moore  (96  U.  S.,  76) ;  none  of  which  crises, 
however,  except  the  last,  in  fact  pertains  to  this  question. 

The  case  of  United  States  v.  McCormick,  cited,  was  on  an  indictment 
for  celebrating  a  marriage  of  a  i\oman  under  16  years  of  age  without 
consent  of  parents,  contrary  to  the  Maryland  statute,  and  was  decided 
upon  the  points  only  (1)  that  the  addition  "clerk''  to  the  name  of  the 
accused  on  the  indictment  was  not  sufficient  under  the  statute  as  an 
allegation  that  he  was  a  clergyman,  entitled  to  celebrate  marriages,  at 
the  time  of  the  alleged  offense,  and  (2)  that  the  failure  of  the  indict- 
ment to  allege  that  the  marriage  in  question  was  celebrated  without 
the  consent  of  the  woman's  guardian  was  fatal  to  it,  although  it  alleged 
such  marriage  was  without  the  consent  of  parents,  the  statute  provid- 
ing that  the  consent  of  parents  or  guardians  must  be  obtained. 

So  in  the  case  of  United  States  v.  Lambert,  an  indictment  for  big- 
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amy,  it  was  held  only  that  the  fact  that  a  clergyman  ^as  aathorized 
to  celebrate  marriages  may  be  shown  by  parol  testimony,  as  any  matter 
in  pais. 

Likewise  in  the  case  of  Blackburn  v.  Crawford,  It  was  held  only  that 
a  marriage  in  the  District  of  Columbia,  celebrated  in  fact  by  a  clergy- 
man, is  not  invalid  for  want  of  a  license. 

The  parties  in  that  case  lived  in  Maryland,  and  a  certain  ceremonial 
marriage  in  the  District  of  Columbia  was  alleged.  The  trial  court  was 
asked  to  instruct  the  jury  that — 

It  is  competent  for  them  on  aU  the  evidence  to  find  that  no  marriage  was  ever  cel- 
ebrated between  the  said  Crawford  and  Elizabeth  Taylor,  and  nnless  they  find  that 
a  marriage  was  in  fact  celebrated  between  them  their  vetdict  onght  to  be  for  the 
defendant. 

This  instruction  the  court  refused  to  give,  and  gave  instead,  on  its 
own  motion,  one  to  the  effect  that  a  marriage  in  Maryland  is  lawful 
although  not  solemnized  before  any  minister  of  the  gosi)el. 

The  Supreme  Court  held  that  the  instruction  asked,  but  refused,  was 
'' unexceptionable,"  and  that  given  erroneous,  under  the  pleadings, 
because  it  instructed  as  to  finding  a  marriage  <'at  any  time,"  the  plead- 
ings alleging  one  at  a  particular  time;  and  the  court  stated  expressly 
that — 

In  oar  view  of  the  case^  the  questlonr  of  a  marriage  per  verba  de  presenti  did  not 
arise.    We  have,  therefore,  not  considered  that  subject. 

The  case  of  Meister  t?.  Moore,  also  cited  by  Mr.  Stewart,  was  a  Mich- 
igan case,  and  was  decided  upon  an  authoritative  decision  by  the 
supreme  court  of  that  State  as  to  common-law  marriages  therein, 
such  decision  by  the  State  court  being  held  by  the  United  States 
Supreme  Court  to  be  binding  upon  the  latter  in  the  case  then  before  it. 

As  seen,  therefore,  none  of  these  decisions  cited  by  Mr.  Stewart  was 
upon  the  question  of  the  law  as  to  marriages  in  the  District  of  Colum- 
bia,  and  after  careful  research  among  the  published  reports  of  the 
decisions  of  the  courts  of  the  District  of  Columbia  I  find  but  one  deci- 
sion bearing  upon  this  question,  the  case  of  Thomas  v.  Holtzman  (18 
D.  C,  62),  decided  in  1888,  which  was  a  case  involving  an  issue  of 
marriage  between  a  free  colored  man  and  a  slave  woman  in  the  District. 

The  court  (Justice  Merrick  delivering  the  ojiinion)  stated : 

It  ia  not  at  all  apparent  that  it  ever  was  the  law  that  a  marriage  in  facie  ecelesitp  was 
necessary  for  the  purpose  of  legitimating  the  issue.  It  is  trne  that  the  conrt  of  appeals 
of  Maryland  in  the  last  four  or  five  years  has  decided  that  such  was  the  law,  but  that 
decision  is  hot  binding  upon  us.  It  is  laid  down  by  Blackstoue  that  a  marriage  per 
▼erba  de  presenti,  without  the  intervention  of  a  clergyman,  is  a  legitimate  marriage, 
and  both  Story  and  Kent  say  that  according  to  the  universal  understanding  in  this 
country  a  marriage  per  verba  de  presenti,  without  the  intervention  of  a  clergyman, 
followed  by  cohabitation,  makes  a  legitimate  marriage.  In  the  year  1844  that  ques- 
tion was  greatly  contested  in  the  case  of  Tlie  Queen  v.  Mills,  in  the  House  of  Lords  in 
England,  and  by  a  divided  conrt  the  judgment  of  the  Irish  tribunal  was  sustained, 
which  has  affirmed  that  a  marriage  in  facie  ecclesiie  was  necessary  to  give  legitimacy 
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to  the  issno.  That  was,  as  we  have  said,  by  a  divided  conrt,  and  the  opinion  of  Lord 
Campbell  in  the  case,  one  of  the  ablest  opinions  that  has  ever  been  written,  is  a  most 
powerfal  vindication  of  the  ancieiit  doctrine  that  a  marriage,  to  be  a  valid  marriage, 
BO  as  to  legitimate  the  issue,  does  not  require  the  presence  of  a  clergyman.  He  cit«6 
with  marked  emphasis  and  approbation  the  authority  of  Kent  and  Story  as  to  the 
common  law  on  this  subject,  certainly  as  it  was  formerly  understood  in  America. 

The  court,  continuing,  states  that  the  above  remarks  were  by  way  of 
suggestion  merely, 

in  order  t4i  repel  the  conclusion  that  it  has  been  definitively  settled  that  the  presence 
of  a  clergyman  is  necessary  so  far  as  the  legitimacy  of  the  issue  is  concerned; 

and  decides  that  case  under  the  statute  as  to  colored  persons.  This 
expression  of  opinion,  however,  can  not  be  regarded  as  mere  obiter 
dicta,  as  Mr.  Justice  Strong,  of  the  United  States  Supreme  Oourt,  said 
in  the  case  of  Meister  v.  Moore,  cited  above,  concerning  a  similar  expres- 
sion made  by  Justice  Cooley,  of  the  supreme  court  of  Michigan,  in  the 
case  of  Hutchins  v.  Kimmel,  cited  by  Mr.  Justice  Strong;  but  it  is  "an 
authoritative  declaration  of  what  is  the  law  ^  of  this  District,  notwith- 
standing the  Maryland  statute  and  decisions,  as  Mr.  Justice  Strong 
held  was  Judge  Oooley's  declaration  as  to  the  Michigan  law. 

There  can  be,  I  think,  little  doubt  that  this  judicial  expression  of 
opinion  as  to  the  validity  in  this  District  of  a  marriage  per  verba  de 
presenti  should  govern,  instead  of  the  contrary  finding  made  by  tlie 
courts  of  Maryland,  and  notwithstanding  the  statute  of  February  27, 
1801,  declaring  that  the  laws  of  Maryland  then  existing  should  be  and 
continue  in  force  in  said  District. 

I  am  aware  of  the  holding  that  the  decisions  of  the  courts  of  a  State 
construing  a  law  of  that  State  are  ordinarily  binding  upon  the  courts 
of  other  jurisdictions;  and  the  Supreme  Oourt  of  the  United  States 
held  in  the  case  of  Meister  v,  Moore,  cited,  that  the  holding  of  the 
Michigan  supreme  court  as  to  the  validity  in  that  State  of  marriages 
per  verba  de  presenti  is  binding  upon  the  United  States  Supreme  Court.. 

But  the  question  herein  is  not  one  of  statutory  construction  of  a  local 
law  as  to  a  matter  of  local  interest  merely.  The  statute  of  Maryland 
of  1777  as  to  marriages  requires  no  construction ;  its  import  is  plain, 
direct,  and  unambiguous,  and  the  question  is  merely  one  of  fact  as  to 
what  was  the  common  law  on  the  subject  of  marriages  without  celebra- 
tion. That  this  fact  is  a  legal  fact,  a  fact  of  law,  does  not  change  the 
nature  of  the  consideration. 

It  is,  therefore,  the  province  of  the  court  in  such  case  to  determine, 
not  what  marriage  is,  but  what  the  common  law  held  it  to  be :  and  such 
question  is  peculiarly  and  especially  one  for  the  courts  of  this  District 
to  decide  as  to  marriages  within  the  District,  the  supreme  court  of  the 
District  having  "  general  jurisdiction  in  law  and  equity,"  and  being  also 
an  appellate  court.    (Act  of  March  3, 1863, 12  Stat,  762.) 

Furthermore,  marriage,  the  thing  here  in  controversy,  is  not  a  matter 
of  restricted  interest,  local  to  the  State  of  Maryland,  and  one,  therefore. 
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within  the  sole  jurisdiction  of  the  courts  of  that  State.  Marriage  is  a 
thing  of  common  right,  a  right  descended  to  us  from  the  common  law, 
and  which  can  not,  therefore,  be  abridged  or  curtailed  or  cut  oflf  except 
by  express  enactment  of  the  legislative  power  (Meister  v.  Moore,  cited), 
and  the  sole  legislative  power  for  the  District  of  Columbia  is  Congress 
(Loughborough  v.  Blake,  6  Wheat,  317;  WiUiard  v.  Presbury,  14  Wall., 
676),  which  has  enacted  no  law  in  anywise  abridging  this  common  right 
of  marriage,  unless  it  be  considered  that  the  act  of  February  27, 1801, 
declaring  the  laws  of  Maryland  shall  be  in  force  in  the  District  does  so. 

Said  act,  however,  contains  no  express  inhibition  as  to  marriages; 
nor  does  the  act  of  1777  of  the  Maryland  laws  and  the  Supreme  Court 
of  the  United  States,  in  the  same  authoritative  case  of  Meister  v. 
Moore,  so  frequently  crted  herein,  holds  not  only  that  a  marriage  per 
verba  de  praesenti  was  valid  at  common  law,  but  that  such  a  marriage 
is  valid  in  any  part  of  this  country  notwithstanding  a  statute  of  the 
State  may  provide  for  celebration,  license,  etc.,  unless  such  statute 
declares  also  that  marriage  without  such  celebration  or  license  shall  be 
invalid  and  void. 

The  Supreme  Court  states  also  in  this  case  that  there  can  be  <<no 
doubt''  that  such  marriages  (per  verba  de  prsesenti)  were  valid  at  com- 
mon law  '<in  view  of  the  adjudications  made  in  this  country  from  its 
earliest  settlements  to  the  present  day."  (See  also  State  of  Maryland  v. 
Baldwin,  112  U.  S.,  490;  1  Bishop  on  Mar.,  Div.,  and  Sep.,  sec.  410.) 

The  District  of  Columbia  being  national  territory,  from  which  fact 
Bishop  concludes  that  **tbe  laws  of  marriage  and  divorce  there  pre- 
vailing are  national"  (1  Mar.,  Div.,  and  Sep.,  sec.  156),  this  declara- 
tion by  the  highest  federal  judicial  authority  as  to  what  the  common 
law  was  would  seem  of  itself  to  be  well-nigh  conclusive,  in  this  country 
at  least,  on  the  question  in  this  jurisdiction,  and  is  a  strong  confirma- 
tion of  the  finding  made  by  the  supreme  court  of  the  District;  and 
the  early  Maryland  case  of  Cheseldine  v.  Brewer,  cited  above,  decided 
prior  to  the  Maryland  statutes  of  1777,  although  it  has  been  lately  over- 
ruled as  stated,  stands  in  line  with  the  holding  by  the  United  States 
Supreme  Court  and  by  the  supreme  court  of  the  District. 

There  being,  therefore,  no  statute,  either  of  Maryland  or  of  the  Dis- 
trict, dechiring  a  marriage  per  verba  de  praesenti  invalid  and  void; 
and  in  view  of  the  holding  of  the  United  States  Supreme  Court  and  of 
the  supreme  court  of  the  District  that  such  a  marriage  was  valid  at 
common  law,  and  of  the  holding  by  the  former  court  that  it  is  valid  in 
any  State  in  this  country  where  the  statute  does  not  declare  it  to  be 
invalid,  and  of  the  holding  by  the  latter  court  that  the  holding  of  the 
courts  of  Maryland  on  the  question  of  the  validity  of  such  marriages 
at  common  law  is  not  binding  on  the  coarts  of  this  jurisdiction,  I  am 
constrain^  to  hold  that  a  marriage  per  verba  de  prsesenti  is  valid  in 
this  District;  and  the  decision  in  Fanny  Curtis  (2  P.  D.,  159)  is  approved 
as  to  this  question. 
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Your  action  in  the  widow's  claim  is,  therefore,  reversed,  and  you  will 
please  readjudicate  the  claim  accordingly,  to  determine  whether  such  a 
marriage  existed  in  this  case. 


MARRIAGE-DISTRICT  OP  CfOLUMBIA— IOWA. 

Maria  McCarthy  (widow). 

1.  A  statute  regulatint;  the  forms  of  marriage  is  merely  directory,  and,  unless  it  con- 

tains an  express  clause  of  nullity,  a  marriage  valid  at  common  law  is  valid 
under  such  a  statute. 

2.  The  statutes  in  force  in  the  District  of  Columbia  contain  no  express  clause  of 

nullity,   and  a  marriage  valid  at  common  law  is  valid   in  the  District  of 
Columbia. 

3.  A  marriage  valid  at  common  law  is  valid  in  the  State  of  Iowa.     See  case  of  Annie 

Dennis  (9  P.  D.,  243). 

Assistant  Secretary  Webster  Davis  to  the  Oommissianer  of  Pensions^ 

January  31j  1899. 

Maria,  widow  of  Daniel  McCarthy,  late  private  in  McDermott's  com- 
pany, Fifth  Battalion  District  of  Columbia  Infantry,  by  her  attorney, 
March  5, 1898,  filed  a  motion  for  reconsideration  of  departmental  deci- 
sion of  Angast  22, 1896,  affirming  tlie  Bureau  action  of  December  18, 
1896,  rejecting  her  widow's  claim.  No.  618691,  filed  July  18, 1895,  under 
the  act  of  June  27, 1890,  on  the  ground  that  she  was  not  the  legal 
widow. 

It  is  contended  th^  a  valid  marriage  is  proved;  that  the  parties,  by 
mutual  agreement,  agreed  to  live  together  as  man  and  wife  in  the  Dis- 
trict of  Columbia  in  1864;  that  they  did  so  live  and  cohabit  for  about 
thirty  years,  twelve  years  in  the  District  of  Columbia  and  about  seven- 
teen years  in  the  State  of  Iowa;  that  one  child  was  born  as  the  issue 
of  said  marriage,  who  died  and  was  buried  in  Mount  Olivet  Cemetery 
February  20, 1897,  and  tliat  the  evidence  shows  a  valid  common-law 
marriage  under  the  laws  of  the  State  of  Iowa. 

Soldier  enlisted  April  18, 1861,  and  was  honorably  discharged  July 
18,  1861.    He  died  in  Washington,  D.  C,  May  17, 1895. 

The  only  question  involved  in  the  appeal  is  the  question  of  the 
validity  of  claimant's  marriage  to  soldier. 

Several  affidavits  were  tiled  with  the  appeal,  tending  to  show  a  valid 
common  law  marriage  in  the  State  of  Iowa,  and  in  view  of  this  fact  the 
case  was  reopened  by  departmental  decision  of  July  16, 1898,  and  the 
papers  returned,  under  rule  3  of  the  First  Division  of  Rules  of  Practice, 
to  enable  the  Bureau  to  first  pass  upon  the  new  and  material  evidence. 

The  i>apers  are  now  returned  with  a  report  of  the  law  division, 
dated  August  29, 1898,  in  which,  after  setting  forth  the  testimony  as  to 
continuous  cohabitation  of  the  parties  as  husband  and  wife  in  the  Dis- 
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trict  of  Oolumbia  twelve  years^  and  in  the  State  of  Iowa  for  some 
seventeen  years,  conclades  as  follows : 

Upon  these  facts  the  contention  is  based  that  a  common-law  marriage  has  been 
established  under  the  State  of  Iowa,  bat  as  these  parties  began  cohabitation  as  hus- 
band and  wife  in  the  District  of  Columbia;  and  with  the  exception  of  the  time  they 
were  domiciled  in  Iowa  they  lived  together  as  such  husband  and  wife  for  some  eight 
years  in  Washington,  D.  C,  preceding  the  soldier's  desertion  and  death  in  1895,  the 
▼alidity,  therefore,  of  this  marriage  must  be  construed  under  the  laws  of  the  Dis- 
trict of  Columbia  instead  of  those  of  the  State  of  Iowa,  in  accordance  with  the 
provisions  uf  seotion  2  of  the  act  of  August  7,  1882,  amending  section  4702  of  the 
Revised  Statutes,  which  provides: 

"That  marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised 
Statutes,  shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law 
of  the  place  where  the  parties  resided  at  the  time  of  the  marriage,  or  at  the  time 
when  the  right  to  pension  accrued/'    »    »     « 

After  a  careful  review  of  the  evidence  in  the  case,  I  am  constrained  to  hold  that  a 
common-law  marriage  has  not  been  established,  as  such  marriages  are  not  recognized 
in  the  District  of  Columbia;  and  the  opinion  of  the  division  of  December  13,  1895, 
holding  that  the  claimant  is  not  the  legal  widow  of  the  soldier,  is  accordingly 
adhered  to. 

Withoat  repeating  the  testimony  at  length,  it  may  be  briefly  recapit- 
ulated as  follows: 

Claimant,  who  was  a  widow  with  two  young  children,  assumed 
matrimonial  relations  with  soldier  in  the  District  of  Columbia  in  1864 
or  1865;  that  the  issae  of  said  alleged  marriage  was  a  sou,  born  in 
Washington,  D.  C,  prior  to  their  removal  to  the  State  of  Iowa,  and 
named,  after  the  soldier's  father,  Jeremiah  McCarthy;  that  in  the  latter 
part  of  1866  soldier  removed  to  Iowa,  taking. claimant  and  their  said 
child  with  them,  where  the  child  soon  died;  that  the  claimant  returned 
to  Washington  with  the  body  of  her  child  for  burial;  that  the  funeral 
services  of  the  child  were  held  in  St.  Aloysius  parish,  and  the  child  was 
buried  in  Mount  Olivet  Cemetery,  February,  1867 ;  that  soldier  remained 
in  Iowa,  and  after  the  funeral  of  her  child  claimant  returned  to  him  in 
that  State,  where  she  continued  to  live  and  cohabit  with  him  as  his 
wife  up  to  about  1885  or  1886,  when,  soldier  having  secured  a  Govern- 
ment appointment,  they  returned  to  Washington,  D.  C,  where  soldier 
purchased  a  house  and  placed  claimant  in  charge  of  it  as  his  wife; 
that  while  in  Iowa  soldier  bought  and  sold  real  estate,  and  that  in  the 
sale  she  was  recognized  as  his  wife;  that  in  less  than  a  year  before  his 
death,  in  1894,  soldier  deserted  claimant  and  denied  a  common-law 
mnrriage  and  claimed  that  they  were  never  legally  married;  that  from 
the  time  of  their  first  cohabitation,  in  1864  or  1865,  to  the  date  of  his 
desertion^  in  1893  or  1894,  they  had  continuously  conducted  themselves 
a8  husband  and  wife;  that  they  so  represented  themselves  to  their  rela- 
tives, friends,  and  neighbors,  and  were  so  regarded  by  them  and  those 
with  whom  they  had  business  relations. 

If  the  testimony  as  to  the  relation  of  these  parties  is  true,  and  there 
are  no  other  facts  tending  to  disprove  their  marital  relation  than  the 
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desertion  of  the  husband  and  his  repudiation  of  a  marriage  in  18d3  or 
1894,  a  marriage  valid  at  common  law  has  been  established  under  the 
laws  of  the  State  of  Iowa,  where  marriage  is  held  to  be  a  civil  contract, 
as  the  acts  and  conduct  of  soldier  for  over  twenty-five  years  speak  more 
convincingly  than  his  act  and  language  in  1893  or  1894.    ^ 

Denial  of  marriage,  being  declaration  in  his  own  in  interest,  is  entitled 
to  but  little  weight.  (See  Greenawalt  v.  McEnelley,  85  Pa.,  State  Rep., 
352.)  A  marriage  by  consent  of  the  parties,  followed  by  long  and  con- 
tinuous cohabitation  as  husband  and  wife,  is  as  valid  and  binding  as  a 
ceremonial  marriage,  unless  the  statute  law  of  the  place  where  the 
marriage  was  contracted  in  terms  forbids  such  a  marriage  or  declares 
them  void.  This  neither  the  statutes  of  the  District  of  Columbia  nor 
the  statutes  of  the  State  of  Iowa  do.  See  statutes  of  Maryland  of  1777, 
chapter  12  (I  Kilty,  445-446),  which  by  the  act  of  Congress  approved 
February  27, 1801  (2  Stat.  L.,  103),  were  continued  in  force  in  that  part 
of  the  District  ceded  by  Maryland  to  the  United  States.  See  also 
chapter  30  of  Compiled  Statutes,  in  force  in  the  District  of  Columbia, 
compiled  by  Albert  &  Lovejoy  in  1894,  pages  271,  274. 

Section  4  of  said  chapter  30,  Compiled  Statutes  of  the  District  of 
.Columbia,  page  272,  provides  who  shall  "celebrate  the  rights  of  mar- 
riage" in  the  District,  and  section  6  of  said  chapter  30  provides  that 
^^no  person  shall  mapry  within  this  District  without  such  a  license  as 
by  this  act  is  directed  •  *  •  under  a  penalty  of  £500  current 
money,"  and  section  7  (ibid)  provides  the  same  penalty  for  those  "per- 
sons belonging  to  this  District  who  shall  go  out  of  this  District  and 
there  marry  with  any  person  belonging  to  this  District  contrary  to  this 
act,"  but  neither  of  these  sections  provides  that  a  marriage  valid  at 
common  law  shall  be  invalid,  or  that  marriage  between  parties  who  do 
not  "  celebrate  the  rites  of  marriage"  or  who  fail  to  procure  a  license 
shall  be  void;  but,  on  the  contrary,  section  12  of  said  chapter  30  clearly 
implies  their  validity  and  legality  by  providing  the  class  of  marriage 
which  may  be  declared  valid  by  the  court,  and  enumerating  only  those 
marriages  contrary  to  section  2  of  the  chapter  which  enumerates  the 
prohibited  degrees  of  kindred  or  affinity  and  second  marriage  where 
the  first  was  subsisting. 

To  deny  the  "celebration  of  the  rites  of  marriage"  except  by  the 
clergy^  or  acjcording  to  the  ceremony  of  certain  churches,  is  not  to  deny 
the  right  of  marriage,  which  is  a  natural  right,  and  older  than  the 
statutes. 

The  Maryland  statute  of  1777,  and  chapter  30  of  the  Compiled  Stat- 
utes, ill  force  in  the  District  of  Columbia,  were  amended  by  the  act  of 
May  13,  1896,  which  provided  that  marriage  in  the  District  of  Columbia 
may  be  celebrated  by  the  judge  of  any  court  of  record,  or  any  justice 
of  the  peace,  and  section  4  of  the  act  provides  that — 

No  marriages  heretofore  solemnized  shall  be  deemed  or  adjudged  to  be  invalid,  nor 
shall  the  validity  tliereof  be  in  any  way  affected  on  acconnt  of  any  want  of  author- 
ity in  any  person  solemnizing  the  same,  if  consanimated  with  a  full  belief  on  the 
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part  of  ibe  persons  so  married,  or  either  of  them,  that  they  were  lawfully  joined  in 
marria^. 

The  act  also  reduced  the  penalty  imposed  npon  the  person  who 
flailed  to  comply  with  the  provisions  of  the  act  from  £500,  as  provided 
in  said  chapter  30,  to  ^^not  less  than  $50  nor  more  than  $250.'' 

I  have  been  unable  to  find  a  single  case  that  has  ever  decided  that  a 
common-law  marriage  in  the  District  of  Columbia  was  void,  or  that 
the  want  of  a  license  or  the  absence  of  clergy  was  fatal  to  the  validity 
of  a  marriage  consummated  by  consent  and  cohabitation  between  per- 
sons competent  to  marry. 

The  United  States  Supreme  Court  held,  in  the  case  of  Blackburn 
V.  Crawfords  (3  Wall.,  175),  that  a  marriage  celebrated  in  the  District 
of  Columbia  by  a  clergyman,  in  the  presence  of  the  church,  was  not 
invalid  for  want  of  a  license,  and  that,  in  their  view,  a  marriage  per 
verba  de  preseqti  did  not  arise.  In  that  case  the  evidence  showed 
that  the  marriage  was  celebrated  in  a  church  by  the  assistant  minister 
of  the  church,  and  for  that  reason  the  question  of  whether  there  was  a 
common-law  marriage  became  immaterial. 

If  in  view  of  the  provision  of  section  6  of  said  chapter  30,  Compiled 
Statutes  of  the  District  of  Columbia,  272,  that  ^'no  person  within  this 
District  shall  marry  without  such  license,  as  by  this  act  directed,"  a 
marriage  without  such  license  is  valid,  as  was  held  by  the  United 
States  Supreme  Court  in  said  case  of  Blackburn  v.  Crawfords,  in  1865, 
on  what  theory  can  it  be  argued  that  a  marriage  per  verba  de  presenti 
would  be  void  if  the  rite  of  marriage  was  not  celebrated  by  a  minister, 
as  required  by  section  4  of  said  chapter  30?  The  provision  of  the 
statute  in  relation  to  the  necessity  for  a  license  is  more  arbitrary  and 
vindicatory  than  the  provision  which  requires  the  marriage  ceremony 
to  be  celebrated  by  the  clergy,  as  in  the  latter  case  no  punishment  is 
prescribed  for  the  persons  >who  marry  without  religious  ceremony, 
although  the  person  who  celebrates  the  rite  of  marriage,  contrary  to 
the  true  intent  and  meaning  of  section  4  of  said  chapter  30,  is  required 
to  forfeit  and  pay,  for  every  offense,  £500,  current  money,  while  under 
said  section  6  the  x>6rson  who  shall  marry  without  a  license  is  subject 
to  the  same  fine,  as  well  as  the  minister  who  shall  marry  any  person 
without  a  license. 

If  therefore  a  marriage  without  a  license  is  not  void  for  want  of  a 
license,  it  follows  that  a  marriage  without  the  rite  being  celebrated  by 
a  clergyman  would  not  be  void  for  want  of  such  celebration,  and  the 
reason  is  that  all  such  and  similar  statutes  are  directory  merely,  and 
wbile  the  parties  violating  the  statute  are  subject  to  punishment  pro- 
vided in  the  statute,  a  marriage  valid  at  common  law  or  a  marriage  per 
verba  de  presenti  is  not  invalid  unless  the  statute  prescribes  an 
express  clause  of  nullity. 

As  stated  by  Greenleaf  on  Evidence,  voL  2,  par.  460: 

Hairiage  U  a  civil  contract  by  the  law  of  nations,  to  the  validity  of  which  the  con- 
tent of  parties  able  to  contract  is  all  that  is  required  by  natural  or  pubUo  law.    If 
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the  oontnct  la  made  p«r  verba  de  preaenti,  thongh  it  is  not  consmniiuited  hj  cohabi- 
tation, or -if  it  be  made  per  yerba  de  fntaro,  and  to  be  followed  by  oonsammation,  it 
amounte  to  a  valid  marriage  in  the  absence  of  all  civil  regalation  to  the  contrary. 
And  tbongh  in  most,  if  not  all,  the  United  Statee  there  are  statntee  regulating  the 
celebration  of  the  marriage  rites  and  inflicting  penalties  on  all  who  disobey  the 
regulations,  yet  it  is  generally  considered  that  in  the  absence  of  any  positive  statute 
declaring  that  all  marriages  not  celebrated  in  the  prescribed  manner  shall  be  abso- 
lutely void,  or  that  none  but  certain  magistrates  or  ministers  shall  solemnize  a  mar- 
riage, any  marriage  regularly  made  according  to  the  common  law,  without  observing 
the  statute  regulations,  would  still  be  a  valid  marriage. 

This  is  the  general  doctrine  accepted  and  cited  by  Mr.  Jastice  Strong 
in  the  case  of  Meister  v.  Moore  (96  U.  S.,  76),  citing  also  Parton  v.  Henry 
(1  Gray  Mass.,  119) ;  Bishop  on  MaiTiage  and  Divorce,  section  283,  et. 
seq.;  Reeve's  Domestic  Relation,  199,  200;  2  Kent  Com.,  90,  91,  and 
Hutchins  v.  Kimmell  (31  Mich.,  126).  See  also  Proctor  v.  Bigelow 
(38  Mich.,  282). 

The  case  of  Hutchins  v.  Eimmell,  cited  and  followed  by  the  Supreme 
Court  of  the  United  States,  and  cited  as  authority  by  American  courts 
and  text  writers  generally,  holds  that  marriage  between  parties  capa- 
ble of  contracting  it  is  of  common  right  and  valid  by  a  common  law 
prevailing  throughout  Christendom ;  that  regulations  restrictive  of  it 
or  imposing  conditions  upon  it  are  exceptional;  that  they  depend  on 
local  statutes,  and,  as  in  all  other  eases  of  exceptions,  if  one  claims 
that  a  case  falls  within  the  exception,  the  burden  of  proof  is  upon  him 
to  show  the  fact;  that,  prima  facie,  a  good  marriage  is  shown  when  the 
contract  is  proved  with  cohabitation  following  it,  and  we  can  not  assume 
that  there  are  regulations  restrictive  of  the  common  right  until  they 
are  shown.  Tlie  opinion  of  the  court  in  that  case  was  rendered  by  Jus- 
tice Thomas  M.  Cooley,  and  the  suit  was  an  action  in  case  for  criminal 
conversation.  The  marriage  involved  was  a  foreign  one,  alleged  to 
have  taken  place  in  the  Kingdom  of  Wurtemberg,  and  the  court  con- 
ceded that  an  actual  marriage  must  be  proved;  that  such  evidence  of 
cohabitation  and  reputation  as  would  be  sufficient  in  other  civil  actions 
would  not  suffice  where  it  was  sought  to  fix  upon  the  woman  the  crime 
of  adultery,  citing  authorities.  It  was  contended  that  proof  of  cere- 
mony alone  was  not  proof  of  the  marriage  until  the  law  was  shown 
which  would  make  it  such ;  but  the  court  held  that  proof  of  the  cere- 
mony of  marriage  did,  prima  facie,  establish  it,  and  affirmed  the  judg- 
ment of  the  circuit  judge  who  had  so  held. 

The  court,  often  referring  to  the  fact  that  stronger  proof  of  marriage 
was  required  in  that  case  than  in  a  case  involving  property  rights 
merely,  state  as  follows: 

But  had  the  supposed  marriage  taken  place  in  this  State,  evidence  that  a  ceremony 
was  performed  ostensibly  in  celebration  of  it,  with  the  apparent  consent  and  coop- 
eration of  the  parties,  would  have  been  evidence  of  a  marriage,  even  though  it  had 
fallen  short  of  showing  that  the  statutory  regulations  had  been  complied  with,  or 
had  affirmatively  shown  that  they  would  not.  Whatever  the  form  of  ceremony,  or 
even  if  all  ceremony  was  dispensed  with,  if  the  parties  agreed  presently  to  take 
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each  other  for  hnsband  and  wife,  and  from  that  time  lived  together  professedly  in 
that  relation,  proof  of  these  facts  woald  be  sufficient  to  coustitate  proof  of  a  mar- 
riage binding  npon  the  parties,  and  which  would  subject  them  and  others  to  legal 
penalties  for  a  disregard  of  its  obligations.  This  has  become  the  settled  doctrine  of 
the  American  conrte,  the  few  cases  of  dissent  or  apparent  dissent  being  borne  down 
hj  a  great  weight  of  authority  in  favor  of  the  rule  as  we  have  stated  it.  Fenton  v. 
Reed  (4  Johns.,  52);  Jackson  r.  '^inne  (7  Wend.,  47);  Starr  r.  Peck  (1  Hill,  270); 
Roaer.  Clark  (8  Paige,  574) ;  Matter  of  Taylor  (9  Paige,  611) ;  Clayton  r.  Wardell  (4 
N.  Y.,230);  Cheney  u.  Arnold  (15  N.  Y.,  345);  O'Gara  v.  Eisenlohr  (38  N.  Y.,  296); 
Pearson  v.  Howey  (6  Halst.,  12);  Hantz  v,  Sealy  (6  Binn.,  405);  Commonwealth  v. 
Stomp  (53  Penn.  St.,  132) ;  Newbury  v.  Brunswick  (2  Y t.,  151) ;  State  r.  Rood  (12  Yt., 
396);  Northfield  v.  Yershire  (33  Yt.,  110);  Duncan  r.  Duncan  (10  Ohio,  N.  S.,  181); 
Carmiohael  r.  State  (12  Ohio,  N.  S.,  553);  State  r.  Patterson  (2  Ired.,  346);  London- 
derry r.  Chester  (2  N.  H.,  268);  Keyee  v.  Keyes  (2  Post.,  553);  Bashaw  v.  State  (1 
Yerg.,  177);  Grisbam  r.  State  (3  Yerg.,  589);  Cheseldine  r.  Brewer  (1  H.  &  McH., 
152);  State  v.  Murphy  (6  Ala.,  765);  Potior  v.  Barclay  (15  Ala.,  439);  Dumaresly  v, 
Fishly  (3  A.  K.  Marsh.,  368) ;  Graham  r.  Bennet  (2  Cal.,  503) ;  Case  v.  Case  ( 17  Cal., 
598);  Fatten  v.  Philadelphia  (1  La.  Ann.,  98);  Holmes  v.  Holmes  (6  La.  R.,  463); 
Hallett  r.  Collins  (10  How.,  174). 

In  the  case  of  Proctor  v.  Bigelow  (38  Mich.,  283)  Chief  Justice  Camp- 
bell annoanced  as  the  generally  accepted  rule  as  to  proof  of  mamage 
in  civil  cases,  that  ^^  marriage  is  provable  by  conduct  and  reputation." 

In  that  case  the  evidence  to  prove  marriage  consisted  of  the  testi- 
mony of  the  son  of  the  widow,  showing  that  she  and  his  father  had 
lived  together  and  brought  up  a  large  family,  treated  each  other  on  all 
occasions  as  husband  and  wife,  were  so  reputed  by  the  family  and 
others,  addressed  each  other  as  such,  and  jointly  signed  papers  in  that 
relation,  and  this  was  held  sufficient  proof  of  marriage,  the  court  citing 
1  Starkie  Bv.,  45;  Hutchins  v.  Kimmel  (31  Micb.,  126);  2  Greenlears 
£v.,  par.  462;  3  Edwards  edition  Phill'ps  Ev.,  599,  and  cases  therein 
cited.  See  also  Brinkley  v.  Brinkley  (50  N.  Y.,  185);  S.  C.  (10  Am. 
Rep.,  460);  andHayne8r.McDermott(82N.  Y.,41);  S.  C.  (37  Am.  Rep., 
638). 

In  the  statutes  of  Iowa  (which  provide  that  marriages  solemnized, 
with  the  consent  of  parties,  in  any  other  manner  than  as  prescribed  by 
the  statute,  shall  be  valid,  but  that  the  parties  shall  forfeit  to  the  school 
fund  the  sum  of  $50  each),  marriage  is  recognized  as  a  civil  contract, 
and  a  common-law  marriage  or  a  marriage  without  solemnization  is 
valid. 

See  section  2526  of  the  Iowa  Code,  and  Blanchard  v.  Laipbert  (43 
Iowa,  228),  followed  by  this  Department  in  the  case  of  Annie  Dennis 
(9  P.  D.,  243). 

If,  therefore,  the  ex  parte  evidence  of  claimant  and  her  witnesses  in 
this  case  correctly  state  the  facts,  and  there  is  no  other  fact  tending  to 
disprove  her  marital  relation  with  soldier  than  bis  conduct  and  state- 
ment in  1893  or  1894,  It  follows  that  a  marriage  valid  at  common  law 
has  been  established  under  the  laws  of  both  the  District  of  Columbia 
and  the  State  of  Iowa. 

Tbe  action  appealed  from  is  accordingly  reversed,  and  the  case 
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remanded  for  a  special  examination  for  the  parpose  of  testing  the 
trnthfulness  of  the  witnesses  who  have  testified  in  behalf  of  claimant, 
and  verifying  the  facts  as  testified  to  by  them  as  to  conveyance  of 
property,  conduct  and  cohabitation. 


minor's  pension— acts  of  jitnie  87,  1890,  and  august  7,  188«. 
Minor  of  Allen  Biggers. 

Where  the  applicant  is  claiming  as  the  minor  child  of  soldier  by  a  former  wife, 
deceased,  cod  tending  that  the  surviying  widow  has  never  been  charged  with 
care  and  maintenance  of  the  claimant,  the  reaction  of  the  claim  on  the  ground 
that  the  soldier  left  a  surviving  widow  who  is  unmarried  is  not  responsive  to  the 
question  presented,  nor  determinative  of  claimant's  right. 

Assistant  Secretary  Webster  Davis  to  the   Commissioner  of  FensionSy 

February  13, 1899. 

Fannie  Hyde,  gnardian  of  Pearl  Biggers  (minor  child  of  Allen  Big- 
gers, deceased,  late  private,  Company  E,  One  hundred  and  twenty- 
third  United  States  Colored  Volunteer  Infantry),  by  her  attorneys, 
appealed  December  8, 1898,  from  the  Bureau  action  on  her  minor's  claim, 
^o.  680734,  filed  August  8,  1898,  under  section  3  of  the  act  of  June  27, 
1890,  on  the  ground  that  soldier  left  a  widow  who  is  now  living,  and  who 
has  not  remarried. 

The  question  raided  in  tin's  case,  and  on  the  appeal,  is,  that  the  widow 
is  not  the  mother  of  claimant,  and  has  forfeited  her  title  to  pension  by 
a  violation  of  section  2  of  the  act  of  August  7,  1882,  and  that  she  has 
never  had  the  care  and  custody  of  claimant. 

Soldier  enlisted  iJTovember  19,  1864,  and  was  honorably  discharged 
October  16,  1865.  Ue  filed  his  first  application  for  pension  June  1, 1891, 
under  the  act  of  June  27,  1890,  which  was  allowed  by  Bureau  action  of 
April  16, 1894,  and  he  was  pensioned  at  $6  per  month  for  rheumatism 
and  resulting  disease  of  heart,  which  rate  was  increased  to  $12  per 
month  from  October  21, 1896. 

He  died  July  28, 1898,  leaving,  as  is  alleged,  a  minor  child  bom  Sep- 
tember 7,  1886,  as  the  issue  of  his  first  marriage  alleged  to  have  been 
contracted  in  the  spring  of  1866.  It  is  alleged  that  his  first  wife  died 
August  8, 1888;  that  he  contracted  a  second  marriage  November  19, 
1889,  and  that  this  wife  is  still  surviving  and  unmarried. 

The  claim  was  adjudicated  without  a  special  examination.  The 
widow  has  filed  a  release  of  her  claim  to  pension. 

Where  the  applicant  is  claiming  as  the  minor  of  soldier  by  a  former 
wife,  deceased,  contending  that  the  surviving  widow  has  never  been 
charged  with  care  and  maintenance  of  the  claimant,  the  rejection  of 
the  claim  on  the  ground  that  the  soldier  left  a  surviving  widow  who  is 


DECISIONS  RELATING   TO   PENSIONS.  125 

nnmarried  is  not  responsive  to  the  question  presented,  nor  determina- 
tive of  claimant's  right. 

The  Bareaa  reported  February  3, 1899,  that  if  the  papers  be  returned 
the  case  will  be  sent  to  the  field  to  determine  whether  the  widow  has 
forfeited  her  rights  as  alleged. 

I  am  of  the  opinion  that  where  the  question  involved,  as  in  this  case, 
Ib  the  alleged  violation  of  the  last  paragraph  of  section  2  of  the  act  of 
August  7, 1882,  the  case  should  be  specially  examined  prior  to  abjudi- 
cation, even  though  the  widow  filed  a  release  of  all  claims  to  pension. 

As  that  course  was  not  taken  in  this  case,  the  action  appealed  from 
is  reversed,  and  the  papers  in  the  case  are  herewith  returned. 


dkcloyalty-secnon  4716,  revised  statutes. 
Peteb  Walther. 

Prisoner  of  War  Records  ehow  that  pensioner  was  paroled  for  services  in  the 
engineer  workshops  at  Savannah,  6a.,  late  in  October,  1864,  and  continued  to 
perform  labor  in  said  shops  until  his  final  parole,  November  18, 1864,  thus  volun- 
tarily aiding  and  abetting  the  rebellion  against  the  authority  of  the  United 
States.  Under  the  provisions  of  section  4716,  Revised  Statutes,  he  is  not  entitled 
to  pension,  and  the  dropping  of  name  from  the  rolls  was  proper. 

N 

Assistant  Secretary  Webster  Davis  to  the   Commissioner  of  Pensions^ 

February  20^  1899. 

Peter  Walther,  late  of  Company  A,  Fourth  New  York  Cavalry,  first 
claimed  a  pension  May  23,  1888,  alleging  that  he  incurred  a  gunshot 
wound  of  the  right  side  of  the  head  in  battle,  and  while  a  prisoner  of 
war  he  contracted  chronic  rheumatism,  nearaigia  of  head,  causing  total 
loss  of  hearing  in  left  ear,  lameness  of  legs,  disease  of  kidneys,  and 
asthma.  This  claim  was  rejected  June  27,  1890,  on  the  ground  thaft 
claimant  rendered  voluntary  service  to  the  enemy  in  the  eugineer  shops 
at  Savannah,  Ga.,  while  a  prisoner  of  war,  as  shown  by  the  records, 
and  was  thereby  barred  from  title  to  pension  under  section  4716, 
Bevised  Statutes. 

The  case  was  reopened  June  10,  1891,  under  a  decision  which  had 
been  rendered  September  27, 1890,  upon  the  appeal  of  Eussel  S.  Cole 
(4  P.  D.,  141).  In  the  meantime,  however,  claimant  had  filed,  Septem- 
ber 18, 1890,  an  application  for  pension  under  the  act  of  June  27, 1890. 
Tbis  was  allowed  September  3, 1891,  at  $12  per  month.  Subsequently 
the  decision  in  the  Cole  case  was  overruled,  and,  after  due  notice  to  the 
pensioner,  his  name  was  dropped  from  the  rolls  June  20, 1896,  upon  his 
record,  which  shows  that  he  changed  his  condition  as  prisoner  of  war 
for  service  in  the  engineer  workshops  at  Savannah,  Ga«,  thus  coming 
under  the  jjrohibition  of  the  section  above  mentioned. 
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Appeal  from  this  action  has  been  entered  August  8, 1898,  in  which 
these  contentions  arc  made:  First.  It  is  denied  that  the  pensioner  ever 
rendered  such  service  as  that  referred  to  in  the  record,  but  it  is  possi- 
ble that  some  other  soldier,  assuming  his  name,  did  render  it.    Second. 
But  if  it  be  admitted  that  he  did  work  in  tbe  shops  at  Savannah,  Ga., 
it  was  not  voluntarily  done,  because,  as  the  record  shows,  he,  with 
others,  was  compelled  to  do  said  work,  and  hence  he  was  not  disloyal 
in  the  sense  contemplated  by  section  4716,  Revised  Statutes.    There  is 
cited  the  report  contained  in  the  record,  by  Lieut.  Col.  John  J.  Clarke, 
of  the  engineer  department,  Confederate  States  Army,  and  the  order 
No.  277,  dated  November  22, 1864,  and  issued  by  the  War  Bepartmeut 
of  the  Confederate  States,  in  pursuance  of  the  request  of  Colonel 
Clarke,  for  the  retention  of  the  prisoners  in  said  work;  also  a  general 
order.  No.  100,  of  the  War  Department  of  the  United  States,  in  refer- 
ence to  the  treatment  of  prisoners,  and  stating  that  they  may  be 
required  to  work  for  the  Government.    Accompanying  the  appeal,  o* 
filed  in  support  of  it,  are  some  arguments  based  on  the  history  of  the 
claimant  in  tlie  service  and  the  circumstances  under  which  he  performed 
labor  for  the  Confederate  Government,  as  well  as  the  citation  of  the 
authority,  sanctioned  by  international  law,  for  requiring  such  labor. 

As  showing  clearly  the  basis  on  which  the  adverse  action  was  taken, 
the  reports  from  the  War  Department  are  here  given  in  full.  The  first 
report  was  dated  September  6, 1888,  and  is  as  follows: 

Peter  Walter,  a  priyate  of  Company  A,  4th  Regiment  New  York  Caralry  Volant«ers, 
was  enrolled  on  the  10th  day  of  Angast,  1861,  at  New  York,  3  years,  and  is  reported: 
On  roll  September  and  October,  1861,  present;  same  to  October  31,-1863;  November 
and  December,  1863,  absent  prisoner,  November  8,  1863;  same  to  June  30,  1864. 
Detachment  mnster-out  roll,  dated  September  23,  1864,  at  Harpers  Ferry,  Virginia, 
reports  him  *'  prisoner  of  war  at  Raccoon  Ford,  Virginia,  since  September  16,  1^3." 

Mustered  out  on  individual  muster-out  roll  dated  March  15, 1865,  at  New  York  City, 
to  date  January  31,  1865,  with  remark,  *' Prisoner  of  war  November  9,  186^Novem- 
ber  19, 1864."  Regiment  was  in  action  at  Raccoon  Ford,  September  16,  1863.  Not 
borne  as  Peter  Walther. 

Prisoner  of  War  Records  show  him  captured  at  Warrenton,  Virginia,  November  lit 
1863;  brought  from  Gordonsville,  Virginia,  and  confined  at  Richmond,  Virginia, 
November  17, 1863,  where  he  was  admitted  to  hospital  No.  21,  November  26,  1868, 
with  "  Feb.  Int."  Ret'd  to  qrs.  November  28, 1863;  sent  to  Andersouville,  Ga.,  March 
6, 1864.  (While  prisoner  of  war  at  Savannah,  Ga.,  was  paroled  by  Genl.  McLaws  for 
service  in  engineer  workshops  at  Savannah,  Ga.,  where  he  is  "now,"  October  25, 
1864,  employed;  above  detail  approved  by  S.  O.  277,  A.  and  A.  G.  O.,  November  22, 

1864,  Richmond,  Virginia.)  Paroled  at  Savannah,  Ga.,  November  18,  1864.  Repfd 
at  College  Green  B'ks,  Md.,  November  25,  1864.  Sent  to  Camp  Parole,  Maryland, 
where  he  arrived  November  24,  1864;  furloughed  December  5,  1864,  for  30  days; 
returned  January  5, 1865;  sent  to  New  York  City  (place  of  enrollment)  January  31, 

1865.  No  other  evidence  of  disability  on  said  records.  Name  does  not  appear  upon 
the  records  of  Andersouville,  Ga. ,  on  fi.le  in  this  office.  The  records  of  Savannah,  Ga., 
are  not  on  file  in  this  office. 

Records  furnish  no  evidence  of  alleged  wound  and  no  farther  evidence  of  disability. 

The  War  Department  then  furnished,  under  date  of  Kovember  6, 1895, 
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a  copy  of  the  order,  No.  277,  referred  to  in  the  foregoing  statement  from 
"Prisoner  of  War  Becords,''  as  follows  : 

AlXJUTANT  AND  INSPECTOR  GsNERAL'S  OfFICIE, 

Bicihmondf  Norember  XS,  1864. 
Special  Orders,  ) 
No.  277.  S 

ft  •  «  «•«  «  * 

LY.  Lientenant-ColoDel  John  J.  Claarke,  chi«f  engineer,  Department  South  Caro- 
lina, Georgia,  and  Florida,  is  allowed  to  retain  the  following  prisonerR  of  war  on 
their  parole  as  mechanics  in  the  engineer  worksho^^s  at  Savannah,  Georgia: 
Priyate  Peter  Walter,  Company  A,  Fourth  New  York. 
By  command  of  the  Secretary  of  War:  Jno.  Withers, 

ABsistant  Adjutant- General, 

In  response  to  a  request  for  fnrther  information  another  report,  dated 
May  14, 1S98,  was  famished,  as  follows: 

BeepectfnUy  returned  to  the  CommiaBioner  of  Pensions,  with  a  copy  of  a  descrip- 
tive list  of  paroled  prisoners  employed  at  the  Engineer  Department  Iron  Works, 
Savannah,  Ga.,  including  the  indorsements  thereon.  No  information  has  been  found 
relative  to  the  parole  of  Peter  Walter,  Company  A,  Fourth  Regiment  New  York 
Cavalry,  for  service  in  the  engineer  workshops  at  Savannah,  Ga.,  additional  to  that 
eonfeained  in  the  inclosed  report  of  this  office  dated  September  6, 1888,  and  in  the 
descriptive  list,  a  copy  of  which  is  herewith  transmitted.  Attention  is  also  invited 
to  the  copy  of  Special  Orders,  No.  277,  paragraph  55,  Adjutant  and  Inspector  General's 
Office,  dated  at  Richmond,  Va.,  November  22, 1864,  a  copy  of  which  was  furnished 
the  Commissioner  of  Pensions  in  this  case  November  6,  1895. 

The  copy  of  descriptive  list  mentioned  includes  thirty-nine  names  of 
prisoners,  inclnding  that  of  claimant,  with  the  companies  and  regi- 
ments to  which  they  belonged,  and  followed  by  these  remarks: 

Forty-six  received  from  stockade.  Five  returned.  Ten  died ;  yellow  fever.  Thirty- 
nine  remaining  this  date,  October  25, 1864. 

The  indorsements  on  said  descriptive  list  are  the  following: 

[First  indorsement. J 

Office  Chf.  Eng.  Dept.,  S.  C,  Ga.  and  Fla. 

Charlestonf  October  £6, 1864. 
RespectfiiUy  forwarded  to  engineer  bureau  with  the  statement  that  these  men  were 
paroled  by  Gen.  McLaws  for  servaoe  in  the  engineer  workshops  in  Savannah  while 
the  prisoners  were  confined  in  that  city.    The  gang  to  which  they  belonged  have  now 
been  removed  to  Camp  Lawton. 

It  is  respectfaUy  requested  that  permission  be  obtained  firom  the  Hon.  Sec.  of  War 
to  retain  these  men  at  work  on  their  parole  to  confine  themselves  to  prescribed  lim- 
its and  hold  no  interconrse  with  the  enemy. 

These  men  enlisted  for  bread,  and  would  much  rather  work  than  fight  for  it.  I 
would  much  prefer  their  parole  to  any  oath  of  allegiance  which  would  give  them  the 
rights  of  citizens.  Citizens  are  very  scarce,  and  these  men  are  valuable  to  us  and 
are  anxious  to  continue  at  work. 

Jno.  J.  Clarke, 
Lt.  Col,  and  Chf.  Eng,  Dept, 

They  will  be  under  the  guard  of  the  engineer  company  with  whom  they  ^vork  and 
with  whom  they  wiU  be  quartered. 

Jno.  J.  Ci^uKR, 

Lt.  Col.  Engre, 
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[Second  indoraament.] 

Engineer  Bureau,  Noremher  1, 1864, 
Respy.  referred  to  the  Hon.  See.  of  War  with  the  recommendation  that  Col.  Clarke 
be  allowed  to  retain  these  prisoners,  on  their  parole,  as  mechanics  in  the  engineer 
workshops  at  Savannah  as  heretofore/ 

J.  F.  Gilmer, 
Maj,  Gen,  and  Ckf.  Eng,  Bur. 

[Third  fndonement.] 
A.  G. : 
Order  in  conformity  with  Genl.  Gilmer's  suggestion  in  above  endorsement. 

J.  A.  S. 
1  Nov.  /64. 

[Foarth  indorBoment.] 

Resp.  referred  to  Chief  of  Engineer  Bnrean.    Attention  called  to  the  endorsement 
of  Sec.  of  War. 
By  order  A.  and  I.  G.  O. :  Ed.  A.  Palfrey, 

A.  A,  Genl. 
A.  and  I.  G.  O.,  Nov.  18/64. 

[Fifth  iDdoraem«iit.] 

Engineer  Bureau,  Nov.  21, 1864, 
Res.  returned  A.  and  I.  Genl.  with  the  request  that  the  order  issue  from  his  office 
as  directed  by  Sec.  of  War. 

J.    F.   GlLMBR, 

Maj.  Genl.  and  Chf.  Eng.  Bur, 

In  support  of  his  strenuous  denial  that  he  did  any  work  in  the  shops 
at  Savannah,  6a.,  the  claimant  has  furnished  several  detailed  state- 
ments concerning  his  prison  life,  showing  that  he  was  first  confined  at 
Richmond,  Va.,  to  January,  1864,  then  at  Belle  Isle  prison,  Virginia, 
till  March,  1864,  then  was  sent  to  Anderson ville,  Ga.,  remaining 
there  until  late  in  October,  1864,  when  sent  to  Savannah,  where  he 
remained  in  prison  until  sent  North  on  parole  November  17, 1864.  The 
testimony  of  two  comrades  is  furnished  in  support  of  the  material  part 
of  his  statements,  one  of  these  affirming  that  claimant  never  left  the 
prison  in  Savannah  after  arriving  there  until  he  went  aboard  the  ves- 
sel to  go  North.  The  other  witness  merely  states  that  the  prison  at 
Andersonville  was  broken  up  about  the  middle  of  October,  1864,  and 
claimant,  with  other  prisoners,  was  sent  to  Savannah.  This  statement 
is  probably  very  nearly  correct,  although  the  record  does  not  show  the 
exact  date  of  the  removal  of  prisoners  to  Savannah.  Covering  the 
period  of  claimant's  prison  life  up  to  this  time  (the  middle  of  October, 
1864),  the  evidence  of  himself  and  his  comrades  is  not  materially  at 
variance  with  the  record.  It  is  only  in  the  matter  of  his  detail  by 
parole  for  work  in  the  engineer  workshops  that  he  denies  the  correct- 
ness of  the  record. 

But  such  denial,  sustained  only  by  the  general  statement  of  one  wit- 
ness, can  not  be  accepted  to  outweigli  the  record,  which  was  made  at 
the  time  of  the  occurrence  of  the  disputed  event.    The  presumption  is 
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altogether  in  favor  of  the  correctness  of  said  vecord.  Besides,  claim- 
anf  8  denial  is  but  half-hearted  at  best,  because,  as  already  noted,  the 
appeal  states  <^but  it*  it  be  admitted  that  claimant  is  the  man  referred 
to  in  the  record,"  etc.,  then  it  is  denied  that  the  work  was  voluntary. 
Nor  is  the  suggestion  that  another  assumed  claimant's  name  and  did 
the  work  mentioned  in  the  record  worthy  of  serious  attention.  Claim- 
ant was  present  with  the  prisoners,  and  it  is  most  unlikely  that  another 
could  have  personated  liim  in  a  matter  of  this  character,  even  if,  as  he 
claims,  the  detail  was  compulsory  in  its  nature,  while,  if  nuide  from 
volunteers,  it  couhl  hardly  have  included  a  substitute  for  claimant 
without  the  knowledge  of  himself  and  the  oflftcers  in  charge.  So  that 
the  first  contention  of  the  appeal  fails  for  lack  of  evidence  or  reason  to 
8upj>ort  it. 

Then  the  consideration  recurs  to  the  second  contention,  that  the  work 
performed  was  compulsory  and  not  voluntary  on  the  part  of  the  claim- 
ant. And  here  again  it  may  be  stated,  as  a  preliminary  remark,  that 
the  i)resumption  favors  the  correctness  of  the  record.  In  the  appeal, 
and  in  the  arguments  touching  various  features  of  the  case,  it  appears 
to  bo  conceded  that  if  claimant  was  paroled — if  he  and  others  did  per- 
form work,  as  indicated,  and  gave  their  promise  "to  confine  themselves 
to  prescribed  limits  and  hold  no  intercourse  with  the  enemy,"  as  stated 
in  tho  communication  of  Lieutenant-Colonel  Clarke,  then  there  was 
substantially  rendered  the  voluntary  aid  and  support  of  the  rebellion 
lor  which  section  4710,  Revised  Statutes,  prohibits  the  payment  of  pen- 
8i<m.  At  any  rate  this  is  true,  whether  the  concession  was  intended  to 
be  made  or  not,  because  the  mere  fact  of  such  promise  or  parole  carries 
with  it  the  idea  of  the  voluntary  acceptance  of  the  terms  imposed.  But 
it  is  denied  that  any  such  parole  was  given.  On  the  contrary,  as 
insisted,  whatever  work  was  done  under  this  detail  to  the  engineer 
workshops  was  under  constraint,  as  evidenced  by  the  fact  that  these 
prisoners  were  constantly  surrounded  by  military  guards,  whether  at 
work  or  not;  that  the  Confederate  officer  was  opposed  to  administering 
the  oath  of  allegiance  to  them ;  that  their  work  was  needed  for  the 
benefit  of  the  captor's  government,  and  under  the  laws  of  war  their 
services  in  such  work  could  be  impressed,  whether  they  were  willing 
or  not. 

Considering  these  points  in  their  reverse  order,  it  may  be  stated  that 
there  is  no  need  to  question  the  authorities  cited  for  sustaining  the 
contention  that  the  Confederate  government  had  the  right,  under  the 
law  of  the  nations  as  recognized  at  that  period,  to  compel  prisoners  of 
war  to  perform  certain  kinds  of  work,  such  as  repairing  roads  and 
bridges,  building  fortifications,  carrying  provisions,  or  such  work  as 
these  prisoners  did  in  a  shop.  This  quotation  is  made  from  a  note  to 
Vattelby  Pradier-Fodere: 

Tnder  officers  and  soldiers  may  be  employed  on  public  works  to  compensate  in 
part  for  the  cost  of  keeping  them. 
P.  D.— VOL.  10 9 
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It  is  also  noted  that  in  tbe  General  Orders  of  the  War  Department, 
No.  100,  section  3,  paragraph  76,  it  is  announced  as  a  part  of  the  laws 
of  war  that  prisoners  of  war — 

May  be  required  to  work  for  tbe  benefit  of  the  captor's  government^  nccordingto 
their  rank  and  condition. 

And  the  Si)ecial  Order,  No.  277,  from  the  Confederate  war  oflfice, 
already  quoted  from  the  Prisoner  of  War  Records,  is  cited  as  showing 
that  this  right  to  require  work  from  prisoners  was  mutually  recognized 
by  the  parties  to  the  conflict. 

There  has  been  filed  with  the  case  some  advanced  sheets  from  the 
Hebellion  IJeeords  relating  to  prisoners  of  war,  soon  to  be  published, 
in  which  occurs,  among  other  things,  a  corresi>ondence  between  Q.  M. 
Gen.  M.  C.  Meigs  and  Dr.  Francis  Lieber,  who  is  stated  to  be  the  author 
of  the  General  Orders,  No.  100,  above  mentioned.  This  correspondence 
took  place  in  Januarj^,  1SG4.  General  Meigs  mentions  the  fa<!t  that 
under  the  authority  of  paragraph  76  quoted  from  these  general  orders 
he  had  advised  the  employment  of  G,000  rebel  prisoners  about  Chatta- 
nooga, Tenn.,  upon  certain  i)ublic  works,  and  states  the  reasons  which 
moved  him,  among  them  being  that  the  prisoners  themselves  would  be 
better  off  at  work  than  in  idleness  and  confinement.  He  states,  how- 
ever, that  his  recommendation  was  overruled  by  higher  authority  on 
the  ground  of  expediency.  Dr.  Lieber,  in  his  reply,  indorses  all  the 
reasons  and  suggestions  of  General  Meigs,  quotes  precedents,  and  dis- 
cusses the  subject  at  some  length,  concluding  that  there  is  full  author- 
ity in  the  laws  of  war  for  compelling  prisoners  to  perform  certain  kinds 
of  work. 

As  before  intimated,  there  is  no  cause  for  disputing  this  high  authority 
as  to  the  right  of  the  captor  to  impress  the  services  of  prisoners  in  the 
manner  mentioned.  Whether  as  a  matter  of  policy  or  expediency  this 
was  done  to  any  considerable  extent  by  either  side  in  the  war  of  the 
rebellion  there  are  no  data  at  hand  for  determining.  But  wherever  it  is 
positively  shown  service  or  work  was  required  of  prisoners  against  their 
will  they  will  not  be  regarded  as  coming  under  the  operation  of  section 
4710,  Revised  Statutes.  Some  former  decisions  sustain  this  position  in 
regard  to  service  in  the  Confederate  army,  but  there  seems  to  be  no 
published  decision  in  which  the  issue  related  to  work  performed  by 
prisoners  of  war.  The  particular  question  raised  in  this  case  has  been 
seldom,  if  ever,  before  the  Department  for  consideration.  It  is  con- 
trolled, however,  by  the  same  principle  as  governs  in  cases  of  service, 
and  the  following  headnotes  of  decisions  will  show  how  the  matter  has 
been  regarded  in  the  latter  class  of  cases: 

Compulaory  service,  under  the  conscription  laws  of  the  Confederacy,  in  the  rebel 
service,  from  which  the  soldier  deserted  at  his  first  opportunity  and  joined  the 
Federal  service,  in  which  he  was  killed,  does  not  forfeit  his  mothers  right  to  pension. 
(Mother  of  Frederick  Thatcher,  7  L.  B.  P.,  119.) 

A  claimant  who  was  conscripted  into  the  Confederate  army  may  or  may  not  have 
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rendered  volautary  service,  and  where  from  the  record  it  appears  that  any  service 
rendered  was  not  voluntary,  but  wholly  compulsory,  he  is  excepted  from  the  opera- 
tion of  section  4716,  Revised  Statutes.     (Augustus  H.  Lougee,  7  P.  D.,  586.) 

Involuntary  service  in  the  Confederate  army  by  a  couscript  does  not  bring  a  claim- 
ant for  pension  within  the  provisions  of  section  4716,  Revised  Stiitutes.  Appellant 
was  22  years  old  when  ho  entered  the  Confederate  service.  The  age  limit  of  the 
conscription  law  of  the  Confederacy,  of  April  1,  1862,  was  from  18  to  35  yeara;  that 
of  September,  1862,  18  to  45  years,  and  of  the  law  of  February,  1864,  from  17  to  50 
years,  and  the  appellant  was  subject  to  conscription  as  alleged  and  shown.  (Isaac 
N.  IJabb,  alias  John  Duulap,  8  P.  D.,  59.) 

Touching  the  contention  that  the  record  shows  the  Confederate  officer 
expressed  opposition  to  administering  the  oath  of  allegiance  to  prison- 
ers, and  that  their  work  as  mechanics  was  valuable  to  the  Confederate 
government,  and  therefore  the  presumption  obtains  that  such  work  was 
re(|uired  without  the  consent  of  the  prisoners,  it  may  be  stated  that  the 
record  also  shows  that- the  prisoners  thus  detailed  were  anxious  to  con- 
tiuue  at  the  work,  and  the  more  reasonable  presumption  is  that  there 
was  some  advantage  to  them  in  the  matter  of  food  and  quarters,  or 
otherwise,  over  the  confinement  within  the  prison  stockade,  for  which 
they  readily  consented  to  perform  this  work.  The  harsh  comment  of 
the  officers  that  **  these  men  enlisted  for  bread  and  would  rather  work 
than  light  for  it,"  may  have  been  wholly  gratuitous  and  unwarranted, 
but  it  is  not  likely  that  only  a  few  of  the  men  would  have  been  forced 
to  labor  against  their  will,  notwithstanding  the  right  and  power  to  do 
so.    Dr.  Lieber,  in  the  letter  already  mentioned,  states: 

I  hare  known  officers  or  other  educated  persons  being  usad  for  writing,  etc.  Of 
coarse  if  they  objected  they  could  not  well  be  forced  to  do  such  work,  but  then  it 
would  not  have  been  to  their  advantage  to  do  so.  The  liberty  of  the  street  would 
probably  have  been  taken  from  them. 

If  all  the  prisoners  or  any  considerable  number  of  them  had  been 
put  to  work  under  an  armed  guard,  and  the  record  had  made  no  refer- 
ence to  a  parole,  it  might  be  readily  presumed  that  there  was  compul- 
sion, but  in  this  case  it  is  shown  that  a  limited  number  were  placed  at 
work  in  the  shops;  that  the  only  guard  was  the  engineer  company 
with  whom  they  worked  and  were  quartered,  and  that  they  were 
detailed  only  after  a  parole  was  given  '<  not  to  go  beyond  prescribed 
limits  or  hold  intercourse  with  the  enemy."  That  such  a  parole  was 
given  cau  not  be  doubted,  notwithstanding  claimants  denial.  It  is 
most  improbable  that  the  detail  would  have  been  made  without  it,  and 
most  record  is  plain  that  such  was  a  fact.  It  has  been  already  stated 
that  the  bare  denial  of  claimant  and  one  comrade  is  not  sufficient  to 
clis<?redit  this  record.  As  is  well  known,  the  uniform  practice  has  been 
to  sustain  such  a  record  unless  contradicted  by  the  most  positive  and 
unmistakable  proof. 

Nor  is  it  necessary,  in  order  to  show  that  the  record  doubtless  states 
the  truth,  to  inquire  particularly  into  claimant's  motive  for  giving  this 
parole,  although,  as  before  intimated,  there  were  probably  good  reasons 
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for  his  doing  bo.  In  the  testimony  filed  to  show  that  claimant  con- 
tracted the  disabilities  he  alleges  while  in  prison,  it  is  stated  by  com- 
rades that  he,  with  others,  saffered  from  neglect,  starvation,  illtreatment. 
and  exposure  to  the  elements  while  a  prisoner,  and  this  being  trne,  it 
may  have  been,  as  before  suggested,  with  tlie  purpose  of  securing  relief 
from  these  hardships  that  he  consented  to  perform  the  work  in  the 
shops.  Here,  at  least,  he  shared  the  same  food  and  quarters  as  the 
rebel  troops  or  workmen,  and  was  otherwise  benefited,  especially  in 
having  needed  exercise,  more  liberty  of  action,  and  less  exposure.  If 
it  is  claimed  that  the  work  with  such  incentive  was  still  in  the  nature  of 
compulsory  labor,  and  that  claimant  had  no  purpose  to  desert  his  own 
country's  cause,  or  enlist  with  the  enemy,  or  do  more  than  seek  the 
preservation  of  his  life  and  health,  it  is  nevertheless  a  fact  that  the 
work  he  did  was  a  distinct  benefit  and  advantage  to  the  Confederates, 
as  admitted  in  the  appeal,  and  for  this  reason  it  must  be  regarded  as 
voluntarily  aiding  and  abetting  the  late  rebellion  against  the  authority 
of  the  United  States. 

It  has  been  stated  that  the  allowance  of  this  claim  in  the  first 
instance  was  by  virtue  of  a  decision  in  the  case  of  Russel  S.  Cole  (4 
P.  D.,  141),  wherein  it  was  held  tbat  a  soldier  who  enlisted  in  the  Con- 
federate service  for  the  purpose  of  escaping  from  imprisonment  and 
seeking  an  opportunity  of  rejoining  his  own  command  was  not  volun- 
tarily engaging  in  or  aiding  and  abetting  the  rebellion,  but  that  and 
all  similar  decisions  were  distinctly  overruled,  and  the  former  ruling 
reestablished,  which  held  tbat  confinement  and  hardships  in  prison 
were  not  sufficient  as  an  excuse  for  enlisting  or  serving  in  the  Confed- 
erate service.  Ko  more  is  tbe  purpose  to  escape  such  a  state  of  hard- 
ship as  is  shown  in  this  case  a  good  reason  for  claimant  to  have 
voluntarily  aided  and  abetted  the  rebellion  by  working  in  the  8hoi>s  at 
Savannah,  6a. 

Viewed  in  the  light  of  all  the  evidence,  and  giving  full  weight  to  all 
the  arguments  presented,  the  conclusion  seems  unavoidable  that  the 
record  is  correct  in  stating  that  the  claimant  was  detailed  to  this  work 
upon  his  parole;  that,  therefore,  he  voluntarily  aided  and  abetted  the 
rebellion  against  the  authority  of  the  United  States,  and  is  thus 
brought  within  the  provisions  of  section  4716,  Eevised  Statutes,  pro- 
hibiting payment  to  him  of  a  pension.  The  action  in  his  case  is 
accordingly  affirmed. 
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SERVICE— CIVLLIAX  EMPLOYEES— CONTRACT  SrRGHOXS* 

Harvey  E.  Bowles. 

An  acting. assistant  or  contract  surgeon  is  not  pensionable  under  section  2  of  tbo  act 

of  June  27,  1890. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  4, 1899. 

Harvey  E.  Bowles,  late  contract  surgeon,  on  October  20, 1897,  by 
liis  attorney,  filed  a  motion  for  leconsideration of  departmental  decision 
of  August  13, 1898,  affirming  tlie  Bureau  action  of  December  8, 1894, 
dropping  Lis  name  from  the  rolls  as  a  pensioner  under  section  2  of  the 
act  of  June  27, 1890,  on  the  ground  that  his  military  service  was  not 
such  as  is  contemplated  to  entitle  him  to  a  pension  under  said  act,  and 
also  affirming  the  Bureau  action  of  jMarch  28,  1896,  rejecting  his 
renewal  claim  (Certificate  No.  675080),  filed  February  18, 1896,  on  the 
ground  that  claimant  was  never  regularly  enlisted  or  mustered  into 
the  service  of  the  United  States,  and  had  no  title  under  said  act,  citing 
the  case  of  Andrew  J.  Shannon  (7  P.  D.,  64). 

It  is  contended  that  the  opinion  of  the  Attorney-General  (19  Op., 
533)  should  be  binding  upon  this  Department  in  this  case  (citing  5  Op., 
Atty.  Genl.,  97) ;  and  that  as  the  Attorney-General  in  the  19  Op.,  533, 
decided  that  claimant  was  within- the  provision  of  the  proviso  to  Depart- 
mental Kule  10,  of  the  Civil  Service  Commission,  and  within  the  statu- 
tory provision  of  sections  1094  and  4693,  Revised  Statutes,  he  should 
also  be  beld  by  this  Department  to  be  within  the  provision  of  section 
2  of  the  act  of  June  27,  1890. 

I  am  of  the  opinion  that  the  contention  is  not  sound,  and  that  the 
opinion  of  the  Attorney-General  cited  is  not  authority  in  this  case,  in 
that  case  the  Attorney  General  was  passing  upon  the  construction  of 
a  departmental  rule.  In  this  case  the  Department  is  passing  upon  the 
construction  of  a  statute  for  the  purpose  of  ascertaining  the  grantees 
or  beneficiaries  intended  to  be  included  in  the  phrase  "all  i)ersons"  as 
used  in  the  second  section  of  the  act  of  June  27,  1890.  In  the  case 
before  the  Attorney -General  a  liberal  rule  of  construction  was  properly 
applied,  while  in  cases  of  public  grants  the  rule  of  strict  construction 
applies.  (See  Sutherland  on  Statutory  Construction,  par.  378,  and 
cases  cited  under  note  4.)  This  rule  applies  to  the  construction  of  pen- 
sion laws  in  ascertaining  the  class  of  beneficiaries  included  in  the  lawj 
but  when  that  is  clearly  ascertained  or  designated  in  the  law,  then  the 
rule  of  liberal  construction  applies,  as  the  pension  laws  are  remedial  in 
their  character,  and  are  based  upon  the  public  good  or  general  welfare. 
(See  Sutherland  on  Statutory  Coustru(;tion,  chap.  15,  !>.  521,  and  cases 
cited.) 

No  persons,  or  class  of  persons,  should  be  included  under  the  lan- 
guage of  the  pension  statutes  granting  pensions  who  do  not  come 
clearly  within  the  plain  intent  and  meaning  of  the  language  used. 
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As  stated  by  Attorney-General  Miller  at  page  635  (19  Op.),  in  quoting 
from  Winthroi^s  Digest,  page  102 — 

An  aotiDg  assistant  or  contract  surgeon  was  a  physician  under  a  special  contract  for 
his  personal  service  as  a  medical  attendant  to  the  troops;  »  •>  -  that  they  were 
amenable  to  the  military  Jurisdiction  when  so  employed  with  the  Army  in  time  of 
war,  but  they  were  civilians  without  military  rank  and  status,  and  were  not  a  part  of 
the  military  establishment,  and  that  wheu  not  serving  with  troops  before  the  enemy 
they  had  no  other  relation  to  the  military  organization  of  the  Government  than  that 
established  by  the  terms  of  their  contract. 

The  Attorney-General  in  his  said  opinion  did  not  deny,  or  attempt  to 
controvert,  the  fact  that  Dr.  Bowles,  the  claimant  in  this  case,  was  an 
acting  assistant  or  contract  surgeon  and  a  civilian,  but  he  based  his 
opinion  upon  the  ground  that  he  was  within  the  pro.vision8  of  Rule  10, 
of  the  Civil  Service  Rules  and  Regulations,  because  he  reudered  service 
to  the  troops  in  the  field,  before  the  enemy,  during  the  late  war. 

The  language  of  Attorney-General  ]\Iiller  is  as  follows: 

The  orders  issued  to  Dr.  Bowles  show  beyond  question  that  he  was  an  acting 
assistant  or  ** contract"  surgeon  rendering  service  to  the  troop«  in  the  field,  before 
the  enemy,  during  the  late  war. 

It  has  already  been  decided,  in  an  opinion  of  the  late  Solicitor-Genei  al  Chapman, 
approved  by  Attorney-General  Miller,  of  date  November  19,  1889  (19  Op.,  434),  that 
the  proviso  of  Departmental  Kule  X,  here  in  question,  was  not  limited  in  its 
application  to  persons  who  served  during  the  rebellion  in  the  Array  of  the  I'nited 
States,  within  the  statutory  definition  of  that  term  given  in  section  1094  of  tlie 
Revised  Statutes,  and  it  was  there  held  that  the  clerks  and  employees  on  the  public 
buildings  in  Washington  who  were  organized  into  companies  under  the  direction  of 
General  Wadsworth,  and  who  served  in  what  was  known  as  the  ''Quartermaster's 
Brigade,"  who  were  uniformed,  armed,  equipped,  and  driUed,  and  were  employed  in 
scouting  and  other  duty,  although  not  regularly  enrolled  and  enlisted  in  the  Army 
of  the  United  States,  and  not  honorably  discharged  from  such  enlistment  within  the 
technical  meaning  of  that  term  as  used  with  reference  to  the  release  of  regularly 
enlisted  soldiers  in  the  Army  of  the  United  States,  were  nevertheless  within  the 
proviso  of  said  Rule  X,  and  must  be  held,  within  the  language  of  that  proviso,  *'to 
have  served  in  the  military  service  of  the  United  States  in  the  late  war  of  the  rebel- 
lion," and  to  have  been  honorably  ditscharged  therefrom. 

It  seems  to  me  that  it  is  not  possible  to  distinguish  in  principle  the  case  of  the 
quartermaster's  volunteers  from  that  of  the  contract  surgeons,  provided  the  latter, 
as  was  the  case  with  Bowles,  took  the  place  and  performed  the  duties  of  regularly 
enrolled  surgeons  on  the  field  and  in  the  military  hospitals.  The  x)roYiso  to  Rale  X 
is  to  be  construed  liberally,  as  a  grateful  recognition  of  patriotic  service.  If  it  had 
been  the  intention  of  the  commissioners  and  the  President,  who  approved  the  pro- 
viso, to  have  limited  its  operation  to  regularly  appointed  officers  and  regularly 
enlisted  soldiers  of  the  Army  of  the  United  States,  it  would  have  been  easy  to  have 
so  framed  its  terms,  and  the  conclusion  would  have  then  been  reached  which  Attoi- 
ney-General  Devens  found  necessary  in  his  opinion  of  September  22,  1878  (16  Op., 
147).  Bowles  served  the  Government  of  the  IJuited  States  as  a  surgeon  from  April, 
1864,  to  July,  1866,  and  during  that  time  there  is  no  reason  to  suppose  that  his  serv- 
ice was  not  as  dangerous,  his  labor  not  as  irksome,  and  the  physical  and  mental 
strain  upon  him  not  as  great  as  it  was  in  the  case  of  any  regularly  appointed  sur- 
geon of  the  Army  engaged  on  the  field  of  battle,  in  the  military  hospitals,  or  at 
military  forts  during  the  same  period. 

In  the  analogous  case  of  pensions  (for  the  principle  upon  which  pensions  are 
granted,  and  this  proviso  was  inserted,  is  the  same)  we  find  that  a  contract  surgeon 
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who  was  disabled  by  nny  woand  or  injury  received  or  disease  coutracted  iii  the  line 
of  duty,  while  actually  perforiniDg  tbe  duties  of  assistant  surgeon  or  acting  as  assist- 
ant snrgcon  with  au}  military  force  in  tlio  tield,  or  in  transitu,  or  in  hospitals,  is 
cDtitled  to  receive  a  pension  as  a  beneiiciary  under  the  pension  laws.  (See  Rev. 
Stat.,  sec.  4693.)  By  opinion  of  September  26,  1882,  Acting  Attorney -General  Phil- 
lips decided  that  a  contract  surgeon  who  was  making  his  preparations  to  leave 
St.  Louis  for  Cairo,  111.,  there  to  go  on  duty  as  a  contract  surgeon,  and  who  died 
from  typhoid  fever,  was  *'in  transitu  ''  within  the  meaning  of  this  provision  The 
same  liberality  of  construi-tion  requires  that  Dr.  Bowles  should  be  held  to  have 
SLTved  in  the  military  service  of  the  United  States,  and,  by  the  completion  of  his 
contract  with  the  Government,  to  have  been  honorably  discharged  from  such 
service. 

Had  tbe  question  as  to  whether  civilians  were  included  in  tbe  phrase 
"all  persons"  in  section  2  of  the  act  of  June  27,  1S90,  been  properly 
submitted  to  the  Attorney-General,  a  different  conclusion  would  un- 
doubtiHlly  have  been  reached. 

The  question  was  fully  discussed  by  this  Department  in  the  recent 
case  of  John  Laughlin  (0  P.  D.,  4CG),  m  which  it  was  held  that — 

The  words  "all  persons"  in  section  2  of  the  act  of  June  27,  1890,  are  limited  by 
the  context  to  those  persons  who  have  been  "honorably  discharged"  from  "the 
military  or  naval  service  of  the  United  States  during  the  war  of  the  rebellion,"  and 
do  not  include  a  person  who  served  in  the  capacity  of  a  civilian  employee  or  as  a 
nonenlisted  person. 

In  that  case  as  in  this,  the  claimant  was  a  civilian  employee  or  non- 
enlisted  person. 
In  discussing  that  case  it  was  said : 

What  persons,  then,  did  Congress  intend  to  pension  under  said  section  2  of  the  act 
of  Juue27,  18901 

The  title  of  the  act  is : 

"An  act  to  grant  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the 
performance  of  manual  labor,  aud  to  provide  pensions  to  widows,  minor. children, 
and  dependent  parents.'' 

The  first  section  proviiles  for  the  dependent  parents;  the  third  section  provides 
for  the  widows  and  minor  children;  the  fourth  section  relates  t4)  attorneys'  fees  and 
the  wrongful  withholding  of  pensions,  and  if  Congress  intended  to  provide  for 
"Holdiers  and  sailors"  in  the  act  that  intent  is  found  in  the  second  section,  as  these 
four  sections  comprise  the  act. 

The  argument  of  the  attorney  for  claimant  indicates  that  his  construction  of  the 
words  "all  peraons"  in  said  section  was  not  only  soldiers  and  sailors,  but  also  civil- 
ian employees  who  served  in  the  Army  or  Navy  as  such. 

The  natural  interpretation  of  "all  persons  "  suggested  by  the  title  of  the  act  is 
that  the  phrase  was  intended  to  designate  "  soldiers  and  sailors"— not  civilianr^  or 
persons  who  were  not  soldiers  aud  sailors. 

It  is  true  that  the  title  of  an  act  is  but  a  formal  part,  and  can  not  lie  used  to 
extend  or  restrain  any  positive  provisions  in  the  body  of  the  act,  as  was  annfiuuccd 
by  Mr.  Justice  Field,  in  Hadden  r.  Collector  (5  Wall.,  112),  but  if  the  meaning  of 
the  act  is  doubtful  the  title,  if  expressive,  may  have  the  effect  to  resolve  the  doubts, 
and  is  entitled  to  consideration,  as  was  held  in  the  case  of  Deddrick  r.  Wood  (15 
Pa.  St.,  9),  citing  the  case  of  United  States  v.  Fisher  (2  C ranch,  358).  See  also 
Commonwealth  r.  Marshall  (62  Pa.  St.,  328). 

But,  in  m3'  opinion,  we  are  not  required  to  invoke  the  aid  of  the  title  of  the  act 
in  this  case,  although  it  must  be  conceded  that  the  title  is  clear  and  expressive,  as 
the  context  furnishes  a  stronger  aud  more  satisfactory  method  of  ascertaining  the 
intent 
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The  class  of  penftiouerB  included  in  the  phrase  *'  all  persons  "  is  by  the  plain  lan- 
guage of  the  same  sentence  limited  to  thoee  who  served  in  the  military  or  nayal 
service,     *    •     •    and  have  been  honorably  discharged  therefrom. 

Men  serve  in  the  military  or  naval  branch  of  the  service  by  virtue  of  their  cnlist- 
nieiit,  mnster,  or  commission.  No  civilian,  as  such,  can  legally  serve  in  the  Army  or 
Navy.  When  he  enters  the  service  he  ceases  to  be  a  civilian,  he  sarrenders  many  of 
his  legal  and  natural  rights  as  a  civilian,  and  becomes  a  soldier  or  a  sailor  or  marine, 
subject  to  military  and  naval  rules,  laws,  and  regulations.  So  also  no  civilian  can 
be  *'bonorabiy  discharged''  from  the  military  or  naval  service  in  the  sense  in  which 
that  word  is  nsed  in  the  Army,  the  Navy,  and  in  the  pension  laws.  See  cases  of 
George  W.  Fleck  (7  P.  D.,  343);  Margaretha  Arendes  (8  P.  D.,  425);  Sarah  BubIi 
(9  P.  D.,  114). 

It  b.-iH  nccordingly  been  held  that  a  contract  surgeon,  provost-marshal,  enrolling 
ofHccrs,  te.anisters,  and  pilots  were  civilian  employees,  and  not  entitled  to  pension. 
See  cases  of  Henry  Cushraan  (7  P.  D.,  408) ;  Annie  E.  Few  (8  P.  D.,  95) ;  E.  8.  Leonard 
(9P.D.,194);  IsaacN.  Philip8(3P.D..377);  Andrew  J.Shannon  (7  P.  D.,  64);  John 
AV.  Reynolds  (1  P.  D.,  o.  s.,  223) ;  James  M.  Barnes  (8  P.  D.,  94) ;  Tryphene  (5  P.  D., 
o.  H.,  2i91) ;  Samuel  P.  Tate  (1  P.  D.,  449) ;  Basil  T.  liidgway  (9  P.  D.,  300) ;  Henry  N. 
Haynie  (9  P,  D.,  304) ;  Mary  Brady  (9  P.  D,,  305) ;  Henry  Barlow  (9  P.  D.,  347) ;  Anna 
M.  Whalcn  (9  P.  D.,  346),  and  William  B.  Taylor  (9  P.  D.,  360). 

The  argument  that  civilian  employees  were  granted  pension  under  the  act  of  July 
H,  1862,  and  the  resolution  of  July  16, 1862,  and  that  Congress  therefore  intended  to 
pension  them  under  the  act  of  June  27, 1890,  loses  its  force  when  we  consider  said 
act  and  resolution  of  1862,  as  amended  by  the  acts  of  July  27, 1868,  and  March  3, 1^73 
(6«^c.  4693,  Rev.  Stat.),  provide  that  no  claim  of  a  nonenlisted  person,  on  account  of 
disability  ftrom  wounds  or  injury  receivetl  in  battle  while  temporarily  reudcrin'4 
service,  should  be  valid  unless  prosecuted  to  a  successful  issue  prior  to  July  4, 187J, 
an<l  this  was  the  law  at  the  time  Congress  enacted  the  law  of  June  27, 1890,  and  is 
still  the  Jaw. 

It  is  hardly  reasonable  to  suppose  that  Congress  intended  to  pension  a  nonenlisted 
man  under  the  act  of  June  27, 1890,  while  at  the  same  time  they  refused  him  pension 
for  wounds  received  in  battle  in  the  war  of  the  rebellion.  If  they  so  intended,  it  is 
natural  to  conclude  that  they  would  have  manifested  it  by  different  language  than 
w:«s  employed  in  section  2  of  that  act.  It  is  true  that  the  word«»  "man,"  ''men," or 
*'  enlisted ''  do  not  occur  in  the  section,  but  neither  do  the  words  "  civilian  employee.' 
or  "  nonenlisted  man.'' 

The  courts  have  frequently  had  occasion  to  construe  the  words  *^all''  and  "all  per- 
sons/' and  limit  their  application  to  all  of  a  particular  class,  intended  to  be  included 
or  excluded,  as  shown  by  the  context  and  subject-matter  to  which  they  relate,  thus 
ascertaining  and  carrying  into  effect  the  legislative  intent. 

In  the  Maine  poor  law  the  words  "all  pcr.sons"  were  limited  to  those  persons  who 
could  legally  obtain  the  benefit  of  the  act,  and  did  not  include  a  person  who  could 
not  legally  make  a  st'ttleuient.  (See  Ilallowell  r.  Gardiner,  1  Me.,  93;  Milo  r.  Kil- 
marnock, 11  Mo.,  455. ) 

So  in  a  statute  which  provided  that  i*in  all  cases,"  etc.,  the  word  "all"  was  lim- 
ited to  a  certain  class  of  cases.     (See  Philips  r.  State,  15  Ga..  518.) 

The  court  in  that  case,  in  commenting  ni>on  the  use  of  the  word  "all,"  used  thr 
following  language: 

"One  is  amazed  in  casting  a  glance  over  our  statute  books  to  find  how  often  tbi^ 
form  of  expression  occurs,  frequently  signifying,  as  here,  not  absolutely  'all,'  but 
*air  of  a  particular  class  only.  Indeed,  it  seems  to  be  common  to  all  writings,  lay 
as  well  as  legal,  sacred  as  well  as  profane,  and  the  generality  of  the  phrase  is  fre- 
quently to  be  restrained  in  an  act,  not  only  by  the  context,  but  by  the  general  form 
and  scheme  of  the  statute,  as  demonstrative  of  the  intention  of  the  legislature." 

In  the  case  of  Keiffer  r.  i:hler  (18  Pa.  St.,  388)  the  court,  by  Lowrie,  .1.,  said : 

**Iu  acts  of  assembly  us  well  as  in  common  parlance  the  word  *all'  is  a  general 
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nther  than  a  nniversal  term,  and  is  to  be  nntlerstood  in  one  sense  or  the  other 
according  to  the  demands  of  sound  reason,  and  an  act  which  authorized  the  attach- 
ment of  'all  debts'  was  held  not  to  include  debt  dne  by  bill  of  exchange  and  promia- 
sory  notes." 

in  the  ox  parte  case  of  T.  W.  Ball  (41  Cal.,  29)  the  court,  in  construing  the 
phrase  "all  persons/'  occurring  in  the  State  constitution,  which  provided  that  "All 
persons  shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offenses,  when  the 
proof  is  evident  or  the  presumption  great,"  held  that  it  did  not  apply  to  or  include 
a  person  who  had  been  convicted  of  an  offense  less  than  capital  in  degree. 
As  stated  by  Sutherland  on  Statutory  Construction,  paragraph  279 — 
*^The  sense  in  which  general  words  or  any  words  are  intended  to  be  used  furnishes 
the  rule  of  interpretation,  and  this  is  to  be  collected  from  the  context,  and  a  nar- 
rower or  more  extended  meaning  will  be  given  according  as  the  intention  is  thus 
indicated." 

In  the  case  of  Reed  r.  Bush  (5  Bim., 4&5)  the  words  "all  actions"  in  a  stipulation 
included  only  actions  ex  contractu,  and  not  torts,  as  held  by  the  court  in  construing 
the  words  according  to  their  intent. 

Assistant  Secretary  Bussey,  in  construing  the  act  of  June  27, 1890,  in  his  com- 
munication to  Commissioner  Raum,  November  22,  1890,  named  the  conditions  on 
which  pensions  were  allowed,  and  the  second  condition  was,  in  case  of  a  soldier, 
that  he  should  have  received  a  ilnal  honorable  discharge  from  the  service.  (See  The 
Commissioner  of  Pensions,  4  P.  D.,  225.) 

The  previous  instructions  issued  by  the  Commissioner  under  said  law  clearly  show 
that  he  construed  the  words  "all  persons"  as  applying  to  those  who  were  enlisted 
or  commissioned.  In  the  blank  form  of  application  the  claimant  was  required  to 
state  the  date  when  he  was  "enrolled"  and  "honorably  discharged." 

From  the  date  of  the  passage  of  said  act  of  1890  to  the  present  the  words  "all  per- 
mms"  in  section  2  of  said  act  have  uniformly  been  held  to  apply  to  those  persons 
TV  ho  were  enrolled  in  the  service  as  soldiers,  sailors,  or  marines.  (See  Pension 
Decisions  heretofore  cited.) 

It  is  well  settled  that  the  contemporaneous  and  uniform  interpretation  of  the 
statutes  by  those  charged  with  that  duty  is  entitled  to  great  weight,  and  in  cases 
of  doubt  ought  to  turn  the  scale.  (See  cases  of  Brown  r.  United  States,  113  U.  S., 
:^f>'<;  United  States  v.  B.  and  Mo.  Riv.  R.  R.,  98  U.  S.,  334-341  j  Douglas  r.  Pike,  101 
r.  S.,  677;  United  States  v.  Graham,  110  U.  S.,  219-221;  The  Laura,  114  U.  S.,  441; 
Philbrick  r.  United  States,  120  U.  S.,  52^9;  United  States  r.  Hill,  120  U.  S.,  169; 
Inited  States  r.  Johnston,  124  U.  S.,  236;  Robertson  r.  Downey,  127  U.  S.,  ^; 
Edward  Lesser  r.  Darby,  12  Wheaton,  207,  and  United  States  r.  Gilmore,  8  Wall., 
3:U).) 
As  stated  by  Sutherland  on  Statutory  Construction,  paragraphs  307  and  309 — 
*' If  there  is  ambiguity  in  the  language,  the  understanding  of  the  apx)licatiou  of  it 
n  heu  the  statute  first  goes  into  operation,  sanctioned  by  long  acquiescence  on  the 
i*:irt  of  the  legislature  and  judicial  tribunals,  is  the  strongest  evidence  that  it  has 
1  oeu  rightly  explained  in  practice.  The  particular  construction  given  by  the  Inte- 
rior Department  of  the  General  Government,  in  reliance  upon  the  uniform  opinions  of 
1  :o  Attorney- Gencrars  Office,  of  a  statute  granting  lands  should  be  followed  by  the 
state  authorities  until  reversed  by  the  Federal  courts.  ♦  *  *  The  le^ixislaturo  is 
]iresnmed  to  be  cognizant  of  such  construction,  and  after  long  continuance  without 
.-my  legislation  evincing  its  dissent,  the  courts  will  consider  themselves  warranted 
.It  adopting  that  construction.  Contemporary  construction  and  official  usage  for  a 
.ung  period,  by  the  person  charged  with  the  administration  of  the  laws,  are  among 
the  legitimate  aids  in  the  Interpretation  of  statutes." 

All  aids  to  interpretation  of  this  section  of  the  act  of  June  27,  1890,  lead  naturally 
and  forcibly  to  the  conclnsion  that  the  words  **  all  persons ''  used  in  the  lirst  line  of 
the  section  were  not  intended  to  include  any  person  who  was  not  regularly  in  the 
military  or  naval  service  of  the  United  States,  and  a  civilian  employee  or  non- 
enlisted  i>erson  is  therefore  excluded  from  tho  benefit  of  the  act. 
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It  iiiight  further  be  stated  that  the  language  of  section  3  of  said  act 
of  June  27,  1890,  uses  the  words  ^^ officer  or  enlisted  man"  in  providing 
pension  for  widows.    The  language  is  as  follows: 

That  if  any  officer  or  enlisted  man  who  served  more  than  ninety  days  in  the  Army 
or  Navy  of  the  United  States  dining  the  war  of  the  rebellion  and  who  was  honor- 
ably discharged  has  died,  or  shall  hereafter  die,  leaving  a  widow — 

and  the  section  then  proceeds  to  name  the  conditions  under  which  the 
widows  or  children  shall  be  entitled  to  pension,  and  clones  with  the 
provision  that  the  widow  shall  have  married  said  soldier  i)iior  to  the 
passage  of  this  act. 

If  Congress  intended  to  include  in  section  2  of  said  act  civilian 
employees  who  served  with  the  Army  or  Navy,  why  shouhl  they  have 
exclude<l,  in  section  3  of  said  act,  his  widow  and  children  from  the  like 
benefit  that  was  conferred  by  section  4702,  Revised  Statutes,  u])on  the 
widows  and  children  of  acting  assistant  or  contrsjct  surgeons  and  other 
nonenlisted  men  enumerated  in  section  4603,  Revised  Statutes! 

It  should  be  observed  that  even  under  the  provisions  of  section  4093, 
Revised  Statutes,  acting  assistant  or  contract  surgeons  were  not  placed 
upon  an  equal  pensionable  footing  with  the  officer  or  enlisted  men,  but 
their  rights  to  pension  are  limited  to  those  who  incurred  their  wound, 
injury,  or  disease  while  actually  performing  their  duties  as  surgeons 
with  tiic  military  forces  in  the  field,  or  in  transitu,  or  in  hospital. 
*  This  is  the  only  law  that  provides  in  terms  for  pensioning  acting 
assistant  or  contract  surgeons. 

The  records  of  the  War  Department  show  that  claimant  contracted 
as  acting  assistant  surgeon  April  24,  18G4,  and  that  his  contract  was 
terminated  July  0,  18G5,  and  this  record  is  not  disputed  by  the  claim- 
ant, but  it  is  urged  that  in  view  of  the  specially  dangerous  services 
performed  by  Dr.  Bowles  at  the  front,  he  is  unquestionably  entitled  to 
a  pension  under  the  act  of  June  27, 1890. 

The  character  of  the  service  or  the  places  where  it  was  performed 
does  not  change  the  fact  that  he  was  not  an  officer  or  an  enlisted  man, 
but  was  a  civilian  employee. 

In  accordance  with  the  numerous  decisions  of  this  Department  here- 
tofore cited,  and  with  what  I  believe  to  be  a  correct  construction  of  the 
act  of  June  27, 1890,  he  is  not  included  in  said  act  and  has  no  title  to 
pension  thereunder. 

The  former  departmental  decision  in  this  case  is  therefore  reaffirmed 
and  the  motion  is  overruled. 
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SERVICE-ACrr  .TAXUARY  89,  1887-MEXICAX  WAR. 
LANY  BOUDAY   (WIDOW). 

A  soldier  who  enlisted  in  the  Regnlar  Army  April  7,  1848,  and  assigned  to  a  hattery 
which  left  Fort  Columbus,  N.  Y.,  for  Vera  Cruz,  Mexico,  May  11,  1848,  where  he 
arrived  May  31,  1848,  one  day  after  the  termiuatiou  of  the  war,  and  was  ordered 
from  Vera  Cruz  to  New  Orleans  June  4, 1848,  where  he  arrived  June  17, 1848,  and 
thence  to  G^vemora  Island,  N.  Y.,  July  15,  1848,  did  not  actually  serve  sixty 
days  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto,  and  his 
widow  is  not  entitled  to  a  pension  under  the  act  of  January  29, 1887. 

Case  distinguished  from  that  of  Elizabeth  Young  (9  P.  D.,  44). 

Assistunt  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  11,  1899. 

On  September  10, 1808,  a  motion  was  filed  on  behalf  of  Lany,  widow 
of  Ambrose  Bouday,  late  private  Company  G,  Second  United  States 
Artillery  (Mexican  war),  for  reconsideration  of  departmental  decision 
of  October  20,  1894,  wherein  the  Department  affirmed  the  Bureau 
action  of  January  10,  1894,  rejecting  her  widow's  claim  (No.  11664), 
filed  October  18,  1893,  under  the  act  of  January  29, 1887,  on  the  ground 
that  soldier  did  not  serve  sixty  days  in  Mexico,  or  on  the  coast  or  fron- 
tier thereof,  or  en  route  thereto-. 

It  is  contended,  in  brief,  that  soldier's  service  in  the  war  with  Mexico, 
under  the  departmental  decision  in  the  case  of  Elizabeth  Young 
(9  P.  D.,  44),  should  date  from  his  enlistment. 

The  records  of  the  War  Department  show  that  Ambrose  Bouday 
enlisted  April  7, 1848,  at  Albany,  N.  Y.,  to  serve  five  years,  and  was 
assigned  to  Battery  G,  Second  Regiment  United  States  Artillery.  The 
battery  left  Fort  Columbus,  N.  Y.,  for  Vera  Cruz,  Mexico,  May  11, 1848; 
arrived  there  May  31, 1848;  left  Vera  Cruz  for  New  Orleans,  La.,  June 
4, 1848,  and  arrived  there  June  17, 1848;  left  New  Orleans,  and  arrived 
at  Governors  Island,  N,  Y.,  July  16, 1848. 

He  was  honorably  discharged  April  6,  1853,  at  Fort  Monroe,  Va.,  by 
reason  of  the  expiration  of  his  term  of  service. 

Soldier  was  married  to  claimant  December  20, 1853,  and  died  Septem- 
ber C,  1893.  He  was  pensioned  under  the  act  of  January  29,  1887,  by 
Bareaa  action  of  June  28, 1887. 

As  stated  in  the  departmental  decision  of  October  20, 1894 — 

Although  appellant's  husband  was  improperly  pensioned  under  said  act,  such 
inadvertence  does  not  in  any  manner  strengthen  his  widow's  right  to  pension,  nor 
bring  her  within  the  requirements  of  the  act  of  January  29,  1887. 

In  the  case  of  Elizabeth  Young  (9  P.  D.,  44)  it  was  stated  that  the 
"soldier's  enlistment  was  in  a  volunteer  service  for  the  war  with 
Mexico,  and  not  in  the  Regular  Army."  In  the  case  of  David  M. 
Geiger  (9  P.  D.,  28),  as  in  the  Young  case,  the  companies  in  which  the 
soldiers  enlisted  served  in  Mexico,  in  the  war  with  that  country,  and 
their  point  of  destination  at  date  of  their  enlistments  was  Mexico,  and 
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it  was  held  that  in  such  cases  the  period  of  time  included  in  the  term 
^'eu  route  thereto"  in  the  act  of  January  29, 1887,  commenced  at  tbe 
date  of  the  soIdier^s  enlistment,  when  his  service  in  the  war  with 
Mexico  conformed  in  other  respects  to  the  requirements  of  the  terms 
of  said  act,  and  where  the  soldier  is  not  responsible  for  or  chargeable 
with  delay  in  finally  reaching  Mexico,  the  coasts  or  frontier  thereof^ 
citing  the  case  of  Euroda  H.,  widow  of  Matthew  M.  Lyon  (7  P.  D.,  215), 
where  the  soldier  was  delayed  by  sickness  at  New  Orleans,  La.,  bat 
being  en  route  he  was  held  to  come  within  the  act,  and  his  widow  was 
pensioned.  Lyon  was  a  volunteer  iu  the  Fourth  Kentucky,  and  was 
en  route  with  his  company  when  taken  sick. 

Those  cases  are  clearly  distinguished  from  the  case  under  considera- 
tion. In  all  those  cases  the  soldiers  were  volnnteers  who  enlisted  for 
service  in  the  war  with  Mexico. 

In  this  case  the  soldier's  enlistment  was  in  the  Regular  Army  for  a 
term  of  five  years.  The  organization  to  which  he  was  assigned  was 
not  ordered  to  Mexico,  or,  at  least,  was  not  en  route  until  May  11, 1818, 
and  was  ordered  from  Vera  Cruz,  Mexico,  to  New  Orleans,  June  4, 
1848,  at  which  date  he  was  in  legal  effect  discharged  from  Mexican  war 
service.  The  ending  of  the  Mexican  war  operated  as  an  honorable  dis- 
charge from  the  particular  service  of  those  of  the  Regular  Army  or  Navy 
who  were  engaged  in  that  war,  so  as  to  entitle  such  persons  to  a  pen- 
sion under  the  act  of  January  29, 1887,  if  otherwisi*  they  came  within  the 
provisions  of  said  act.  See  cases  of  United  States  r.  North  (112  U.  S., 
510);  William  B.  Johns  (2  P.  D.,  293);  Helen  M.  Leslie  (6  P.  D.,  2o5); 
Evehne  S.  Tallman  (6  P.  D.,  261);  Nathan  Totteu  (7  P.D.,  33),  and 
William  Ross  (8  P.  D.,  407). 

The  Mexican  war  commenced  April  24, 1846  (see  communication,  1 
L.  B.,  165;  Thomas  Daly,  2  P.  D.,  220,  and  Theresa  Bonnaveau,  8  P.  D., 
507)  and  terminated  May  30,  1848  (see  Instructions,  7  P.  D.,  240,  and 
Helen  M.  Geij^er,  8.  P.  D.,  28).  As  stated  in  the  case  last  cited,  it  is 
not  to  be  presumed,  however,  that  after  that  date,  May  30,  1848,  no 
service  was  rendered  in  said  war,  though  it  will  be  presumed  tbat  all 
belligerent  forces  were  withdrawn  from  Mexico  and  returned  from  the 
war  within  a  reasonable  time  thereafter. 

Soldier  did  not  start  for  the  Mexican  war  until  May  11,  ISi'^,  and 
was  withdrawn  from  Mexico  June  4, 1S48,  so  that  his  service  "in  Mexico, 
or  on  the  coast  or  frontier  thereof,  or  en  route  thereto,"  in  the  war  with 
that  nation  would,  under  the  decision  in  the  case  of  the  United  States 
V,  North  (112  U.  S.,  510),  be  limited  to  twenty-four  days. 

Even  dating  soldier's  service  from  date  of  enlistment,  April  7, 1848, 
there  would  be  but  one  month  and  twenty-seven  days'  service  up  to  the 
time  he  was  ordered  away  from  Mexico  with  his  command,  June  4, 
1848,  at  which  date  he  was  honorably  discharged  from  his  Mexican  war 
service  under  the  Supreme  Court  decision.  But  his  term  of  service  in 
the  United  States  Army  did  not  expire  until  April  7, 1853,  and  there 
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is  DO  rea8oi>  or  authority  for  compnting  the  time  from  the  date  of  his 
enlistment,  or  the  time  that  elapsed  from  the  date  he  left  Vera  Gruz, 
Mexico,  antil  he  returned  with  his  command  to  New  York,  for  the  pur- 
pose of  making  up  the  sixty  days'  service  required  by  said  act.  Being 
in  the  Begnlar  Army,  his  home  was  wherever  he  was  ordered,  up  to  the 
date  of  his  final  discharge  from  his  five-years'  term  of  enlistment.  In 
this  respect  the  service  of  those  in  the  Regular  Army  or  Navy  differs 
from  that  of  the  volunteer,  who  enlists  only  for  the  war,  and  who  upon 
the  expiration  of  his  service  is  entitled  to  be  returned  to  his  place  of 
enlistment. 

This  case,  therefore,  is  clearly  to  be  distinguished  from  the  case  of 
Elizabeth  Young  (9  P.  D,,  44),  and  it  is  evident  the  soldier  did  not  serve 
the  sixty  days  required  by  the  act  of  January  29, 1887,  "in  Mexico,  or 
on  the  coast  or  frontier  thereof,  or  en  route  thereto."  He  is  not  shown 
to  have  engaged  in  any  battle  in  said  war. 

His  widow  is  therefore  not  entitled  to  a  pension  under  said  act  of 
January  29, 1887,  and  the  motion  is  accordingly  overruled. 


desertion-discharge . 
De  Witt  O.  Nash. 

As  claimant  deserted  an^.  \-  as  never  discharged  from  his  second  service  during  the 
war  of  the  rebellion,  he  has  no  pensionable  status  under  the  act  of  June  27, 
1S90,  bat  is  pensionable  under  the  general  la\y  as  to  disabilities  received  in 
his  first  service,  from  which  he  was  discharged,  his  claim  being  filed  subsequeut 
to  Jnly  1,  1880. 

A88i8ta7it  Secretary   Webster  Davis  to  the  Commissioner  of  FetisionSj 
January  30j  1899. 

On  April  13, 1896,  this  appellant,  De  Witt  C.  Nasb,  who  was  a  mem- 
ber during  the  war  of  the  rebellion  of  Company  G,  Fourteenth  Ohio 
Infantry;  of  Company  D,  Fifty-fourth  Ohio  Infantry;  of  Battery  B, 
Second  United  States  Artillery,  and  of  Battery  K,  First  United  States 
Artillery,  filed  a  claim,  No.  1176327,  for  pension  under  the  general  law, 
aud  also  a  claim  for  pension  under  the  act  of  June  27, 1890,  both  of 
which  were  rejected  in  April,  1897,  on  the  ground  of  his  desertion  from 
Company  D,  Fifty-fourth  Ohio  Infantry,  from  which  service  he  was 
never  discharged. 

From  these  rejections  he  appeals,  December  4, 1897,  contending  both 
are  erroneous  because  he  had,  he  states,  a  final  honorable  discharge 
trom  his  last  service. 

The  records  of  the  War  Department  show  he  enlisted  in  the  first- 
mentioned  service  April  22, 1861,  and  was  mustered  out  with  the  com- 
pany August  13, 1861. 

He  then  enlisted  in  said  Company  D  on  September  10, 1861,  deserted 
therefrom  August  13, 1862,  and  five  days  later  reenlisted  in  said  Bat- 
tery B,  in  violation  of  the  twenty-second  (now  fiftieth)  article  of  war. 
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Ou  September  0,  1864,  lie  again  deserted,  for  which  desertion  he  was 
apprehended  ou  the  24th  of  the  following  month,  was  tried  for  deser- 
tion, found  guilty,  and  sentenced;  and  on  August  17, 1865,  was  trans- 
ferred to  said  Battery  K,  from  which  he  was  discharged  October  7, 
1865.  by  reason  of  expiration  of  service,  having  made  good  time  lost 
by  desertion. 

It  does  not  appear  that  he  was  ever  discharged  from  his  second 
service,  that  in  Company  D,  Fifty-fourth  Ohio  Infantry;  and  the  charge 
of  desertion  from  that  organization  still  stands  against  him.  lie  has 
not,  therefore,  an  honorable  discharge  from,  all  service  contracted  by 
him  to  be  performed  duriug  the  war  of  the  rebellion,  and  is  not,  conse 
quently,  under  the  settled  rulings  of  the  Department,  pensionable 
under  the  act  of  June  27,  1890,  even  if  his  final  discharge,  October  7, 
1865,  be  considered  honorable,  which  is  questionable  in  view  of  the  fact 
that  it  was  from  a  service  required  of  him  to  make  good  time  lost  by 
his  second  desertion.  Your  rejection  of  the  claim  under  the  act  of 
June  27,  1890,  was  therefore  clearly  correct  and  is  affirmed. 

As  to  the  claim  under  the  general  law,  it  is  noted  that  part  of  his 
disabilities  alleged  therein — viz,  results  of  measles — are  alleged  to  have 
originated  in  his  first  service,  from  which  he  was  honorably  discharged 
August  13,  1861,  the  other  alleged  disabilities  being  alleged  to  have 
originated  while  he  was  in  his  second  service,  from  which  he  deserted 
and  was  never  discharged. 

Under  my  decision  in  the  case  of  John  iN^orton  (9  P.  D.,  382)  the 
claim  as  to  the  disabilities  alleged  to  have  originated  in  said  second 
service  must  be  rejected  on  the  ground  that  he  was  never  discharged 
from  that  service  and  had  by  deserting  therefrom  repudiated  his  con- 
tract of  enlistment  for  that  service,  forfeiting  any  right  to  any  benefit 
incident  to  such  enlistment. 

The  claim  as  to  the  disabilities  alleged  to  have  originated  during  the 
first  service,  however,  from  which  he  was  discharged,  stands  upon  a 
diflerent  basis.  As  held  also  in  said  John  Norton  case,  claimant's  sub- 
sequent desertion  is  no  bar  to  pension  on  account  of  these  disabilities, 
and  he  may  therefore  be  pensioned  on  account  thereof,  notwithstanding 
such  desertion,  from  the  date  of  filing  his  claim. 

In  this  case  original  x>ension  must  commence,  under  the  express  pro- 
visions of  said  act  of  March  3,  1879,  from  date  of  filing  the  claim,  it 
being  filed  subsequent  to  July  1, 1880;  and  as  desertion  in  itself  is  not 
a  bar  to  pension,  no  reason  exists  why  pension  should  not  commence 
from  the  date  of  filing  the  claim,  notwithstanding  the  desertion  from 
the  second  service,  and  that  there  is  no  discharge  from  that  service. 

In  the  present  case  there  was  a  final  discharge  from  the  service, 
which  placed  this  claimant  again  in  the  pensionable  status  which  he 
had  lost  on  his  reenlistment,  and  he  might  have  thereafter,  at  any 
time,  claimed  and  been  allowed  pension  accordingly,  pension  commenc- 
ing, if  claim  were  filed  prior  to  July  1, 1880,  from  date  of  his  first  dis- 
charge (if  on  account  of  disability  incurred  in  that  service),  and  then 
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Yrithdrarwn  until  his.  final  discharge,  when  it  would  recommence  and 
coiitinue,  or  if  claim  were  filed  subsequent  to  July  1, 1880,  such  pension 
would  commence  from  date  of*  tiling  the  claim  under  the  express  provi- 
sions of  said  act  of  March  3,  1879. 

The  desertion  of  August  18,  1862,  from  the  second  service  could  not 
afiect  the  status  or  rights  under  any  such  claim,  for,  as  is  demonstrated 
iu  the  Norton  case  cited,  desertion  is  not  in  itself  any  bar  to  pension, 
beiug  an  offense  only  during  the  term  of  the  enlistment  from  which  the 
desertion  was  made.  Attorney-General  Taft  held  (15  Op.,  157)  that 
desertion  is  a  continuing  ofi'ense  "up  to  the  end  of  the  term  of  engage- 
meut,  but  not  beyond." 

When  this  claimant,  therefore,  received  his  final  discharge  (from  his 
third  service),  he  was  no  longer  in  desertion  from  his  second  service, 
the  term  of  that  enlistment  having  presumably  terminated,  enlist- 
ments at  that  time  generally  being  for  three  years.  And  while  he 
could  not  have  any  pensionable  status  on  account  of  his  second  service, 
tlicre  being  no  discharge  from  that  service,  and  he  having  by  desert- 
ing therefrom  repudiated  that  contract  of  enlistment,  thereby  becoming 
equitably  estopped  from  receiving  any  benefits  thereunder,  as  held  in 
said  Norton  case,  yet  his  final  discharge  restored  him  to  a  pensionable 
status  on  account  of  the  service  or  services  from  which  he  had  been 
discharged. 

Your  action  is  therefore  reversed  as  to  alleged  measles  and  results 
thereof,  and  you  will  please  readjudicate  that  part  of  the  claim  in 
accordance  with  the  foregoing. 


ATTORNETSHIP— ASSIGNMENT— SUBSTITUTION. 

John  W.  Short  (claimant). 
James  T.  Knowland  &  Son  (attorneys). 

"The  written  coDsent  of  a  claimant  is  declared  essential  to  a  valid  assignment  of  an 
attorneyship  or  agency  from  one  attorney  or  agent  to  another  *  *  *."  (Rule 
2y  Rales  of  Practice  before  the  Commissioner  of  Pensions.) 

Assistunt  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

March  11, 1899. 

James  T.  Knowland  &  Son,  of  Anderson,  Ind,,  April  29, 1898,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  recognition 
iu  the  claim  for  pension  under  the  general  law  of  John  W.  Short, 
Company  C,  One  hundred  and  thirtieth  Illinois  Volunteer  Infantry. 

Newson  &  Knowland,  February  13,  1889,  filed  the  soldier's  original 
claim  under  the  general  law,  and  subsequently  filed  some  evidence. 
On  February  26, 1896,  they  made  a  general  transfer  of  all  their  claims 
to  James  T.  Knowland  &  Son,  the  appellants.  No  written  consent  of 
tU^  soldier  is  filed  to  the  transfer  of  the  attorneyship  in  his  claim. 
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W.  W.  Dudley  &  Co.,  of  Washington,  D.  C,  September  5, 189G,  filed 
a  power  of  attorney.  They  were  notified  September  24, 1898,  of  the 
rejection  of  the  case. 

Rule  2  of  the  Rules  of  Practice  before  the  Commissioner  of  Pensious 
provides  that — 

The  written  consent  of  a  claimant  is  declared  essential  to  a  valid  assignment  of  an 
attorneyship  or  agency  from  one  attorney  ur  agent  to  another    *     «     ». 

In  the  case  of  Alexander  Robbins  (7  P.  D.,  SO)  the  Department  held 
that— 

As  claimant's  consent  to  the  assignment  ^ras  not  obtained  as  reqnired  hy  rule  2, 
Rales  of  Practice  before  the  Commissioner  of  Pensions,  said  assignment  is  invalid. 

So  in  this  case,  under  the  case  and  rule  cited,  appellants  are  without 
authority  to  appear  in  the  claim ;  tlierelbre  the  action  of  the  Bureau  in 
denying  them  recognition  was  proper,  and  your  action  is  aflBrmed. 


fee- attorneysh tp-m  ateri al,  service. 

Joseph  Duonant,  deceased  (claimant). 
W.  W.  Dudley  (attorney). 

Material  evidence  filed  by  an  attorney  entitled  to  recognition,  at  any  time  before  the 
admission  of  the  claim,  though  it  does  not  reach  the  case  until  after  the  same  is 
allowed,  is  such  service  as  may  warrant  the  payment  of  a  fee. 

Atisistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

March  24, 1899. 

W.  W.  Dudley  &  Co.,  of  Washington,  D.  C,  October  28, 1898, appealed 
from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue  of  April 
5, 1897,  in  the  claim  for  pension  under  the  act  of  June  27,  1890,  of 
James  Dronaut,  deceased,  Company  H,  Ninth  Connecticut  Volunteer 
Infantry  (the  widow  completing). 

The  appellant,  September  5, 1890,  filed  the  soldier's  original  declara- 
tion for  pension  under  the  act  of  June  27,  1890,  which  contained  a 
power  of  attorney  in  his  favor.  He  filed  evidence  March  10  and  May 
20, 1891,  and  June  21  and  September  9,  1892.  The  claim  was  rejected 
March  5,  1894,  upon  the  ground  that  the  soldier  was  dead,  and  there 
was  no  person  entitled  to  pension  under  existing  law.  Appellant  was  so 
advised  March  27,  1894. 

On  August  3, 1894,  Josiah  Gross,  of  New  Orleans,  La.,  filed  a  power 
of  attorney,  together  with  an  application  of  the  widow,  to  complete  tlie 
claim.  November  2, 1894,  he  filed  material  evidence,  and  on  April  10, 
1896,  was  disbarred. 

On  January  17, 1896,  appellant  was  called  upon  for  material  service; 
in  response  thereto  he  filed  evidence  March  2, 1897,  which  complied 
with  the  call,  and  on  the  same  date  filed  a  new  power  of  attorney. 
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However,  this  evidence  and  the  power  of  attorney  was  not  with  the 
claim  when  it  was  adjudicated. 

The  appellant  was  denied  a  fee  upon  the  ground  that  he  was  without 
proper  authority  to  appear  in  the  claim.  Since  said  action  the  power 
of  attorney  has  been  found,  hence  the  ground  assigned  is  no  longer 
tenable.  Although  the  evidence  tiled  March  2, 1897,  was  not  with  the 
case  when  considered,  it  is  a  well-known  rule  of  practice  that  the  mate- 
riality of  evidence  relative  to  service  is  not  dependent  upon  the  fact 
whether  said  evidence  is  absolutely  necessary  to  prove  the  case;  if  it 
be  deemed  necessary,  and  it  is  called  for,  an  attorney  who  tiles  it  before 
the  claim  is  allowed  renders  material  service.  The  further  question 
arises  whether  these  conditions  would  clothe  the  appellant  with  a  right 
to  fee,  in  view  of  the  fact  that  he  had  no  rights  in  the  case  when  the 
call  was  made. 

This  question  arose  in  the  case  of  Daniel  B.  Ford  (9  P.  D.,  137),  in 
connection  with  the  rule  thei'e  laid  down,  which  reads  as  follows: 

The  filing  of  a  declaratiou  ia  response  to  a  call  therefor  by  the  Bureau,  if  filed  at 
a  time  when  d(5enied  necessary  and  material,  though  subsequently  deemed  imma- 
terial, is  snch  service  as  may  entitle  an  attorney  to  a  fee;. 

As  to  an  exception  to  the  rule,  the  Department  said  (9  P.  D.,  138) : 

The  only  ground  upon  which  this  case  might  be  distinguished  is  that  the  call  was 
made  at  a  time  when  the  appellant  was  not  the  attorney  of  record,  and,  therefore, 
the  cull  was  not  a  recognition  of  his  attorneyship  or  of  any  services  or  ett'orts  upon 
his  part.  I  would  be  inclined  to  deny  the  appellant  a  fee  upon  this  grouud,  and 
tbas  create  an  exception  to  the  rule  were  it  not  a  fact  appearing  from  the  record 
that  the  Bureau  did  not  deem  the  filing  of  a  new  declaration  unnecessary  until  after 
6:iid  new  declaration  was  filed;  so  the  inference  would  be  that  the  filing  of  the  same 
was  deemed  necessary  when  it  was  filed.  Therefore,  it  would  be  an  after  considera- 
tion that  would  operate  to  defeat  the  appellant's  title  to  a  fee;  that  is,  the  opinion 
of  to-day  would  overrule  the  opinion  of  yesterday.  I  do  not  approve  of  the  idea  of 
basing  title  to  fee  upon  snch  contingencies. 

Although  in  this  case  the  appellant  was  in  defiiult  at  the  time  when 
the  call  was  made,  the  fact  that  it  was  made  upon  him  was  a  recogni- 
tion of  his  prior  attorneyship.  As  during  thjit  period  he  had  rendered 
material  service,  and  when  called  upon  for  further  service  secured  author- 
ity to  further  prosecute  the  case  and  render  the  services  called  for,  I  am 
of  the  opinion  his  attorneyship  should  be  recognized.  Fuitherraore, 
although  the  evidence  was  not  with  the  case  when  the  claim  was  legally 
approved  for  admission  March  16,  1897,  it  had  then  been  on  file  in  the 
Bureau  since  March  2,  1897.  Now,  if  the  fact  alone  that  the  evidence 
was  uot  with  the  case  when  adjudicated,  though  tiled  fourteen  days 
prior  to  action,  would  serve  to  form  an  exception  to  the  rule,  then  if 
evidence  were  filed  within  a  week  from  the  call  therefor  but  never 
reached  the  case  prior  to  adjudication,  the  tiling  thereof  would  not 
profit  the  attorney.  As  the  fault  would  be  the  Bureau's,  though  un- 
avoidable, an  attorney  should  not  sufter  any  forfeiture  of  rights,  if 
within  the  power  of  the  Bureau  to  do  equity.  Therefore,  in  this  case, 
P.  D.— VOL.  10 10 
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it  is  held  that  the  filing  of  said  evideuce  was  material  service  and 
inured  to  the  benefit  of  the  appellant. 

So,  as  the  appellant  came  regularly  into  the  case,  rendered  material 
service,  and  was  not  in  default  when  the  claim  was  allowed,  he  is  enti- 
tled to  the  fee.    Action  reversed. 


FEE-CONSOLIDATION'  OF  CL.VIMS. 

Dah  ya  ne  Ah  Kee  la  nee  gar  (claimant). 
John  L.  Springston  (attorney). 

The  several  applications  for  pension  (to  which  a  widow  may  be  entitled  in  her  own 
right)  in  behalf  of  the  widow  and  minor  children  of  a  soldier  on  acc<»uut  of  bis 
services  and  death  constitute  but  a  single  claim  for  pension,  and  when  th" 
several  applications  are  made  through  the  same  attorney  but  oue  fee  can  Ite 
paid  to  him. 

Assistant   Secretary    Webster  Davis  to  the  Commissioner  of  Pensions, 

March  28,  1899. 

John  L.  Springston,  of  Sallisaw,  Ind.  T.,  May  21, 1898,  appealed  from 
the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue  of  May  7, 
1898,  in  the  claim  for  pension  under  the  general  law  of  Dah  ya  ne  Ah 
Kee  la  nee  gar  or  Si  call  wee,  now  Water-down,  as  widow  of  Ah  Kee 
lah  nee  gar,  alias  Israel  Si  cah  wee,  Company  I,  Third  Indian  Home 
Guards  Volunteer  Infantry,  United  States  Army. 

'  John  W.  Wright,  of  Washington,  D.  C,  December  12, 1866,  filed  the 
claimant's  original  declaration  for  a  widow's  pension  under  the  general 
law.  The  appellant,  July  9, 1891,  filed  a  new  declaration  for  pension 
under  said  law  and  became  entitled  to  recognition  under  a  power  of 
attorney  therein  contained.  The  claim' was  allowed  December  4,  1896, 
at  the  rate  of  $8  per  month,  from  May  21, 1863,  the  date  of  the  soldier's 
death,  to  June  1, 1868,  the  date  of  the  claimant's  remarriage,  and  a  fee 
of  $25  was  certified  to  the  appellant.  On  this  issue  no  pension  wavS 
allowed  on  account  of  the  child,  Nellie,  as  the  date  of  her  birth  was  not 
determined. 

On  June  1,  1896,  the  appellant  filed  another  declaration  in  behalf  of 
the  claimant  for  pension  under  the  general  law.  On  May  7,  1898,  cer- 
tificate issued  to  allow  the  rate  of  $2  per  month  to  said  claimant  on 
account  of  the  child,  Xellie,  from  July  25,  1866,  date  of  act,  to  June  1, 
1868,  date  of  remarriage  of  the  claimant.  On  this  issue  no  fee  was 
certified  to  the  appellant,  although  there  was  on  file  at  the  date  of  said 
issue  fee  agreements  for  $25  in  his  favor. 

By  his  original  contract  with  the  claimant  the  appellant  was  obli 
gated  to  secure  for  her  all  pension  due  her  as  widow  of  the  soldier. 
On  the  issue  of  December  4,  1896,  the  appellant  was  certified  the  full 
contract  fee  of  $25,  the  largest  fee  to  which  he  is  entitled  under  the 


DECISIONS   BELATING   TO   PENSIONS.  147 

law.  Therefore  he  was  not  entitled  to  another  fee  on  the  supplemental 
issue  of  May  7, 1898,  to  allow  increase  to  the  widow  at  $2  per  month  ou 
account  of  the  minor  child.  The  fact  that  there  were  two  issues  in  the 
claim  is  of  little  importance.  There  may  have  been  more  than  two 
issues  without  any  advantage  accruing  to  the  appellant. 

Under  the  decisions  of  this  Department  the  appellant  is  entitled  to 
one  fee  in  this  claim.    The  rule  applicable  may  be  stated  as  follows: 

The  several  applications  for  pension  (to  which  a  widow  may  be 
entitled  in  her  own  right)  in  behalf  of  the  widow  and  minor  children 
of  a  soldier,  on  account  of  his  services  and  death,  constitute  but  a 
single  claim  for  pension,  and  when  the  several  applications  are  made 
through  the  same  attorney  but  one  fee.  can  be  paid  to  him. 

The  principles  underlying  the  foregoing  rule  have  been  observed  and 
laid  down  in  the  following  cases :  Robert  C.  Banker  (8  P.  D.,  302) 
Minors  of  Louis  Ollendorf  (8  P.  D.,  272);  Sarah  Clark  (7  P.  D.,  47) 
Hattie  G.  Dyer  (7  P.  D.,  160);  Elizabeth  M.  Williams  (9  P.  D.,  117) 
Elisha  Harris,  certificate  No.  293377  (29  Fee  P.  L.  Bk.,  406),  decided 
August  18,  18!t7. 

As  it  appears  that  appellant  has  received  the  full  contract  fee  on  the 
issue  of  December  4, 1896,  in  this  claim,  he  is  not  entitled  to  another 
on  the  issue  of  May  7, 1898. 

Action  affirmed. 

FEE-FEE  AGREEMENTS-C:ASE  OF  DIFFICULTY  AND  TROUBLE. 

Norman  Davis  (claimant). 
c.  e.  foote  (attorney). 

ProeeedingB  were  instituted  by  the  Governmeiit  which  resulted  in  action  by  the 
Bitrean  in  withholding  pension  to  reimburse  the  Government.  Upon  appeal, 
action  was  reyersed  and  certificate  issued  to  allow  payment  of  pension  with- 
held ;  on  said  issue  no  fee  was  paid.     Fee  agreements  lor  $25  were  filed. 

Beld:  As  the  Commissioner  of  Pensions  has  not  ordered  that  fee  agreements  be  rec- 
ognized in  proceedings  like  those  described,  the  fee  agreements  filed  applicable 
to  such  proceedings  in  this  particular  claim  should  not  be  recognized.  Also, 
that  in  the  absence  of  authority  to  recognize  fee  agreements  in  such  proceed- 
ings ii>  claims,  such  fee  shall  be  certified  as  the  Commissioner  may  see  fit  to 
allow  not  exceeding  $25  in  claims  under  the  general  law.  Case  of  George  D. 
Hilton  (8  P.  D.,  182),  in  so  far  as  it  conflicts  herewith,  is  oyerruled. 

AHsistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

April  lOj  1899. 

C.  E.  Foote  of  Kalamazoo,  Mich.,  February  26,  1898,  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue 
of  November  25,  1896,  in  the  claim  for  pension  under  the  general  law, 
of  Norman  Davis,  Company  I,  Nineteenth  Michigan  Volunteer  Infantry. 

The  soldier  was  originally  pensioned  at  the  rate  of  $12  per  month 
for  disease  of  eyes.    On  December  3, 1888,  a  certificate  issued  allowing 
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the  rate  of  $17  per  month  for  disability  due  to  disease  of  eyes  and  ven- 
tral hernia.  On  August  30, 1893,  upon  information  obtained  by  special 
examination,  pension  on  account  of  ventral  hernia  was  made  to  termi- 
nate, and  the  rate  was  reduced  to  $12  for  disease  of  eyes.  On  this  issue 
the  pension  agent  at  Detroit,  Mich.,  was  directed  to  withhold  pension 
until  the  Government  was  reimbursed  the  amount  paid  on  account  of 
ventral  hernia. 

On  July  18,  1896,  appellant,  in  behalf  of  the  soldier,  ent-ered  an 
appeal  from  the  action  of  the  Bureau  in  withholding  pension,  and  on 
October  10,  1896,  the  action  of  the  Bureau  was  reversed.  November 
25,  1896,  certificate  issued  to  allow  pension  withheld.    No  fee  was  paid. 

The  appellant  filed  July  11,  1896,  fee  agreements  for  $25.  He  con- 
tends that  the  stipulated  fee  should  be  paid  him. 

Action  of  rejection  is  based  (pursuant  to  advisement  by  the  Depart- 
ment, in  communication  herein,  dated  March  20,  1897),  ui)on  the  prin- 
ciples enunciated  for  the  first  time  in  the  case  of  George  D.  Hilton 
(6  P.  D.,  182).  Leading  up  to  the  rule  there  laid  down  it  was  argued 
that  except  for  securing  the  original  allowance  of  pension  no  fee  can 
be  paid  unless  fee  agreements  have  been  filed  and  are  approved  by  the 
Commissioner  of  Pensions.  The  following  language  is  used  (see  page 
186). 

The  language  employed  (section  4  of  the  act  of  July  4,  1884)  seems  to  clearly 
describe  an  original  claim  for  pension,  and  since  upon  the  adjudication  of  an  origi- 
nal claim  for  pension,  a  lee  of  $10  (unless  more  be  allowed  nuder  a  recognized  fee 
agreement)  is  then  and  there  paid,  and  the  statute  limits  the  payment  (in  the  case 
described  in  the  act)  to  $10  and  no  more,  it  follows  that  the  Commissioner  i^  dis- 
abled from  directing  any  further  payment  in  such  case  unless  his  warrant  for  so 
doing  is  contained  within  the  terms  of  the  act  relative  to  fee  agreements  made  nse 
of  in  the  prosecntion  of  a  case. 

So  in  this  case  as  on  the  original  issue  to  allow  pension  a  fee  was 
paid,  and  the  fee  agreements  filed  were  not  approved,  no  fee  whatever 
was  certified  in  conformity  with  the  more  particular  and  specific  instruc- 
tions by  the  Department  contained  in  communication  dated  April  1^ 
1897. 

Presumably  the  principles  underlying  the  reasoning  and  the  rules 
laid  down  in  the  Hilton  decision  are  contained  in  that  portion  thereof 
which  reads — 

The  relation  of  attorney  and  client  is  one  of  natural  right  ats  at  the  common  law. 
subject  only  perhaps  to  the  conditions  of  public  policy.  No  statute  relating  thereto 
which  is  in  derogation  of  the  common-law  right  should  or  can  be  expanded  so  aa  to 
vary  or  defeat  the  legislative  intent.     (Page  185.) 

However  this  may  be,  the  law  plainly  directs  that  a  fee  shall  be 
paid  to  an  attorney  for  his  services  in  securing  the  original  or  any 
subsequent  allowance  for  ])ension;  that  in  certain  classes  of  claims  fee 
agreements,  when  filed,  shall  be  recognized,  and,  in  certain  cases,  fee 
agreements  may  be  recognized  if  the  Commissioner  of  Pensions  sees 
fit  to  recognize  them. 
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Now  in  this  case  the  question  arises,  inasoiuch  as  the  claim  is  one  in 
which  the  recognition  of  the  fee  agreements  is  within  the  discretion  of 
the  Commissioner  of  Pensions,  whether  any  fee  can  be  certified  to  the 
appellant. 

The  act  of  July  4, 1884,  contains  the  followiug  direction: 

In  all  cases  where  application  for  pension  is  made  *  *  "  and  no  agreement  is 
filed  with  the  Commissioner  of  Pensions,  as  herein  provided,  the  fee  shall  be  $10  and 
no  more. 

These  proceedings  do  not  constitute  an  application  for  i)en8ion.  They 
were  commenced  by  the  Government;  therefore  it  would  be  a  stretch  of 
imagination  even  to  term  these  proceedings  ^^  an  application  for  pension." 
So  that  portion  of  the  act  cited  has  no  application.  There  is  another 
provision  contained  in  section  4768,  Revised  Statutes,  relative  to  the 
payment  of  a  fee  of  $10  when  no  fee  agreements  are  filed.  Said  section 
reads: 

The  Commissioner  of  Pensions  shall  forward  the  certilicate  of  pension  granted 
in  any  case  to  the  agent  for  paying  pensions  when  such  certificate  is  made  payable^ 
and  at  the  same  time  forward  therewith  one  of  the  articles  of  agreement  filed  in 
the  case  and  approved  by  the  Commissioner  setting  forth  the  fee  agreed  npon  between 
the  claimant  and  the  attorney  or  agent,  and  where  no  agreement  is  on  file  ns  herein- 
before provided  he  shall  direct  that  a  fee  of  $10  only  be  paid  the  agent  or  attorney. 

In  a  recent  decision  by  this  Department  in  the  case  of  George  Aab, 
deceased  (32  Fee  P.  L.  Bk.,  292),  upon  motion  for  reconsideration  entered 
by  the  Bureau  of  Pensions,  attention  was  called  to  the  fact  that  the 
foregoing  provisions  were  first  enacted  when  the  filing  of  fee  agreements 
were  authorized  in  all  cases,  and  that  therefore  the  words  **  hereinbe- 
fore provided"  related  to  all  claims  for  pension.    That — 

By  section  4  of  said  act,  section  4786,  Kevised  Statutes,  was  amended  so  as  to 
anthorize  the  filing  of  fee  agreements  only  in  particular  oases ;  when  said  section 
was  thus  amended  and  limited  In  its  scope,  the  words  ^'hereinbefore  provided,''  as 
used  in  sections  4768  and  4786,  and  in  the  act  of  July  4, 1884,  reenacting  and  amend- 
ing said  sections  (4768  and  4786), wore  limited  accordingly  in  tbeir  scope ;  they  could 
have  none  wider  than  their  antecedent  clauses.  Therefore,  the  provision  of  said 
section  4786,  Revised  Statutes,  viz,  ''when  no  agreement  is  on  file  as  hereinbefore 
provided,  he  shall  direct  that  a  fee  of  $10  only  shall  be  paid  the  agent  or  attorney,'' 
jostifieA  the  supposition  that  tbe  filing  of  fee  agreements  in  all  those  very  cases  thus 
referred  to  was  permissible,  and  the  history  of  the  legislation  in  this  particular 
warrants  the  assertion :  That  in  no  other  claims  was  the  Commissioner  of  Pensions 
directed  by  said  section  4768,  Revised  Statutes,  as  reenacted,  to  pay  a  fee  of  $10  than 
in  those  cases  in  which  (hereinbefore)  it  was  provided  that  fee  agreements  may  be 
filed. 

Section  4  of  the  act  of  July  4,  1884,  provides  that  fee  agreements 
are  aathorized  and  shall  be  recognized — 

in     '     '     *    and  in  such  other  cases  of  difficulty  and  trouble  as  the  Commissioner 
of  Pensions  may  see  fit  to  recognize  them. 

It  may  properly  be  considered  that  the  work  to  be  performed  in  the 
classes  of  cases  specified  in  said  section,  and  in  which  the  law  directs 
the  recognition  of  fee  agreements  when  filed,  aiibrds  a  basis  for  an  esti- 
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mate  of  the  work  necessarily  entailed  in  the  prosecation  of  other  classes 
of  claims  so  as  to  warrant  the  Commissioner  of  Pensions  in  seeing  fit 
to  direct  that  fee  agreements  should  be  recognized  therein.  I  am  not 
informed  that  the  Commissioner  of  Pensions  has  issued  any  order  or 
otherwise  directed  that  fee  agreements  should  be  recognized  in  pro- 
ceedings like  the  one  under  consideration.  If  he  has  done  so,  then  had 
this  appellant  filed  fee  agreements,  the  fee  stipulated  therein  shoald  be 
certified  the  same  as  in  any  other  class  of  claims  in  which  the  filing  of 
fee  agreements  are  authorized  and  their  recognition  directed  by  law. 

But  inasmuch  as  the  Commissioner  of  Pensions  has  not  ordered 
that  fee  agreements  be  recognized  in  proceedings  like  those  under  con- 
sideration (which  with  like  proceedings  in  other  claims  constitute  a 
class,  and  thus  can  properly  be  described  in  an  order),  the  filing  of  fee 
agreements  is  not  authorized  and  should  not  be  recognized  if  filed. 

So,  as  these  proceedings  do  not  constitute  an  application  for  pension 
and  the  filing  of  fee  agreements  is  not  authorized,  such  fee  should  be 
certified  as  the  Commissioner  may  see  fit  to  allow,  not  exceeding  $25, 
as  the  proceedings  are  under  the  general  law.  This  for  the  same 
reasons  as  are  assigned  in  the  case  of  George  Aab,  deceased  (supra), 
for  the  payment  of  like  fees  in  claims  for  accrued  pension. 

Therefore,  the  case  of  George  D.  Hilton  (8  P.  D.,  182),  so  far  as  it 
conflicts  with  the  opinion  here  expressed,  is  overruled.  For  the  fore- 
going reasons  the  action  of  the  Bureau  is  reversed.  Such  fee  should 
be  certified  to  the  appellant  as  the  Commissioner  of  Pensions  may  see 
fit  to  allow,  not  exceeding  $25. 


FEE— REFUXDMENT— FRAUD— RKIMBURSEMENT. 

Milton  W.  Bailey  (claimant). 
MiLo  B.  Stevens  &  Co.  (attorneys). 

Where  a  pension  under  the  act  of  June  27,  1890,  isTritUheld  for  the  purpose  of  reim- 
bursing  the  United  States  for  money  paid  to  a  claimant  in  a  fraudulent  claim 
under  the  general  law,  payment  of  fee  need  not  be  made  until  the  United  States 
has  been  reimbursed  in  full,  but  if  payment  of  fee  is  made  prior  thereto  the 
attorney  can  not  be  compelled  to  refund,  if  otherwise  entitled. 

Assistant  Secretary   Webster  Davis  to  the   Commissioner  of  Pensions j 

April  10,  1899. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  September  8,  1898, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter  of 
fee  on  the  issue  of  September  23,  1897,  in  the  claim  for  pension  under 
the  act  of  June  27, 1890,  of  Milton  W.  Bailey.  The  record  shows  that 
the  above-named  soldier  was,  on  February  13, 1866,  allowed  a  pension 
of  $4  per  month  from  May  14, 1865,  for  compound  fracture  of  left  leg, 
which  rate  was  increased  to  $8  per  month  from  January  19, 1887,  based 
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on  his  service  as  a  private  in  Compaoy  I,  One  hundred  and  sixtieth 
New  York  Volunteer  Infantry.  This  pension  was  terminated  on  Jan- 
nary  4, 1896,  and  soldier's  name  was  dropped  from  the  rolls  on  the 
ground  that  his  pensioned  disability  was  not  due  to  his  military  serv- 
ice, as  required  to  give  title  under  the  general  law,  but  existed  prior 
to  his  enlistment,  as  shown  by  reports  from  the  War  Department, 
including  certificate  of  disability  for  discharge  from  his  first  service  in 
Company  D,  Ninth  New  York  Volunteer  Cavalry.  It  appears  that  on 
A])ril  4, 1892,  appellants  filed  in  the  above-named  soldier's  behalf  a  claim 
for  pension  under  the  act  of  June  27, 1890,  which  claim  was  based  on 
service  in  Company  D,  Ninth  New  York  Volunteer  Cavalry,  referred  to 
above.  This  claim  was  allowed  on  September  23,  1897,  at  $10  per 
month  from  April  4, 1892.  Provision  was  made  for  deduction  of  all 
payments  made  under  the  general  law.  A  fee  of  $10  was  certified 
appellants.  This  fee  was  not  payable  until  the  Government  had  been 
reimbursed  for  erroneous  payments  under  the  general  law,  on  the  ground 
that  there  was  no  existing  fund  from  which  to  pay  it,  and  because 
attorney's  fees  are  payable  out  of  the  first  money  paid  to  the  soldier, 
and  no  pension  was  payable  to  him  until  reimbursement  was  had  as 
aforesaid. 

Through  an  error  of  the  late  United  States  pension  agent  at  Des 
^loines,  Iowa,  by  whom  the  pension  was  payable,  the  attorney's  fee 
was  paid  to  appellants,  and  also  the  balance  of  the  amount  due  as  first 
liayment  was  made  to  the  soldier,  notwithstanding  the  fact  that  recovery 
of  illegal  payments  under  the  general  law  had  not  been  made.  Upon 
discovering  that  the  pension  agent  had  paid  the  fee  of  $10  to  the  appel- 
lants, they  were  called  upon  by'the  Bureau  to  refund  the  said  amount. 
They  refunded,  and  then  filed  this  appeal  from  the  action  of  the  Bureau 
in  demanding  refundment. 

It  is  argued  in  the  report  of  the  Bureau  that — 

Although  there  might  he  some  question  as  to  whether  appeUants  should  have 
been  called  upon  to  refund  the  fee  referred  to,  yet  inasmuch  as  they  have  refunded, 
it  is  believed  that  the  Bureau  has  authority  to  turn  said  fee  into  the  United  States 
Treasury  or,  at  least,  say  what  disposition  shall  be  made  of  it. 

In  the  case  of  Elizabeth  Striggon  (8  P.  D.,  12)  the  Department  held 
that>— 

Attorney's  title  to  fee  is  dependent  on  his  client's  title  to  pension,  and  where  the 
p«'nsion  was  fraudulently  obtained,  the  Commissioner  of  Pensions  may  require  the 
refundment  of  the  fee  paid  to  the  attorney  who  prosecuted  the  claim  as  well  as 
the  pension  so  paid  the  claimant. 

Also,  in  the  case  of  Samuel  W.  Keyes  (7  P.  D.,  78),  it  was  held  as 
follows : 

Where  a  pension  under  the  act  of  June  27,  1890,  is  withheld  for  the  purpose  of 
reimbursing;  the  United  States  for  money  advanced  claimant  under  an  allowance  of 
pension  unwarranted  under  the  general  law,  the  attorney  in  the  new  law  claim 
is  entitled  to  a  fee,  but  the  same  may  not  be  paid  until  the  United  States  has  been 
reimbarsed  in  fuU. 
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The  purpose  for  witbholding  the  payment  of  pension  to  the  claiinaiit 
is  for  recoupment  by  the  Government  of  money  paid  to  him  to  which 
he  bas  no  title.  The  process  implies  that  the  claimant  has  title  to  tbe 
money  withheld,  and  which  is  to  be  applied  in  discharge  of  his  obliga- 
tion to  the  Government.  Such  proceedings  may  properly  be  termed 
recovery  without  action  at  law.  However,  if  the  Government  does  not 
apply  the  money  to  the  debt,  but  pays  the  money  to  the  claimant,  a 
question  arises  whether  a  right  of  action  can  be  based  upon  the  fact 
that  payment  was  thus  made.  But  it  is  certain  that  the  right  of  action 
for  money  paid  to  the  claimant  to  which  he  has  no  title,  in  his  pension 
claim  under  the  general  law,  the  allowance  of  which  was  procured 
through  his  fraud,  still  lies.  With  that  claim  the  appellants  had  no 
connection.  They  are  required  to  refund  a  fee  certified  to  them  in  tbe 
claim  under  the  act  of  June  27, 1890,  and  to  pension  in  that  claim  it  is 
admitted  the  claimant  is  entitled,  otherwise  the  Government  would 
not  seek  to  apply  money  due  therein  to  the  extinguishment  of  the 
amount  paid  in  the  fraudulent  claim.  So  the  rule  laid  down  in  the 
Striggon  case  (supra)  has  no  application.  Nor  has  the  rule  in  the  case 
of  Keyes  (supra)  any  application.  There  it  is  said  that  the  fee  may 
not  be  paid  until  the  Government  is  reimbursed.  In  this  case  payment 
has  been  made.  It  is  true  that  payment  should  not  have  been  made, 
but  payment  is  not  invalid  nor  contrary  to  law.  The  fact  that  payment 
was  made  distinguishes  the  case. 

The  right  of  recoupment  rests  against  the  claimant,  not  against  his 
creditors,  and  among  them  stand  the  appeUants.  The  Government,  act- 
ing as  the  agent  of  the  claimant,  under  authority  evidenced  by  an  instru- 
ment executed  in  accordance  with  a  formula  the  observance  of  which, 
it  is  well  known,  is  strictly  enforced  in  every  instance,  paid  the  appel- 
lants a  fee  of  $10.  This  fee  had  been  earned.  Now,  presuming  that 
recovery  in  an  action  at  law  from  the  claimant  lies  on  the  part  of  the 
Government,  based  on  the  i)ayment  of  pension  in  the  valid  claim,  it 
does  not  follow  that  said  action  lies  against  his  creditors  to  whom  he 
may  have  paid  the  money  which  he  received  from  the  pension  agent; 
and,  as  said  before,  the  appellants  are  his  creditors.  These  appellants 
have  been  paid  in  a  legal  manner  a  fee  which  they  earned,  and  this 
without  solicitation  or  fraud  upon  their  part.  The  conclusion  is  irresist- 
ible that  they  are  entitled  to  the  fee  which  has  been  paid  them. 

It  is  contended  that  the  refundment  by  the  appellants  of  the  fee  paid 
them  upon  the  demand  of  the  Bureau  is  their  voluntary  act.  This  view 
can  not  be  accepted.  The  rules  of  practice  require  that  an  attorney 
shall  refund  in  a  case  where  a  fee  has  been  paid  him,  u^pou  demand  of 
the  Bureau,  before  his  appeal  from  the  action  of  the  Bureau  denying 
him  a  fee  will  be  entertained.  Therefore,  such  disi>08al  of  the  fee  as  is 
suggested  in  the  report  of  the  Bureau  can  not  be  made;  the  fee  should 
be  returned  to  the  appellants,  unaccompanied  by  any  directions  as  to  its 
disposal.  Therefore  the  action  of  the  Bureau  in  requiring  appellants  to 
refund  the  fee  which  has  been  paid  them  is  not  approved. 
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MARRIAGE-ADULTEROrS  COHABITATION. 

Eliza  A.  Daniels  (mother). 

The  eyidence  ahows  that  the  soldier  left  surviving  him  a  widow  and  minor  children. 
His  mother,  therefore,  has  no  pensionable  status,  notwithstanding  the  fact  that 
the  widow  was  denied  a  pension  on  the  ground  of  her  adulterous  cohabitation. 

Assistayit  Secretary  Webster  Davis  to  the  Commissioner  ofPensions^  April 

lOj  1899. 

This  appellant,  Eliza  A.  Daniels,  on  January  2, 1892,  filed  a  claim 
(No.  537191)  for  x>en8ion  as  the  mother  of  John  S.  Daniel,  deceased, 
who  was  a  member,  during  the  war  of  the  rebellion,  of  the  Fourteenth 
Ipdependent  Battery,  Michigan  Light  Artillery. 

Said  claim  wa^  rejected  April  29, 1897,  on  the  ground  that  said  sol- 
dier left  a  widow  and  minor  children ;  and  the  claimant  appealed  January 
8, 1898,  contending  he  was  never  legally  married  to  the  alleged  widow 
and  mother  of  said  children/ 

This  soldier  died  September  24, 1881,  leaving  a  pension  claim  pend- 
ing, which  was  completed  by  Kittie  M.  Daniels  as  his  widow,  and  the 
accrued  pension  due  thereunder  was  paid  her  accordingly. 

She  also,  on  June  G,  1883,  filed  a  claiip  for  widow's  pension,  and  was 
allowed  same,  receiving  it  to  June  4, 1891,  when  paynient  was  sus- 
pended and  her  name  was  dropped  from  the  rolls  on  the  ground  that 
she  was  not  the  soldiers  legal  widow. 

Subsequently,  the  claim  by  the  soldier's  mother  being  submitted  for 
special  examination,  an  elaborate  opinion  was  rendered  by  the  chief  of 
the  law  division  of  your  Bureau,  in  which  it  was  held  tbat  said  Kittie 
M.  Daniels  was  the  legal  widow  of  the  soldier.  A  new  brief  face  was 
prepared  accordingly,  with  a  view  to  her  restoration  to  pension  as  his 
widow,  but  restoration  was  refused  on  the  ground  of  her  open  and 
notorious  adulterous  cohabitation  since  August  7, 1882,  with  one  George 
F.  Anderson. 

The  only  question  in  this  case  is  whether  the  soldier  left  a  widow,  as 
the  mother  can  have  no  pensionable  status  if  there  were  a  widow. 
This  question  is  discussed  so  fully  in  said  opinion  by  the  chief  of  the 
law  division  that  that  opinion  may  well  be  embodied  herein.  It  is  as 
follows: 

The  soldier  enlisted  X>ecemher  30,  1863,  and  was  discharged  July  1^  1865.  He  was 
sabseqaently  pensioned  for  disability  incurred  in  the  service,  and  died  September 
24, 1881. 

Kittie  M.  Daniels  filed  declaration  as  widow  June  6,  1883,  alleging  marriage  to  the 
soldier  August  8,  1862,  at  Mosherville,  Hillsdale  County,  Mich.,  by  'Squire  Elisha 
Thornton,  now  dead.  She  was  pensioned  September  10,  1890,  with  allowance  for 
four  minor  children.  On  Jnne  4,  1891,  payuiout  was  ordered  suspended,  and  her 
name  was  dropped  from  the  roll  on  the  ground  that  she  was  not  the  legal  widow  of 
the  soldier. 

This  action  was  founded  upou  the  atlidavit  of  Eliza  A.  Daniels,  mother  of  the  sol- 
dier, who  claimed  that  her  son  had  not  been  married  to  the  pensioner,  but  that  pen- 
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sioncr  had  been  married  to  one  James  B.  Finley.  The  said  Eliza  A.  iB  an  applicant 
for  pension  as  dependent  mother.  An  investigation  showed  the  fact  of  this  mar- 
riage to  Finley,  and  failed  to  show  direct  proof  of  pensioner's  prior  alleged  marriage 
to  the  soldier.  Further  uiyestigation  was  had  on  application  of  the  widow  for  res- 
toration. There  are  in  all  several  reports  of  special  examiners,  and  the  available 
sonrces  of  information  appear  to  have  been  exhausted,  except  that  a  circumstance 
repeatedly  alleged  by  the  pensioner,  and  which  might  have  some  confirmatory  bear- 
ing on  the  fact  of  her  ceremonial  marriage  to  the  soldier  in  1862,  does  not  seem  to 
have  been  inquired  into. 

Pensioner  states,  and  the  mother  admits,  that  she  was  at  first  accepted  by  the  sol- 
dier^s  family  as  the  wife  of  their  son,  but  bhe  says  that  they  afterwards  claimed  that 
her  marriage  was  illegal  because  'Squire  Thornton  had  no  authority  to  perform  a  mar- 
riage in  another  township,  and  that  they  applied  for  the  town  bounty  which,  after 
investigation  by  the  town  authorities,  was  paid  to  her  upon  the  statement  made  to 
them  by  'Squire  Thornton  himself  that  he  did  perform  the  marriage  ceremony 
between  the  soldier  and  the  said  Kittle  M.  Daniels. 

The  objections  to  the  legality  of  pensioner's  marriage  to  the  soldier  on  ground  of 
want  of  jurisdiction  of  the  magistrate  and  on  ground  of  want' of  record  evidence 
of  the  marriage  are  neither  of  them  tenable.  A  marriai^e  in  Michigan  is  not  invalid 
though  performed  by  a  magistrate  from  another  town,  neither  is  the  absence  of  an 
official  record  material  if  the  fact  is  otherwise  sufficiently  proved. 

The  pensioner  has  failed  to  prove  this  alleged  marriage  otherwise  than  by  cohabi- 
tation and  repute.  She  file<l  a  purported  marriage  certiticate  which  has  not  been 
regarded  a/9  genuine,  and  which  bears  unmistakable  marks  of  having  been  tampered 
with.  This  certiticate  has  been  properly  rejected  as  inadmissible.  She  also  tiled  the 
affidavits  of  George  F.  Anderson  and  Benjamin  E.  Deyo,  who  say  they  were  preseut 
and  witnessed  the  marriage.  These  witnesses  also  testified  before  the  special  exam- 
iners. Anderson's  testimony  is  contradictory.  In  his  first  affidavit,  dated  December 
4, 1886,  he  does  not  say  that  he  witnessed  the  marriage,  but  that  he  knew  about  it  at 
the  time,  and  was  present  at  dinner  at  the  same  table  with  them.  In  his  deposition 
before  special  examiner,  January  15, 1891,  he  says  he  was  not  present  at  the  ceremouy.  \ 
but  was  told  they  had  been  married,  and  took  supper  with  them.  In  hiH  affidavit  of  ! 
September  22,  1893,  he  says  he  was  present  at  the  marriage  and  relates  the  cin^aiii* 
stances,  and  names  several  persons  who  were  also  preseut.  J 

Mr.  Deyo  made  affidavit  in  the  case  May  24,  1887,  in  which  he  says  he  first  became 
acquainted  with  John  S.  Daniels  and  his  wife,  Kittie  M.  Daniels,  in  1868.  In  au 
affidavit  made  March  14,  1894,  he  says  be  first  knew  said  Kittie  M.  Daniels  in  18*^2, 
and  was  present  at  her  marriage  to  John  S.  Daniels  and  witnessed  the  cereroon>. 
He  repeated  this  statement  before  Special  Examiner  Craig,  December  3,  181H),  with 
recital  of  fact«  au<l  circumstances,  and  said  that  his  cousin,  James  C.  Deyo,  of 
Jackson,  Mich.,  was  present. 

A  special  examiner  who  visited  Jackson,  Mich.,  to  obtain  the  affidavit  of  said 
James  C.  Deyo,  found  that  he  had  been  dead  several  months. 

The  affidavit  of  Mr.  Deyo  of  March  14, 1896,  would,  prima  facie,  constitute  accept^ 
able  evidence  of  the  alleged  marriage  were  it  not  that  in  his  affidavit  of  May  '2^^ 
1887,  which  was  filed  as  a  part  of  claimant's  proof,  he  did  not  claim  to  have  been  I 
witness  to  the  marriage,  but  said  he  first  knew  the  parties  in  1868.  This  coutradie 
tion  18  too  serious  to  allow  to  Mr.  Deyo's  subsequent  statements  the  full  faith  aui 
credit  to  which  they  would  otherwise  appear  to  be  entitled.  It  is  therefore  h»H 
that  the  parol  testimony  is  not  sufficient  of  itself  to  prove  the  ceremonial  marria;^ 
as  alleged. 

The  question  then  is  whether  the  life  and  conduct  of  the  parties  was  such  as  tin 
under  the  laws  of  Michigan  they  became  legally  husband  and  wife  from  the  cod 
mencement  of  their  cohabitation  m  1862. 

The  facts  established  are  that  pensioner  when  a  young  girl,  under  17  years  of  ajjl 
commenced  living  with  the  soldier  as  his  wife  at  the  house  of  his  parenta.    Tbi 
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claimed  to  have  been  married,  were  received  as  soch,  and  were  publicly  so  acknowl- 
edged. Sbe  bad  one  child  by  the  soldier  before  he  enlisted  in  the  Army.  The  next 
sammer,  her  hnsband  being  sick,  she  joined  him  in  the  Army,  taking  her  child  with 
her,  and  nursed  him  and  remained  with  him  throughout  his  service,  maintaining 
herself  by  cooking  for  the  officers,  and  was  recognized  in  the  company  as  the  wife 
of  the  soldier.  She  returned  to  Michigan  with  the  soldier  when  the  company  went 
home  to  be  mustered  out.    She  was  then  six  months  gone  with  her  second  child. 

It  appears  that  shortly  after  their  return  a  drunken  dispute  arose  between  the 
soldier  and  Lieutenant  Finley,  owing  to  a  sudden  tit  of  jealousy  on  the  soldier's  part, 
which  resulted  in  Finley's  offer  to  take  her  and  to  take  care  of  her.  Mrs.  Daniels 
tells  a  pitiful  story  of  this  affair.  She  says  that  she  fuinted  in  the  parlor  of  the 
hotel  where  they  were  stopping  and  was  taken  to  her  room,  and  that  Lieutenant 
Finley  took  her  child  in  his  arms  and  carried  it  up  and  dowu  the  hall,  and  while  so 
engaged  her  husband  came  in  and  accused  Finley  of  having  had  improper  relations 
with  her,  attributing  her  fainting  to  this  cause.  Her  husband  had  been  drinking 
for  a  long  time  and  was  then  much  intoxicated.  He  ahused  Finley,  who  finally 
said,  "Daniels,  if  you  will  give  up  all  right  and  title  to  that  little  girl  I  will  take 
her  and  support  her. ^'  She  says  she  told  her  husband,  **  For  the  Lord's  sake,  if  you 
will  go  off  afid  leave  me  alone  I  don't  care  what  anybody  does  with  me.''    Ho  said, 

"  I  am  going  to  let  that know  that  I  ain't  going  to  let  him  do  what  he  wants 

with  you  and  let  me  take  up  with  his  leavings."  I  said,  *Mohn,  I  would  rather 
take  Jim  Finley  and  live  with  him  if  he  would  stoop  low  enough  to  take  me  after 
living  with  such  a  brute  as  you  are."  The  quarrel  proceeded,  and  the  next  day,  in 
company  with  Daniels,  they  went  to  a  minister  and  were  married.  She  says  that 
Finley  told  her  they  were  not  legally  married,  but  as  soon  as  a  divorce  could  be 
obtained  she  would  be  his  wife. 

It  appears  that  this  arrangement  was  of  brief  continuance  and  that  the  pensioner 
soon  returned  to  her  husband  and  continued  to  live  with  him  thereafter.  They  had 
six  children  in  all,  five  of  whom  were  born  after  the  Finley  affair.  There  are  four 
children  still  living.    The  soldier  always  acknowledged  the  children  as  his  own. 

It  also  appears  that  after  her  pension  was  suspended  the  pensioner  tried  to  get 
Finley  to  take  her,  but  he  refused  to  have  anything  to  do  with  her.  He  had  then 
been  married  to  a  woman  with  whom  he  has  lived  as  his  wife  for  the  past  twenty 
yours.  Lieutenant  Finley  substantially  confirms  pensioner's  statement,  and  says 
his  marriage  to  her  was  the  result  of  a  dninken  freak,  but  he  has  supposed  it  was 
nevertheless  a  legal  marriage,  and  he  has  been  in  great  trouble  about  it  on  account 
of  the  position  in  which  it  places  him  and  the  effect  upon  his  family. 

There  can  be  no  doubt  that  if  Lieutenant  Finley  and  Mrs.  Daniels  had  each  been 
free  to  marry  their  marriage  was  legal,  and  the  subsequent  resumption  of  cohabita- 
tion between  her  and  Daniels  would  have  been  a  mere  meretricious  relation. 

Equally  there  is  no  doubt  that  if  the  pensioner  and  Daniels  were  legally  husband 
and  wife  at  the  time  of  the  purported  marriage  to  Finley  the  latter  marriage  was 
void,  and  the  resumption  of  her  relations  with  Daniels  was  the  legitimate  continu- 
ance of  a  lawful  matrimonial  union  and  Finley *s  subsequent  marriage  tc  his  present 
wife  was  valid.  In  such  case  the  Finley  episode  had  no  le;^al  bearing  or  eftect  upon 
any  of  the  parties. 

Ordinarily,  where  a  marriage  is  sought  to  be  proved  by  cohabitation  and  repute, 
a  subsequent  ceremonial  marriage  by  either  of  the  parties  is  deemed  to  bo  in  the 
nature  of  a  rebuttal  of  the  presumed  intention  with  which  tbey  entered  into  their 
first  relation.  This  is  because  the  subsequent  ceremonial  marriage  is  presumed  to 
have  been  freely  and  voluntarily  contracted  with  an  uncontrolled  wish  and  desire 
to  establish  a  new  and  valid  connection.  In  the  present  case  there  was  probably 
not  that  degree  of  duress  which  of  itself  would  invalidate  the  cereuionial  marriage. 
But  this  is  not  the  question  in  the  case.  The  question  is  whether  the  circumstances 
are  such  as  to  authorize  the  opinion  that  the  ceremonial  marriage  should  be  deemed 
a  rebuttal  of  the  evidences  of  the  former  actual  marriage  proved  by  cohabitation 
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and  repate.  Here  are  two  (Irunken  and  diusolate  men  who  in  passion  of  intoxica- 
tion are  quarrelinji^  over  this  woman,  and  the  woman  herself— abased,  helpless,  and 
wretched,  and  abont  to  become  a  mother — in  a  moment  of  despair,  assents  to  a 
marriage,  she  does  not  know  or  care  whether  legal  or  not  so  long  as  it  takes  her  out 
of  her  present  miserable  condition.  This  is  not  snch  deliberate  and  volnntary  act 
a«  denoted  a  repudiation  of  the  former  actual  marriage  intention,  proved,  as  in  this 
case,  by  more  than  usually  convincing  conduct.  This  woman,  after  being  declared, 
accepted,  and  recognized  as  the  wife  of  the  soldier,  actually  goes  to  the  field  where 
her  husband  is  serving  to  nurse  him  in  his  sickness,  and  remains  there,  sharing  his 
hardships  and  recognized  as  his  wife,  and  returns  to  her  home  with  her  husband 
and  with  the  regiment  when  it  is  mustered  out. 

It  is  held  in  Michigan  that  where  a  marriage  is  proved  by  far  less  evidence  of 
actual  marriage  intention  and  conduct  than  disclosed  by  this  recital,  whether  there 
has  been  a  ceremony  or  not,  the  parties  are  legally  married  in  that  State  from  the 
time  of  the  commencement  of  such  relation,  aud  that  such  marriage  carries  with  it 
all  the  rights,  responsibilities,  and  legal  obligations  which  follow  a  marriage  by 
ceremony.     (Hutchins  v,  Kimmel,  31  Mich.,  126;  Peet  v.  Peet,  52  Mich.,  467.) 

This  being  the  law  in  Michigan,  it  follows  that  the  soldier  and  pensioner  were  law- 
fully man  aud  wife  at  the  time  of  the  pretended  marriage  to  Finley,  b.nd  that  the 
pensioner  remained,  in  law  as  well  as  in  fact,  the  soldier's  wife  until  his  death  and 
became  his  legal  widow. 

This  opinion  is,  in  the  main,  substantially  correct.  There  is  not,  how- 
ever, the  strong  proof  of  a  comuiou-law  marriage  between  the  soldier, 
John  S.  Daniels,  and  said  Kittie  M.  Daniels  which  the  opinion  states 
there  is;  nor  is  she  entitled,  under  the  evidence,  to  the  sympathetic 
consideration  given  her  in  said  opinion.  The  evidence  shows  clearly 
that  she  has  been,  irom  her  earliest  womanhood,  of  very  loose  morals. 
The  soldier,  Daniels,  too,  was  a  man  of  Jow  morality,  associating  pro- 
miscuously with  women  on  terms  of  illicit  intimacy,  both  prior  and  sub- 
sequent to  his  alleged  marriage  to  the  alleged  widow. 

He  appears,  however,  to  have  had  some  genuine  affection  for  her  and 
she  for  him,  as  is  evidenced  by  their  long-continued  association  ostensi- 
bly, to  some  extent  at  least,  as  husband  and  wife,  by  the  birth  of  six 
children  as  the  result  of  such  association  an()  by  her  attendance  on 
him  while  be  was  a  soldier  and  sick.  She  appears  to  have  left  him  and 
married  Finley  in  1865  in  a  fit  of  anger,  and  mainly  because  of  his 
jealous  aud  drunken  rage  and  dissolute  habits  also,  probably,  and  to 
have  returned  to  him  after  her  marriage  to  Finley  mainly  because  Fin- 
ley refused  to  support  lier  according  to  her  exorbitant  desires.  She 
then  lived  with  said  Daniels,  however,  for  nearly  or  quite  sixteen  years, 
ben  ring  him  four  more  children. 

Their  association  appears  to  have  been  at  all  times  loose,  as  might 
well  be  ex])ected  of  such  characters.  As  stated,  however,  although 
each  was  (juite  ready  at  any  time  to  take  up  with  others  illicitly,  neither 
appears  to  have  lived  between  1862,  when  she  first  took  up  with  bim, 
and  1881,  the  date  of  his  death,  openly  with  any  other  as  a  matrimonial 
consort,  except  that  she  may  have  cohabited  with  Finley  for  a  very 
short  time  only,  although  she  denies  any  cohabitation  with  him. 

It  is  difficult,  if  not  impossible,  to  arrive  at  any  clear  and  certain  con- 
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elusion  in  this  case.  Substantial  justice  to  all  concerned  will  appar- 
ently be  done,  however,  by  holdiug  that  said  Kittie  M.  and  the  soldier 
Daniels  were  husband  and  wife,  and  that  she  was,  therefore,  his  lawful 
widow.  Their  loug-contiiiued  association  will  warrant  this  conclusion; 
and  the  legitimacy. of  their  children,  now  grown  up  and  apparently 
of  respectable  character,  will  thus  be  unimpeached,  so  far  as  this  con- 
sideration may  affect  that  question.  Appellant  herself,  the  soldier's 
mother,  does  not  appear  to  be  wholly  reliable  in  character,  and  one  spe- 
cial examiner  rates  her  as  entirely  unreliable. 
Your  rejection  of  the  mother's  claim  is  aflirmed  accordingly. 


MARRIAGE— COIX)R£I>  AN1>  INDIAN  SOLDIERS  IN  KENTUCKY. 

Mabia  Meeritt  (colored  widow). 

A  claimant,  as  widow  of  a  colored  soldier,  is  peDsionable  under  the  general  law,  and 
is  entitled  to  his  accrued  pension,  upon  proving  her  marriage,  as  prescribed 
in  section  4705,  Revised  Statutes ;  but  in  order  to  be  pensionable  under  the  act  of 
Jane  27,  1890,  she  must  prove  a  niiirriage  which  is  valid  under  the  laws  of  the 
place  where  they  resided  at  the  time  of  marriage  or  when  the  right  to  pension 
accrued. 

A  slave  marriage  in  Kentucky  is  not  valid  unless  declared  in  conformity  with  the 
act  of  February  14,  1866,  of  the  legislature  of  that  State. 

Assistant  Secretary  Webster  Darts  to  the  Commissioner  of  Pensions^ 

April  lOy  1899. 

Joseph  Merritt,  a  member,  during  the  war  of  the  rebellion,  of  Com- 
pany K,  One  hundred  and  twenty-third  United  States  Colored  Infantry, 
was  a  i)ensioner,  certificate  No.  81G882,  under  the  act  of  June  27,  1890, 
at  the  time  of  his  death,  May  27, 1895,  and  left  pending  a  claim  for  pen- 
sion under  the  general  law  on  account  of  dislocation  of  right  leg. 

On  June  3, 1895,  Maria  Merritt,  this  appellant,  filed  a  claim  for  x)en- 
sion,  under  the  act  of  June  27, 1890,  as  his  widow,  and  on  April  7, 1897, 
li  claim,  also  under  the  general  law,  both  of  which  claims,  as  well  as  a 
claim,  filed  June  18,  1895,  for  his  accrued  pension,  and  the  soldier's 
])eDding  claim,  were  rejected  November  1, 1897,  in  accordance  with  an 
opinion  dated  October  29,  1897,  by  the  chief  of  the  law  division  of 
your  Bureau  to  the  effect  that  she  was  not  the  soldier's  leg<al  widow,  as 
they  had  failed  to  comply  with  the  provisions  of  the  act  of  February  14, 
1806,  of  the  Kentucky  legislature,  relative  to  the  legalization  of  slave 
marriages  in  that  State. 

From  these  actions  she  appealed  January  25,  1898,  contending  she  is 
the  soldier's  lawful  widow. 

The  opinion  above  mentioned,  upon  which  these  several  claims  were 
rejected,  is  as  follows: 

It  may  be  accepted  as  established  that  claimant  and  soldier  contracted  a  slave 
marriage  in  Kentucky  prior  to  emancipation  and  continued  to  live  together  as  hus- 


158  DECISIONS  RELATING  TO  PENSIONS. 

band  and  wife  until  the  soldier's  death.  They  failed,  however,  to  comply  with  the 
second  section  of  the  act  of  February  14,  1866,  which  reads  as  follows: 

*'  Secttion  2.  All  negroes  and  ninlnttoes  who  have  heretofore  lived  and  cohabited 
and  do  now  live  together  as  husband  and  wife  shall  be  taken  and  held  in  law  as 
legally  married  and  the  issue  held  as  legitimate  for  all  purposes:  Provided,  Such 
persons  shall  appear  before  a  clerk  of  the  county  court  of  their  then  place  of  re:»i- 
dence  and  declare  that  they  have  been  and  desire  to  continue  living  together  as 
husband  and  wife,  when,  upon  receipt  of  fifty  cents,  the  clerk  shall  make  a  record 
of  such  declaration,  and  for  an  additional  fee  of  twenty-five  cents  shall  furnish  the 
parties  with  a  certificate  of  said  declaration.  Said  record  or  certificate  shall  ]»e 
evidence  of  the  existence  of  the  marriage  and  the  legitimacy  of  tlie  issue  bom  or  to 
be  born  to  said  parties :  Provided,  The  issne  of  customary  marriages  of  negroes  shall 
be  held  legitimate." 

The  Kentucky  courts  have  held  that  "  this  enactment  import<s  that  without  com- 
pliance with  its  prescribed  requisition  no  such  union  can  be  itself  a  legal  marriajje. 
Without  conformity  to  this  statutory  mode  there  is  now  no  law  in  Kentucky  to  legal- 
ize cohabitation  and  recognition  alone  as  marriage,  the  common  and  only  law  to  that 
effect  having  been  repealed;  consequently,  the  appellee  and  Sally  Ann  never  having 
made  the  required  declaration  since  they  became  free  were  never  husband  and  wife." 
(Estill  r.  Rogers,  1  Bush.,  62;  Stewart  v.  Chandler,  2  Bash.,  278.) 

As  ''marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised  Stat- 
utes, shall  be  proven  in  pension  cases  to  be  lawful  marriages  according  to  the  law  of 
the  place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  tbe 
right  to  pension  accrued,''  claimant  must  be  held  never  to  have  been  the  lawful  wife 
of  the  soldier,  and  she  is,  therefore,  not  his  widow. 

Said  section  4705  of  the  Revised  Statutes  provides  that — 

The  widows  of  colored  and  Indian  soldiers  and  sailors  who  have  died,  or  shall 
hereafter  die,  b^*  reason  of  wounds  or  injuries  received,  or  casualty  received,  or 
disease  contracted  in  the  military  or  naval  service  of  the  United  States,  and  in  the 
line  of  duty,  shall  be  entitled  to  receive  the  pension  provided  by  law  without  other 
evidence  of  marriage  than  satisfactory  proof  that  the  parties  were  joined  in  mar- 
riage by  some  ceremony  deemed  by  them  obligatory  or  habitually  recognized  each 
other  as  man  and  wife,  an:l  were  so  recognized  by  their  neighbors,  and  lived  together 
as  such  up  to  the  date  of  enlistment,  when  such  soldier  or  sailor  died  in  the  service, 
or,  if  otherwise,  to  date  of  death ;  and  the  children  born  of  any  marriage  so  proved 
shall  be  deemed  and  held  to  be  lawful  children  of  such  soldier  or  sailor,  but  this 
section  shall  not  be  applicable  to  any  claims  on  account  of  personc  who  enlist  after 
the  third  day  of  March,  one  thousand  eight  hundred  and  seventy-three. 

The  chief  of  the  law  division  overlooks  in  the  above-quoted  opinion 
the  very  important  and  material  bearing  of  this  section  of  the  law  upon 
the  several  claims  in  this  case.  By  its  express  terms  this  section  applies 
solely  to  cases  where  a  colored  soldier  dies  by  reason  of  some  wound, 
injury,  casualty,  or  disease  of  his  military  service;  and  by  a  multitude 
of  decisions  of  the  Department  it  has  been  held  to  be  applicable  to 
widows'  claims  under  the  general  law  only  (see  Juda  Bughes,  7  P.  D., 
107;  Lettie  Hawkins,  8  P.  D.,  22,  and  many  others),  and  not  to  claims 
under  the  act  of  June  27, 1890,  as  pension  under  that  act  is  not  condi- 
tioned upon  the  service  origin  of  the  soldier's  death  cause  (see  Polly 
Ann  Chulaska  Sinla,  7  P.  D.,  353;  Lettie  Hawkins,  supra;  Marie  L. 
Bass,  10  P.  D.,  36;  and  also  many  otl>ers). 

This  radical  diifeieuce  in  the  laws  governing  these  two  classes  of 
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claims,  as  to  the  question  of  marriage,  has  been  so  fally  considered  in 
these  i)rior  decisions  that  no  special  discussion  of  that  phase  of  this 
case  is  necessary  herein.  Your  rejection  of  appellant's  claim  for  a 
widow'*  pension  under  the  general  law  was  clearly  contrary  to  the  set- 
tled ruling  of  the  Department  and  the  practice  of  the  Pension  Office, 
and  is  reversed  accordingly. 

It  has  also  been  settled  by  these  depaii;m en tal  decisions  that  a  claim 
for  widow's  pension  under  the  act  of  June  27, 1S90,  is  governed,  as  to 
the  question  of  marriage,  by  the  law  of  the  place  where  the  parties 
resided  at  the  time  of  marriage  or  at  the  time  the  right  to  pension 
accrued.  Also,  that  a  slave  marriage  in  Kentucky  is  not  a  legal  or 
valid  marriage,  according  to  the  laws  of  that  State,  unless  tbe  parties 
conformed  to  the  requirements  of  the  act  of  February  14, 1866,  of  the 
Kentucky  legislature,  which  is  quoted  in  said  opinion  by  the  chief  of 
the  law  division.  (See  Estill  v.  Eogers,  1  Bush,  62;  Stewart  v,  Mund- 
chandler,  2  Bush,  278;  Nannie  Roach,  7  P.  D.,  80.) 

Inasmuch  as  this  appellant  admits  that  her  slave  marriage  was  never 
declared  in  conformity  with  said  act  of  February  14, 1866,  she  is  not, 
under  the  laws  of  the  State  of  Kentucky,  the  soldier's  lawful  widow, 
and  is  not,  consequently,  pensionable  as  his  widow  under  the  act  of 
June  27,  1890.  Your  rejection  of  her  claim  for  pension  under  that  act 
was  therefore  correct,  and  is  affirmed. 

The  question  of  marriage  as  regards  appellant's  title  to  the  soldier's 
accrued  pension  is  one  of  some  difficulty,  and  I  am  aware  of  no  dei)art- 
mental  decision  decisive  of  that  question,  which  involves  consideration 
of  several  hiws — the  act  of  August  7, 1882,  and  section  4705,  lievised 
Statutes,  above  mentioned,  and  the  act  of  March  2, 1895,  as  to  accrued 
pension. 

The  last-mentioned  act  provides  that— 

•  *  *  the  accraed  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any 
person  entitled  to  a  pension  having  an  application  therefor  pending  "*  *  *  shall, 
in  the  ca^e  of  a  person  pensioned,  or  applying  for  pension  on  account  of  his  disahili- 
ties  or  eervice,  l>e  paid,  fii*8t,  to  his  widow.      *     *     - 

Marriage  is  recognized  as  a  personal  domestic  status  within  the 
exchisive  control  of  the  State  where  the  parties  reside  (Stewart  on 
Husband  and  Wife,  sec.  9;  Stone  r.  Gazzam,  40  Ala.,  2(59;  Patter- 
son r.  Gaines,  6  How.,  550) ;  and  the  decisions  of  the  courts  of  the  State 
construing  the  marriage  laws  of  that  State  are  binding  upon  the 
United  States  Supreme  Court  (Meister  r.  Moore,  96  U.  S.,  76;  Meister 
r.  Bissell,  ibid.,  83;  2  Black,  599). 

Kecognizing  this  fact  of  law  that  marriage  is,  under  our  form  of 
government,  a  local  status  solely.  Congress  passed  an  act  approved 
August  7, 1882,  declaratory  of  and  adopting  for  i)ensionable  purposes 
generally  (with  but  one  exception),  this  rule  of  law  as  to  the  validity 
of  marriages,  the  one  exception  being  in  the  cases  of  colored  and 
Indian  soldiers  who  may  die  from  a  cause  due  to  their  service,  the  pen- 


160  DECISIONS   KELATING   TO   PENSIONS. 

sionable  widow  of  such  beiug  those  who  may  prove  the  psendo  or  quasi 
matrimonial  relation  with  the  soldier  which  is  described  in  said  section 
4705  of  the  Revised  Statutes,  although  they  may  not  be  able  to  estab- 
lish a  valid  lex  loci  marriage. 

The  general  rule  as  to  proof  of  marriage  in  all  pension  cases  is  unques- 
tionably that  laid  down  in  said  act  of  August  7,  1882,  and  this  rule 
applies  as  clearly  to  claims  for  accrued  pension  as  to  claims  for  original 
pension.  In  both  classes  of  claims  a  widow  claimant  is  required,  as  a 
general  rule,  to  prove  her  marriage  to  the  soldier  by  the  lex  loci,  as  pre- 
scribed in  that  act. 

But  what  effect  may  section  4705  have  upon  this  question  where  the 
deceased  soldier  was  colored?  If  he  died  from  a  cause  due  to  his  mili- 
tary service,  will  the  claimant  as  widow  be  entitle<l  to  his  accrued  pen- 
sion upon  proof  of  marriage  as  prescribed  in  that  section  merely,  or 
must  she  show  a  valid  lex  loci  marriage  under  the  act  of  August  7, 1882  f 
Or,  if  it  be  not  shown  that  his  death  was  due  to  his  service,  is  she  enti- 
tled to  his  accrued  pension  upon  showing  a  valid  marriage  under  State 
lawt 

Important  in  this  consideration  ate  the  antecedent  acts  of  July  4, 1864, 
June  6, 1806,  and  June  15, 1866,  upon  which  said  section  4705  of  the 
Revised  Statutes  was  based. 

Said  act  of  July  4, 1804,  provided  that — 

The  widows  and  children  of  colored  soldiers  who  have  been  or  may  be  hereafter 
killed,  or  wlio  have  died,  or  may  hereafter  die,  of  wounds  received  in  battle,  or  who 
have  died  or  may  hereafter  die  of  disease  contracted  in  the  military  Kervice  of  the 
United  States,  and  in  the  line  of  duty,  shall  be  entitled  to  receive  the  peusions  now 
provided  by  law,  without  other  proof  of  msirriage  than  that  the  parties  had  habitually 
recoj^nized  each  other  as  man  and  wife,  and  lived  together  as  such  for  a  definite 
period  next  preceding  the  soldier's  enlistment,  not  less  than  two  years,  to  be  shown 
by  the  atVidavits  of  credible  witnesses:  Prodded^  Aoircrcr,  That  such  widow  and 
children  are  fn'e  persons :  Provided,  further ,  That  if  such  parties  resided  in  any  State 
in  which  their  marriage  may  have  been  legally  solemnized,  the  usual  evidence  shall 
be  required. 

Said  act  of  June  6,  18G6,  repealed  the  act  of  July  4,  1804,  above 
quoted,  and  provided  that — 

The  widows  and  children  of  colored  soldiers  and  sailors  who  have  l>een  or  may 
be  hereafter  killed,  or  who  have  died  or  may  hereafter  die  of  wounds  received  or  of 
disease  contracted  in  the  niilitary  or  naval  service  of  the  United  States,  and  in  the 
line  of  duty,  shall  be  entitled  to  receive  the  x>ensi(ins,  bounty,  and  back  pay  provided 
by  law,  without  other  evidence  of  marriage  than  proof  satisfactory  to  the  Cominis- 
sioner  of  Pensions  that  the  parties  had  habitually  recognized  each  other  as  man  and 
wife  and  lived  together  as  such. 

And  the  act  of  June  15, 18G6,  provided  that — 

In  determining  who  is  or  was  the  wife,  widow,  or  heirs  of  any  colored  soldier,  evi- 
dence that  he  and  the  woman  claimed  to  bo  his  wife  or  widow  were  Joined  in  mar- 
riage by  some  ceremony  deeme<l  by  them  obligatory,  followed  by  their  living 
together  as  husband  and  wife  up  to  the  time  of  enlistment,  shall  be  deemed  sufficient 
proof  of  such  marriage  for  the  purpose  of  securing  any  arrears  of  pay,  pension,  or 
other  allowances  due  any  coh)red  soldier  at  the  time  of  his  death. 
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It  is  apparent,  I  thiuk,  from  a  careful  reading  of  these  three  antece- 
dent laws,  that  they  were  intended,  as  was  section  4705  of  the  Revised 
Statutes,  to  be  applicable  only  to  cases  where  the  soldier,  colored,  dies 
by  reason  of  his  military  service.  Each  of  these  four  laws  so  provides 
expressly,  and  there  is  little  room  for  construction  upon  that  question. 
It  may  be  accepted  as  the  undoubted  import,  intent,  and  scope  of  the 
law. 

And  it  is  anquestiouable,  also,  as  above  seen,  that  proof  of  the  matri- 
monial relation  as  prescribed  in  section  4705  is  sufficient  to  support  a 
widow's  pensionable  status  under  the  general  law. 

The  only  real  question  of  any  doubt  is  as  to  what  "  pension  provided 
by  law,"  as  stated  in  said  section,  such  widow  is  entitled  to  receive, 
upon  making  the  proof  of  marriage  therein  mentioned.  The  several 
acts  upon  which  said  section  4705  was  based,  however,  show  clearly 
that  these  widows — that  is,  those  of  colored  soldiers  whose  deaths 
were  due  to  service,  and  whose  marriage  to  the  claimant  was  proved  as 
therein  stated — should  receive  whatever  benefit  the  pension  laws  give 
to  a  soldier's  widow,  whether  original  or  accrued  pension,  back  pay, 
or  bounty.  Such  widows  were  to  receive  the  same  benefits  as  any 
widows,  "  the  pensions  now  provided  by  law,"  as  the  first  act  states, 
or  '*  the  pensions,  bounty,  and  back  ijay  provided  by  law,"  as  the  sec- 
ond one  states,  or  "  any  arrears  of  pay,  pension,  or  other  aliowauces 
due  any  colored  soldier  at  the  time  of  his  death,"  as  the  third  act  still 
more  pointedly  states. 

The  word  "  pension,"  therefore,  in  said  section  4705,  though  a  general 
term,  should  be  construed  in  the  light  thus  aUbrded  by  the  past  legis- 
lation on  the  same  subjectj  and  so  construed,  it  seems  clear  that  it 
should  be  held  to  include  accrued  pension,  and  not  confined  merely  to 
the  original  ijension  allowable  to  a  widow,  as  a  strict  readiug  of  the 
section  by  itself  alone  might  lead  one  to  infer  is  its  scope.  This  latter 
construction  would  be  a  limited,  technical  one,  not  in  consonance  with 
the  spirit  of  pension  legislation  nor  conformable  to  the  rules  of  con- 
stractiou  of  successive  statutes  on  a  subject. 

Where  a  doubt  exists  as  to  the  meaning  of  a  statuto,  the  preexisting  law  and  the 
reiison  and  purpose  of  the  new  enactment  are  considerations  of  great  weight. 
(iSalherlaud  on  statutory  construction,  sec.  162.) 

I  am  therefore  of  the  opinion  that  if  this  appellaut  proves  that  the 
soldier  died  from  a  cause  due  to  his  military  service  she  is  entitled  to 
his  accrued  peusion,  as  well  as  to  original  pension,  upon  proving  a 
marriage  to  him  as  prescribed  in  section  4705,  Eevised  Statutes,  or,  as 
such  marriage  appears,  from  the  opinion  by  the  chief  of  the  law  divi- 
sion, to  be  proved,  she  wonld  be  entitled  to  such  accrued  pension  upon 
proving  that  his  death  was  due  to  his  service. 

And  her  title  to  this  accrued  pension,  or  to  original  pension  as  widow 
under  the  general  law,  would  not  be  aflfected  by  the  laws  of  Kentucky 
as  to  her  alleged  marriage  to  the  soldier,  for  said  section  states 
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expressly  that  she  "shall  be  entitled  to  receive  the  pensiou  provided 
by  law  without  other  evidence  of  marriage^'  than  is  mentioned  therein. 
Whatever  may  be  the  laws  of  Kentucky,  therefore,  she  would  he 
entitled  to  this  pension  or  those  pensions  notwithstanding. 

If,  however,  a  widow  claintant  on  account  of  a  deceased  colored  sol- 
dier is  unable  to  establish  that  his  death  was  due  to  his  military  service, 
she  would  unquestionably,  in  order  to  be  pensioned  under  the  greneral 
law  (or  the  act  of  June  27, 1890)  or  to  receive  his  accrued  pension,  have 
to  show  a  valid  lex  loci  marriage,  as  required  by  the  act  of  August  7, 
1882. 

As  already  seen,  this  appellant  can  not  be  considered,  under  the  laws 
of  Kentucky,  as  the  soldier's  widow.  Her  claim  under  the  act  of  June 
27, 1890,  therefore  was  properly  rejected.  The  rejection  of  her  claim  for 
accrued  pension,  however  (which  includes  the  rejection  of  the  soldiers 
pending  claim),  was  erroneous,  as  she  would  be  entitled  to  such  pension 
upon  proving  that  his  death  was  due  to  his  service,  and  her  mamage 
according  to  the  provisions  of  section  4705,  Bevised  Statutes. 

Your  rejection  of  her  original  claim,  under  the  general  law,  and  of  her 
claim  for  accrued  pension  and  of  the  soldier's  pending  claim  is  reversed, 
and  you  will  readjudicate  each  in  accordance  with  the  foregoing.  The 
rejection  of  the  claim  under  the  act  of  June  27, 1890,  is  affirmed. 


MARRIAGE    AND    Dn'ORC'E— IMPEDIMENT— PRESUMPTION    OF    DEATH. 

Catharine  Conroy  (alleged  widow). 

1.  Claiiuant'8  husband,  Matthfw  Lambert,  deserted  her,  aud  she  thereafter  \ras 

married  by  ceremony  to  .John  Conroy,  in  the  State  of  Pennsylvania.     There  are 
no  facts  other  than  desertion  on  which  to  found  a  presumption  of  death. 
Held,  Claimant  is  not  the  widow  of  John  Conroy.     (Sarah  C.  Hayden,  8  P.  I>.,  3«U; 
Helen  L.  Pepper,  9  r.D.,5<K).) 

2.  Marriage,  in  pension  cases,  is  to  be  proven  under  section  2,  act  of  August  7. 18S2,  aud 

this  l)(*partmont  will  b*'  «r(Miorally  guided,  though  not  absolutely  bound,  by  the 
constructicin  placed  upon  the  laws  of  a  State  by  their  courts  of  last  resort, 
following  the  rule  adopted  by  the  United  Stat4's  Supreme  Court. 

3.  Any  statement  in  the  opinion  in  the  case  of  Margaret  L.  Thomas  (9  P.  P.,  13j,«), 

which  contliets  with  said  rule  is  hereby  modified. 

Assistaiit  tSevretarij   Webster  Ihirin  io  the  Commissioner  of  Penxioffs^ 

April  12,  1899. 

The  appellant  herein,  CatluTine,  alleged  widow  of  John  Conroy, 
formerly  a  i>rivate  in  Company  C,  Fonrtb  Tnited  States  Infantry,  filed 
lier  ai>pli(ation  nnder  the  act  of  Jnne  27,  1800,  on  December  24,  ISW, ; 
claim  being:  rcjo(*ted  on  ()ctol)cr  1,  181>5,  on  tlie  ground  that  claimant 
was  not  the  widow  of  John  Conroy.  An  appeal  filed  on  Januarys, 
18t)8,  contends  that  rejection  is  contrary  to  law.  | 

The  salient  points  in  this  case  are  as  follows:  It  api)ears  that  claim- 
ant  first  applied  for  a  pension  as  the  widow  of  one  Matthew  Laml)ert 
of  the  State  of  Pennsylvania,  alleging  him  to  have  been  a  member  of  I 
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the  Ninety-eigbth  Pennsylvania  Volunteer  Infantry,  and  that  he  was 
killed  in  Ihe  service.  An  investigation  showed  that  said  Lambert  was 
never  in  the  service,  and  she  thereafter  filed  a  declaration  as  stated 
above,  claiming  as  the  widow  of  John  Conroy.  She  alleged  in  this  cou- 
iiection  that  she  was  married  to  Lambert  in  1862  or  1853,  lived  with 
him  some  few  years,  and  that  Lambert  finally  deserted  her.  Hearing 
that  he  had  gone  to  the  "frontier"  (wherever  that  maybe)  and  had 
been  killed,  she  married  Gonroy  in  18G7,  filing  an  affidavit  in  support 
of  such  statement  signed  by  one  C.  F.  Patterson,  pastor  of  St.  Joseph's 
Church,  Ashland,  Pa.,  reciting  that  Catherine  Lambert  and  John  Gon- 
roy were  married  on  November  9, 1857,  by  the  Rev.  J.  O'Reilly.  More 
affidavits  were  called  for,  and  she  resx>onded  by  swearing  that  she  lived 
with  Lambert  until  about  1862  or  1863.  That  he  was  a  hard  drinker 
and  brotal,  finally  deserting  her,  and  when  she  heard  he  was  dead  she 
married  Conroy  in  1867,  in  proof  of  which  she  files  affidavits  in  which 
affiants  state  that  they  were  present  at  this  wedding  in  1867,  and  that 
before  the  priest  would  perform  the  ceremony  he  wrote  to  Philadelphia 
aud  found  that  Lambert  was  dead,  which  letter  he  read  at  the  altar. 
This  date  is  sworn  to  in  an  affidavit  of  P.  H.  J.  McGettigan,  rector  of 
St.  Joseph's  Church,  Ashland,  Pa.  Claimant,  on  being  asked  for  more 
explanation,  responded  by  swearing  that  she  never  had  been  married  to 
Lambert,  and  that  she  had  lived  with  Conroy  as  his  wife,  and  had 
since  his  death  remained  his  widow  for  a  space  of  forty  years.  This 
fact,  if  true,  would  show  the  attempted  marriage  with  Conroy  to  have 
taken  place  in  1857.  Being  asked  for  more  evidence  concerning  her 
various  statements,  she  filed  on  August  5, 1895,  an  affidavit  in  which 
she  Rtate<l,  regarding  Lambert,  "Don't  know  whether  he  is  alive  or 
(lead,  and  don't  care."  Other  interesting  facts  found  in  various  affi- 
davits are  to  the  eflFect  that  claimant  lived  with  Lambert  but  six 
months,  that  claimant  was  married  to  Lambert  in  either  1860  or  18G1, 
th;it  Lambert  died  in  the  West,  was  killed  in  battle,  was  a  member  of 
tlie  Regular  Army,  was  a  member  of  the  Volunteer  Army,  died  j)revious 
to  IS.")?,  was  alive  in  1862,  died  between  that  date  and  1867,  and  that 
it  is  not  known  whether  he  is  deiul  or  alive. 

Out  of  ail  these  conflicting  statements,  many  of  which  are  necessarily 
false.  I  am  asked  to  find  that  Lambert  is  dead  as  a  fact;  that  he  is  pre- 
sumed to  be  dead  before  the  marriage  to  Conroy,  and  that,  consequently, 
clainiant  is  the  widow  of  John  Conroy,  the  act  of  March  13, 1890,  being 
invoked. 

The  effect  of  the  act  cited  is  but  to  establish  a  rule  of  evidence  in  cer- 
tain cases,  those  cases  referring  wholly  to  **an  enlisted  man  or  officer.'* 
Inasmuch  as  the  question  is  as  to  the  death  of  Lambert,  who  was  not 
an  officer  or  enlisted  man,  the  statute  does  not  apply.  The  rule  as  to 
tlie  presumption  of  death  is  not  diti'erent,  however,  in  the  case  of  one 
not  a  soldier,  and  is  the  one  stated  in  Davie  r.  Briggs  (97  U.  S.,  628), 
often  quoted  of  late  by  this  Department.    The  question  of  a  desertion 
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of  a  wife  by  her  liusbaud,  as  affected  bj'  this  rule,  was  discussed  by  me 
in  the  case  of  Helen  L.  Pepper  (0  P.  D.,  500),  and  I  therein  held : 

The  fact  of  desertion  alone  is  not  sufficient  for  theporpoee;  on  the  contra rj,  it 
fnlly  explains  the  absence  of  her  former  husband,  and  howsoever  long  the  desertion 
continues,  no  ground  will  be  thereby  afforded  upon  which  to  prove  his  death. 

This  proposition  is  sound,  and  rests  upon  the  only  foundation  on 
which  the  rule  itself  is  based. 

Reference  is  made  in  the  appeal  to  the  doctrine  enunciated  in  the 
submitted  case  of  the  widow  of  William  B.  Thomas  (9  P.  D.,  139),  and 
the  application  of  said  case  to  the  one  under  discussion  deserves  more 
than  passing  consideration.  It  is  claimed  by  the  attorney  herein  that 
no  matter  when  the  marriage  between  claimant  and  Gonroy  took  place, 
it  must  be  admitted,  uuder  the  ruling  in  the  Thomas  Case,  that  if  Lam- 
bert is  presumed  to  be  dead,  ui)on  such  presumption  taking  effect,  the 
marriage  between  Gonroy  and  claimant  became  a  valid  and  legal  one. 
Admitting  that  the  presumption  of  death  does  attach  in  the  case  at  bar 
(which  is  not  true),  how  does  the  holding  in  the  said  Thomas  Gase  afifect 
the  present  one. 

Mrs.  Thomas  swears  that  she  married  Thomas  in  the  State  of  Michi- 
gan, under  the  supposition  that  he  was  a  single  man,  and  that  it  was 
not  until  after  his  death  that  she  discovered  among  his  papers  evidence 
of  the  true  facts,  which  were  as  follows:  At  the  time  of  her  marriage, 
in  1875,  Thomas  had  a  wife  liviug,  who,  however,  obtained  a  divoi-ce 
from  him  in  1877.  I  held,  after  discussion,  that  the  union  between 
Thomas  and  claimant  was  a  valid  marriage.  But  note  well  that  said 
holding  was  made  by  reason  of  the  law  as  stated  by  the  supreme  court 
of  Michigan  in  the  case  of  Williams  r.  Newell  (68  Mich.,  279),  upon  an 
equivalent  state  of  facts.  Such  holding  was  based  upon  section  2,  act 
of  August  7, 1882,  which  directs  that  certain  marriages,  which  included 
the  Thomas  marriage,  should  be  proved  "according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage."  The  Thomas 
marriage  having  taken  place  in  Michigan,  I  accepted  the  holding  of  the 
supreme  court  of  that  State  upon  the  point  at  issue. 

At  this  point  I  desire  to  call  attention  to  the  last  three  lines  of  the 
opinion  in  the  Thomas  Case,  viz: 

Not  only  under  the  lex  loci  of  the  State  of  Michigan,  hut,  as  pronounced  by  Jud^e 
C'ooley,  ^'siich  is  the  settled  doctrine  of  the  American  courts." 

This  quotation  from  Judge  Cooley  was  used  by  him  (and  quoted  in 
the  Thomas  api>eal)  in  the  case  of  Ketchum  r.  Kimmel  (31  Mich.,  126). 
An  examination  of  the  opinion  in  that  case,  in  fact  the  quotation  from 
the  case  as  found  on  page  141,  9  P.  D.,  shows  that  it  was  used  in  con- 
nection with  a  discussion  of  what  constitutes  a  common-law  marriage, 
the  fall  statement  being: 

Where  parties  agree  presently  to  take  each  other  for  husband  aud  wife,  whatever 
the  form  of  ceremony,  or  if  all  ceremony  he'dispensed  with,  and  from  that  time  live 
professedly  in  that  relation,  this  ander  the  laws  of  this  State  constitutes  a  valid 
marriage;  and  such  is  the  settled  doctrine  of  the  American  courts. 


DECISIONS   RELATING   TO   PENSIONS.  165 

This  refers  in  no  wise  to  any  other  issue  tban  tbat  of  a  common -law 
marriage,  and  it  is  undoubtedly  a  clear  statement  of  the  basis  of  a 
common-law  marriage.  Now  Judge  Cooley  in  further  discussion  of  the 
priuciples  goes  on  to  say,  the  following  language  immediately  succeed- 
ing that  already  quoted: 

Marriage  between  parties  capable  of  contracting  is  of  common  right,  and  valid  by 
a  common  law  prevailing  throughout  Christendom. 

Note  that  in  following  up  the  discussion  Judge  Cooley  expressly 
recognizes  one  of  the  first  principles  required  in  any  marriage,  which 
is,  "parties  capable  of  contracting,"  the  sine  qua  non  in  all  marriages 
being  capacity  of  contracting  parties  and  mutuality  of  consent.  No 
marriage,  so  far  as  I  have  discover;?d,  has  ever  been  held  valid  unless 
the  parties  were  ''capable  of  contracting." 

Just  here,  where  all  courts  agree,  the  courts  of  last  resort  in  a  cer- 
tain few  of  the  States  of  our  Union  forsake  the  path  most  generally 
followed  and  go  to  great  length  in  allowing  a  common-law  marriage  to 
be  presumed  as  arising  after  some  impediment  has  been  removed,  which 
impediment  when  the  marriage  first  took  place  barred  the  capacity  of 
one  or  both  of  the  contracting  parties.  The  States  which  allow  the 
greatest  latitude  in  this  matter  are  Indiana,  Michigan,  Iowa,  and  per- 
haps Ohio.  But  even  in  these  States  there  is  no  general  rule  followed, 
each  case  seeming  to  depend  upon  the  peculiar  facts  which  surround 
the  particular  one  under  discussion.  The  rule  followed  in  nearly  all  of 
our  States  is  that  the  marriage  relation,  void  at  first,  can  only  become 
a  valid  one  upon  showing  certain  facts,  from  which  facts  a  new  and 
valid  marital  relation  may  be  i^resumed.  In  fact  the  first  marriage 
does  not  become  a  valid  one,  for  it  was  void,  absolutely  null 5  but  a 
new  marriage  has  taken  place,  evidenced  by  facts  shown.  This  par- 
ticular doctrine  was  well  stated  in  the  departmental  decision  in  the 
case  of  Eliza  Ann  Server  (7  P.  D.,  468),  where  it  was  said : 

The  marriage  docs  not  rest  on  a  void  relation,  but  on  a  contract  entered  into  when 
the  parties  could  contract. 

Now,  as  recited,  the  States  mentioned  have  sometimes  allowed  great 
latitude  in  allowing  a  presumption  of  marriage  to  arise  upon  facts 
being  shown,  while  most  of  the  States  do  not  base  the  disputed  marital 
relation  upon  presumptions,  but  upon  the  facts  themselves,  and  in  fol- 
lowing out  the  principles  even  the  greater  portion  of  the  States  have 
not  established  any  certain  line  of  fact  which  must  be  shown,  but  have 
dealt  with  the  issue  with  more  or  less  leniency,  according  as  in  the 
indgment  of  the  courts  the  particular  case  demands.  There  can  be  no 
question  but  that  the  concensus  of  opinion  is  to  the  effect  that  cohabi- 
tation, illicit  at  inception,  will  be  considered  to  be  continued  as  illicit 
after  the  impediment  is  removed,  unless  a  new  relation  is  shown  to 
have  been  entered  into.  (Stewart  on  Mar.  and  Div.,  sec.  132;  1  Bish. 
on  Mar.,  Div.,  and  Sep.,  sec.  961;  Wharton  on  Ev.,  sec.  1298;  Ann 
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Eliza  Server,  7  P.  D.,  468).  It  must,  however,  be  conceded  that  even 
the  courts  of  some  of  the  States  in  which  the  strictest  marital  principles 
are  adhered  to  have  rendered  conflicting  opinions  u\wu  practically  the 
same  state  of  facts,  and  have  stretched  facts  and  principles  to  an 
almost  breaking  point.  But  however  this  may  be  as  to  many  of  the 
States  there  can  be  no  question  as  to  the  rule  observed  by  the  coarts 
of  Pennsylvania,  in  which  State  the  case  at  bar  arises. 

The  rule  as  to  the  State  of  Pennsylvania  was  discussed  by  this 
Department  in  the  case  of  Sarah  C.  Hayden  (8  P.  D.,  304),  plentiful 
citations  from  the  reports  of  that  State  being  set  out.  In  the  quotation 
therein  from  the  leading  case  of  Munt's  appeal  (86  Pa.  St.,  294),  the  fol- 
lowing is  found: 

A  relation  shown  to  have  been  illicit  at  the  commencement  is  presumed  to  continue 
BO  until  proof  of  change.     Such  a  relation  raises  no  presumption  of  marriage. 

This  doctrine  was  followed  in  the  Hayden  Case  and  also  in  the 
appeals  of  Lavisen  S.  Hoepfner  (9  P.  D.,  497)  and  Indiana  Christie  (10 
P.  D.,  15).  It  is  the  unquestioned  law  of  the  State  of  Pennsylvania, 
and  will  be  adhered  to  by  this  Department. 

Beferring  again  to  the  quotation  from  Judge  Cooley  in  the  last  three 
lines  of  the  Thomas  Case,  supra,  I  reiterate  that  such  quotation  referred 
only  to  the  basis  of  a  common-law  marriage,  md  has  no  application — 
neither  did  Judge  Cooley  intend  it  to  apply — as  a  proposition  regard- 
ing the  necessity  of  a  ^^  capacity  to  contract."  I  admit  that  under  the 
holding  in  the  Thomas  Case  the  general  scope  of  the  effect  of  Judge 
Cooley's  quotation  is  somewhat  ambiguously  stated,  and  I  desire  there- 
fore at  this  time  to  expressly  disavow  and  disclaim  any  intention  to 
make  the  proposition  a  general  one  or  as  having  any  bearing  whatever 
upon  the  "  capacity  to  contract,"  and  to  reaffirm  the  statement  so  often 
made  by  the  Department,  that  the  law  of  the  State  in  which  the  issue 
arises  must  be  the  criterion.  The  language  used  in  the  Thomas  Case  is 
not  to  be  construed  in  any  other  manner.  i 

Summing  up  the  facts  and  law  in  the  case  at  bar,  I  find  that  claim- 
ant was  originally  married  to  one  Lambert,  who  at  an  unknown  date 
deserted  her.  The  claimant  having  a  living,  undivorced  husband 
entered  at  some  unknown  date  into  a  marital  relation  evidenced  by  a 
ceremony  with  the  soldier  John  Conway,  said  marital  relation  being 
null  and  void  on  account  of  the  incapacity  of  claimant  to  contract  a 
valid  marriage;  that  said  incapacity  arose  by  reason  of  the  fact  that 
there  is  no  presumption  that  Lambert  was  dead  at  the  time  of  the 
union  of  claimant  and  Conroy,  and  that  there  is  no  presumption  that 
he  since  died;  that  by  reason  of  the  above,  claimant  is  not  the  widow 
of  John  Conroy. 

I  further  find  as  a  matter  of  law,  that  under  section  2  of  the  act  of 
August  7,  1882,  that— 

Marriages,  except  such  as  are  mentioned  in  section  4705;  Revised  Statates,  shaH  * 
proven  in  pension  cases  to  be  legal  marriages  according  to  the  laws  of  (he  plac« 
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where  the  parties  reside^l  at  the  time  of  marriage  or  at  the  time  when  the  right  to 
pension  occurred. 

Following  tlie  rule  adopted  by  tbe  Supreme  Court  of  the  United 
Stales,  this  Department  will  be  generally  guided  (but  not  absolutely 
bound)  as  to  the  interpretation  of  the  law  of  the  different  States  by 
the  construction  placed  upon  said  laws  by  the  courts  of  last  resort  in 
said  States.  Any  statement  in  the  decision  in  the  case  of  Margaret 
L.  Thomas  (9  P.  D.,  139)  that  conflicts  with  the  above  holding  is  hereby 
modified  to  conform  to  the  views  herein  expressed, 

I  further  reaflfirm  the  doctrine  laid  down  by  this  Department  in  the 
Server  Case,  supra:  In  these  cases — 

The  marriage  does  not  rest  npon  a  void  relation,  bat  on  a  contract  entered  into 
when  the  parties  could  contract. 

The  action  appealed  from  is  aflirmed. 


FEE— PRACTICE . 

Miles  Gilder  (Claimant), 
Fay  F.  Root  (Attorney). 

Appellant's  claim  under  the  act  of  June  27, 1890,  was  allowed  at  the  rate  of  $8  per 
mouth  from  date  of  filing  his  claim,  July  14,  1890;  at  the  same  time  his  claim 
nnder  the  general  law  was  allowed  at  $4  per  month  from  January  13,  1890,  but 
the  Bureau  of  Pensions  refused  to  issue  a  certificate  thereon,  as  it  would  not 
afford  claimant  any  benefit  as  the  full  amount  of  pension  would  be  required  to 
pay  the  attorney's  fee  ($25)  in  the  case.  The  attorney  in  the  case  waived  the 
fee  agreements  and  agreed  to  receive  a  fee  of  $10,  and  claimant  requested  the 
issue  of  a  certificate. 

Held:  That  ander  these  conditions  the  certificate  must  be  issued  in  the  claim  under 
the  general  law. 

AnsiHiant  Secretary   Wehnter  Davis  to  the  Commissioner  of  Pensions^ 

April  17  J  1899. 

On  February  28, 1899,  there  was  filed  a  motion  for  reconsidering  the 
decision  of  tbe  Department  of  February  15, 189G,  in  the  claim  for  pen- 
sion, under  tbe  general  law,  of  Miles  Gilder,  Company  G,  One  hundred 
and  seventy-first  Ohio  Volunteer  Infantry. 

Said  claim  was  filed  January  13, 1890,  and  was  approved  for  allow- 
ance June  5, 1891,  at  $4  per  month,  for  disease  of  lungs.  At  the  same 
time,  Mr.  Gilder's  claim  under  the  act  of  June  27, 1890,  was  admitted 
at  9S  per  month,  commencing  July  14, 1890,  date  of  tiling.  On  June 
13, 1801 9  certificate  issued  to  allow  pension  in  said  claim.  Thus  the 
accrued  x)enslon  under  the  general  law  amounted  to  $24  in  all.  Articles 
of  agreement  for  a  fee  of  $25  were  on  file  and  approved.  The  Bureau 
refused  to  issue  a  certificate  iu  the  general- law  claim  on  the  ground 
that  such  issue  would  afford  the  claimant  no  benefit,  as  the  full  amount 
of  pension  would  be  required  to  pay  the  fee. 
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Upon  appeal,  tbe  Department  held  tbat  the  facts  briug  the  question 
at  issue  within  the  ru]e  laid  down  in  the  case  of  John  Sehoepf  (7  P.  D., 
19),  where  it  is  held  that  the  Commissioner  of  Pensions  has  no  author- 
ity to  refuse  to  issue  a  certificate  because  tbe  amount  of  pension  tbat 
would  be  secured  by  the  allowance  of  the  claim  is  not  sufficient  to  pay 
the  fee  of  the  attorney,  thus  disni)proving  of  the  practice.  However, 
the  new  rule  was  not  made  retroactive,  and  theref»re  the  action  of  tbe 
Bureau  in  this  case  was'aflBrnied. 

If  it  be  held  that  there  is  no  law  authorizing  the  Commissioner  of 
Pensions  to  refuse  to  issue  a  certificate  for  the  reason  assigned,  and 
it  was  so  held  in  the  Sehoepf  case,  and  I  think  the  holding  is  sound,  it 
is  exceedingly  difficult  to  understand  upon  what  ground  the  refusal  is 
continued  to  issue  a  certificate  in  this  case,  whether  the  rule  laid  down 
in  Sehoepf 's  case  is  retroactive  or  not.  However,  in  this  particular 
case  the  attorney  proposes  to  waive  the  provisions  of  the  fee  agree- 
ments and  accept  a  fee  of  $10.  On  April  15,  1898,  he  filed  such 
waiver  and  a  request  of  the  claimant  to  have  certificate  issue.  They 
read  as  follows : 

Farm  DALE,  Ohio,  Aijril  4,  ISCfS. 

Hon.    COMMISSIOXEH   OF   PENSIONS, 

Washinfjtonj  J).  (\: 
I  liereby  waive  .ill  my  rights  iiniler  fee  contracts  on  filo  in  the  original  iiirarul 
claim  for  pension  No.  748021,  in  case  of  Miles  Gilder,  late  of  Company  G,  One  linn 
tired   nnd  seventy-Hrst  Ohio   Volnnteer  Infantry  (since  pensioned  by  Certificate 
59GG38),  and  request  that  said  claim  be  allowed  Jind  a  fee  of  jflO  certified  to  ine. 

Fay  F.  Root,  Attoruey, 

Kinsman,  Ohio,  Jpnl  4,  iso.s. 
In  view  of  the  above  waiver  of  all  right  in  fee  contracts  now  on  file  In  favor  of 
Fay  F.  Root,  attorney  above  named,  I  hereby  request  that  a  certificate  issue  to  me 
nnder  my  general-law  invalid  claim  herein  named,  the  same  as  if  no  fee  contracts 
were  filed,  and  that  a  fee  of  $10  only  be  certified  to  said  attorney. 

Miles  Gilder, 
Laiv  of  Company  G^  One  hundred  and  eeventy-fii'st  Ohio  Volunteer  Infantry. 

If  there  is  no  law  authorizing  the  Commissioner  of  Pensions  to  refuse 
to  issue  a  certificate  for  the  reason  assigned,  there  is  law  which  con- 
stantly commands  that  the  Commissioner  of  Pensions  issue  the  certifi- 
cate, else  there  is  no  law  on  the  subject  at  all.  It  is  the  duty  of  the 
Secretary  of  the  Interior  and  the  Commissioner  of  Pensions  to  execute 
the  law,  as  well  as  to  determine  what  the  law  is  relative  to  pension 
claims.  Now,  in  this  particular  case  the  law  has  been  determined  with 
the  injunction  that  it  be  not  carried  into  effect.  My  attention  has  not 
been  called  to  any  other  case  where  the  conclusion  was  reached  as  to  a 
claimant's  rights,  accompanied  with  a  direction  that  the  law  relative 
thereto  be  not  fully  carried  out,  though  as  to  some  i)articnlar  concern- 
ing them  the  law  at  some  prior  time  had  been  construed  in  derogation 
of  those  rights. 

The  question  is  not  one  of  practice;  it  is  one  of  law,  and  a  legislative 
enactment  can  not  be  changed  by  those  whose  dut^'  it  is  to  construe 
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and  enforce  the  law.    Whatever  construction  is  placed  upon  the  enact- 
ment by  those  whose  duty  it  is  to  construe  it  must  be  enforced. 

In  this  case  the  attorney  has  waived  the  fee  agreements;  this  he  can 
do  as  certificate  has  not  issued  to  allow  pension.  The  claimant  has 
requested  that  certificate  issue.  Under  these  conditions  the  law  should 
be  carried  into  effect.  Therefore,  for  the  foregoing  reasons,  this  motion 
is  sustained  and  the  action  of  the  Bureau  is  reversed. 


SER^^C:E-ENLISTMEXT-C  TVTI.TAN  EMPLOYEES-DESERTION. 

John  S.  Williams. 

1.  The  lej^al  status  of  a  raan  who  becomes  a  voluntary  siibetitnt©  for  a  soldier^and 

Borves  and  is  discharged  in  the  name  of  the  soldier,  is  that  of  a  civilian,  as  he  was 
never  enlisted  or  mustered  into  the  military  service  of  the  Ignited  States. 
(Christian,  alias  Ernest  Uliich,  4  P.  D.,411;  Henry  Bell,  5  P.  D.,  196;  and  Mary 
Hrady,  9P.D.,305.) 

2.  A  civilian  who  served  with  the  Army  or  Navy  has  no  pensionable  status  under 

8€»ction2of  theactof  Jnne27,  1890.     (John  Langhlin,  9  P.D.,466.) 

3.  The  time  lost  by  desertion,  where  the  deserter  returned  to  his  organization  .ind 

was  pardoned  under  th«  President's  proclamation  of  March  11, 1865  (13  Stat.  L., 
752),  is  excluded  in  estimating  the  length  of  service  required  under  section  2  of 
the  act  of  Juno  27,  1800. 
4-  The  evidence  in  this  case  shows  that  claimant  is  entitled  to  a  credit  of  hut  one 
month  and  six  days'  service  in  the  late  war  of  the  rebellion,  under  the  act  of 
.Inne  27,  1890,  which  requires  ninety  days'  service  to  entitle  a  soldier  to  a  pension. 

Aftffisfant  Secretarij    Webster  Davis  to  the  Commissioner  of  tensions, 

Ajyril  W,  1899. 

John  S.  Williams,  late  private  Company  B,  Eigbty-tliird  Pennsyl- 
vania Infantry,  appealed  Jane  7,  1898,  from  the  Bureau  action  of 
November  0,  181)7,  rejecting  his  claim  No.  1144717,  filed  January  26, 
1803,  under  section  2  of  the  act  of  June  27,  1800,  on  the  ground  that  he 
liad  not  rendered  ninety  days'  actual  service  in  the  war  of  the  rebellion, 
as  shown  by  the  records  of  the  War  Department,  and  therefore  had  no 
title  to  i>ensiou  under  said  act. 

Claimant  contends  that  his  first  discharge  shows  that  he  was  enrolled 
in  Company  H,  Fifty-fifth  liegiment  Pennsylvania  Emergency  Militia, 
on  June  27, 18C3,  and  was  discharged  on  August  20, 1863,  making  sixty 
days'  service;  that  his  second  discharge  shows  that  he  was  enrolled  on 
Febmary  22,  1864,  and  discharged  May  5, 1865,  making  one  year  two 
months  and  thirteen  days'  service;  a  total  service  of  one  year  four 
nuHiths  and  thirteen  days. 

The  War  Department  reported  July  30,  1807,  that  it  did  not  appear 
fi-om  the  records  of  their  ofiBce  that  such  an  organization  as  Company 
H,  Fifty-fifth  Pennsylvania  Enrolled  Militia,  was  ever  mustered  into 
the  service  of  the  United  States. 

The  Second  Auditor  of  the  Treasury  Department  reported  April  1, 
1893,  that  the  records  of  that  office  showed  that  Pierce  A.  Williams 
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was  paid  as  sergeant  of  Company  H,  Fifty-fifth  Regiment  Pennsylvania 
*  Emergency  Militia,  for  the  period  from  June  27, 1863,  to  August  26, 
1863,  on  the  muster-out  rolls  of  the  company. 

Claimant  alleged  in  his  application  for  pension  that  he  served  in  said 
Company  U,  Fifty-fifth  Regiment  Pennsylvania  Emergency  Militii), 
under  the  nameof  Pierce  A.  Williams;  and  in  an  ai!idavit  filed  January 
26,  1893,  he  testified  that  the  way  he  came  to  assume  the  name  of  Pierce 
A.  Williams  was  that  he  had  a  brother  of  that  name  who  had  enlisted 
in  said  organization,  and,  when  the  day  came  to  go,  his  brother  for  some 
reason  could  not  go  and  he  took  his  place  and  assumed  his  name  and 
served  in  that  capacity  until  his  discharge;  that  he  was  honorably  dis- 
charged from  said  company  as  Pierce  A,  Williams. 

The  legal  status  of  a  man  who  becomes  a  voluntary  substitute  for  a 
soldier  and  serves  and  is  discharged  in  the  name  of  a  soldier  is  that  of 
a  civilian,  as  he  was  never  enlisted  ormusteredintothe  military  service 
of  the  United  States.  (Christian,  alias  Ernest  Ulrich,  4  P.  D.,  411 ; 
Henry  M.  Bell,  5  P.  D.,  196;  and  Mary  Brady,  9  P.  J).,  305.) 

In  the  case  of  Ulrich,  above  cited,  the  claimant,  Christian  Ulrich, 
took  the  name  and  place  of  his  father,  Ernest  Ulrich,  and  served  under 
his  father's  name  with  the  consent  of  the  oflScers  up  to  1864,  when  he 
enlisted  as  a  veteran.  It  was  held  that  his  service,  up  to  the  date  of 
his  enlistment  as  a  veteran  volunteer,  January  24, 1864,  showed  that  his 
status  was  that  of  a  civilian  or  nonenlisted  man,  but  that  his  enlist- 
ment at  said  last-mentioned  date,  placed  him  in  the  military  service 
from  that  time  forward  to  the  date  of  his  discbarge,  and  the  fact  that 
he  enlisted  in  his  father's  name  was  immaterial. 

In  the  case  of  Henry  M.  Bell,  above  cited,  the  claimant  took  the  name 
and  place  of  his  brother,  who  was  sick  in  service,  and  served  the 
remainder  of  his  brother's  term  of  service,  being  wounded  in  battle 
and  taken  prisoner.  Yet  the  cliuraant  was  held  to  have  been  a  non- 
enlisted  man  and  not  entitled  to  a  pension  under  the  provisions  of 
section  4G93,  because  his  claim  as  a  civilian  had  not  been  prosecuted  to 
a  successful  issue  prior  to  July  4, 1874,  as  provided  in  said  section. 

In  the  case  of  Mary  Brady,  above  cited,  her  husband,  James  H.  Brady, 
had  served  as  a  substitute  for  one  Thomas  F.  Jessup,  taking  his  place 
and  name,  with  the  tacit  consent  and  acquiescence  of  the  captain  of  the 
company,  in  pursuance  of  a  private  agreement  with  Jessup.  It  was 
held  that  Brady  was  never  at  any  time  in  the  military  service,  and  his 
widow  was  not  pensionable  under  section  4702,  Revised  Statutes.  As 
was  held  in  the  case  of  John  Laughliu  (9  P.  D.,  466),  and  cases  therein 
cited,  that  a  civilian  who  served  with  the  Army  or  Navy  has  no  pen- 
sionable status  under  section  2  of  the  act  of  June  27, 1890. 

Considering  now  claimant's  service  in  the  Eighty-third  Begiment 
Pennsylvania  Infantry,  it  appears  from  the  record  of  the  War  Depart- 
ment that  claimant  was  enrolled  February  22, 1864,  and  was  mustereil 
into  service  for  Company  B,  Eighty-third  Pennsylvania  Infantry.  He 
was  received  at  draft  rendezvous,  Pittsburg,  Pa.,  February  27, 1864, 
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and  forwarded  thence  to  liis  regiment  March  17, 18i>4;  that  he  failed  to 
join  his  regiment,  and  no  record  of  him  was  found  until  April  21, 18G5, 
when  he  surrendered  as  a  deserter  at  Meadville,  Pa.,  under  the  Presi- 
dent's proclamation  of  March  1 1, 18G5.  The  War  Department  reported, 
under  date  of  November  2, 1897,  that — 

He  is  regarded  by  this  Department  as  having  been  absent  in  desertion  from  March 
17.  1864,  to  April  24,  1865.  He  was  therefore  in  the  service,  under  military  control, 
as  a  member  of  Company  B,  Eighty- third  Pennsylvania  Infantry,  from  February  22, 
1864,  the  date  of  his  enlistment,  to  March  17,  1864,  and  from  April  24,  1865,  the  date 
of  his  surrender,  to  May  5,  1865,  the  date  of  his  muster  out  of  service. 

The  President's  proclamation  of  March  11,  1865,  above  referred  to, 
offered  a  pardon  to  all  deserters  who  should,  on  or  before  May  10, 1865, 
return  to  service  or  report  themselves  to  a  provost-marshal,  on  condi- 
tion that  they  return  to  their  regiments  and  companies,  or  such  other 
organizations  as  they  may  have  been  assigned  to,  and  serve  the 
remainder  of  their  original  term  of  enlistment,  and  in  addition  thereto 
a  period  equal  to  the  time  lost  by  desertion.  (See  13  Statutes  at  Large, 
752.) 

The  time  lost  by  desertion,  where  the  deserter  returned  to  his  organi- 
zation and  was  pardoned  under  the  President's  said  proclamation,  is 
excluded  in  estimating  the  length  of  his  service  required  under  se(;tion 
2  of  the  act  of  June  27, 1890. 

The  pardon  by  President  Lincoln  in  his  said  proclamation  of  March 
11,  1865,  was  a  conditional  pardon,  and  operated  prospectively  only, 
and  upon  the  performance  by  the  grantee  of  the  conditions  named  in 
the  pardon,  unless  the  performance  of  the  conditions  were  subsequently 
waived  by  the  President.    (Ex  parte  Wells,  18  How.,  307.) 

The  effect  of  this  pardon  was  to  exempt  claimant  from  the  punish- 
ment which  the  law  inflicted  for  the  crime  of  desertion,  but  it  did  not 
affect  the  legal  character  of  the  offense  committed.  (Bishop  Crim.  Law, 
par.  980,  and  17  Encyclopedia  of  Law,  p.  317.) 

In  the  case  of  George  W.  Fleck  (7  P.  D.,  343)  it  was  held  that  a  sol- 
dier whose  only  service  was  rendered  in  compliance  with  the  sentence 
of  a  court-martial  his  service  was  not  such  as  was  contemplated  in  the 
provisions  of  section  2  of  the  act  of  June  27, 1890. 

In  this  case  the  period  of  desertion  should  be  deducted  from  the 
period  that  ensued  between  the  date  of  his  enlistment,  February  22, 
1864,  and  the  date  of  his  muster  out.  May  5,  1865.  The  period  of  deser- 
tion extended  from  March  17,  1864,  to  April  24,  1865. 

This  is  not  a  case  in  which  the  charge  of  desertion  has  been  removed 
under  the  acta  of  August  7,  1882,  July  5, 1884,  May  17,  1886,  or  any 
other  act  of  Congress. 

The  evidence  in  this  case  shows  that  claimant  is  entitled  to  a  credit 
of  but  one  month  and  six  days'  service  in  the  late  war  of  the  rebellion, 
under  the  act  of  June  27, 1890,  which  requires  ninety  days'  service  to 
entitle  a  soldier  to  a  pension. 

The  action  appealed  from  is  accordingly  affirmed. 
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aid  and  attexnaxc'e— rate. 
Eppenetus  W.  McIntosh. 

Tfa('  rate  in  this  case  was  reduced  from  $72  per  month  tosecoud  grade  upon  evidence 
adtluced  upon  special  examination,  showing  that  the  former  rating  was  excessive. 

The  soldier  is  pensioned  for  ''disease of  Kpine  and  resnltingcnrvatnre  and  insanity/' 
and  it  is  contended  that  hy  reason  of  his  mental  condition  it  is  necessary  to  have 
an  attendant  secretly  follow  and  watch  him  when  ho  apiiears  in  public  for  his 
protection  in  case  of  necessity. 

Held,  1.  That  such  personal  aid  and  attendance  of  another  person,  as  it  is  contended 
is  accorded  the  pensioner,  is  necessarily  based  upon  apprehension  that  it  may 
be — not  upon  the  fact  that  it  actually  is — needed,  and  it  does  not  therefore 
come  within  the  purview  of  the  provisions  of  either  the  act  of  March  4,  1890,  or 
the  act  of  July  14, 1892. 

2.  The  allowance  of  the  $72  rate  is  not  warranted  merely  because  insanity  happens 
to  be  one  of  the  disabilities  for  which  pension  has  been  granted ;  but  the  degree 
of  helplessness  specified  by  law  must  be  shown  to  exist  before  title  to  said  rate 
is  established.     (James  Caton,  P.  D.,  vol.  6,  p.  159.) 

Assislant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

April  20^  1899. 

Eppenetus  W.  Mclntosb,  late  private,  Company  A,  Fourteenth 
Illinois  Infantry,  who  is  now  pensioned  at  $30  per  month  (second 
grade)  for  "disease  of  spine  and  resulting  curvature  and  insanity," 
was  originally  pensioned  at  $8  per  month  from  May  31, 18(55,  and  $18 
per  month  (third  grade)  from  February  1,  1881,  for  "disease  of  spine 
and  resulting  curvature.''  Under  the  act  of  March  3,  1883,  the  third- 
grade  rate  ha\ing  been  increased  to  $24  per  month,  the  rate  allowed 
the  pensioner  was  increased  accordingly. 

In  his  original  declaration  for  pension,  filed  January  11,  1878,  the 
soldier  alleged  that  on  or  about  August  15, 1804,  he  was  captured  as  a 
prisoner  of  war  and  taken  to  Andersonville,  Ga.,  where  he  was  kept 
until  some  time  in  March,  1865,  and — 

That  from  exposure,  want  of  proper  food,  scurvy,  and  gangrene  sores  he  contracted 
curvature  of  the  spine  and  other  spinal  and  brain  difiicnlties,  from  which  he  has 
suffered  continuously. 

When  this  claim  was  adjudicated  it  was  legally  approved  February 
24,  1881,  for  "disease  of  spine  and  resulting  curvature,  total  (§18) 
thereafter."  No  attention  was  paid  to  the  alleged  "brain  difficulty" 
or  disease  of  brain  by  either  the  legal  or  the  medical  reviewers. 

It  appears  that  the  pensioner  was  subsequently  declared  insane  by 
the  county  court  of  Livingston  County,  111.,  and  confined  for  a  short 
while  in  the  insane  hospital  at  Kankakee,  111.  On  March  2S,  1887, 
Elizabeth  Mcintosh,  his  wife  and  conservator,  filed  an  application  for 
increase  on  behalf  of  the  soldier  in  which  she  alleged  that  his  disabili- 
ties had  increased  to  such  an  extent  that  he  had  become  insane.  This 
claim  was  adjudicated  July  27, 1887,  insanity  being  accepted  as  a  result 
of  x>ensioned  causes,  and  the  rate  increased  to  second  grade  from  May 
4, 1887,  the  date  of  the  medical  examination  held  under  the  said  claim. 
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Under  an  application  for  increase  fil«Ml  Jannary  LS.  1888,  the  rate  \ras 
increased  to  $5()  per  month  (the  then  first-grade  rate),  which  rate  was 
subseqnently  increased  to  $72  per  month  under  the  provisions  of  the 
act  of  March  4, 1890,  no  formal  application  for  increase  being  necessary. 

On  the  29th  of  June,  1893,  the  Bureau  received  information  that  was 
considered  reliable  tending  to  show  that  the  rate  then  allowed,  $72  per 
month,  was  excessive,  and  it  was  deemed  expedient  to  have  a  special 
examinaticm  in  the  case  with  a  view  to  determining  whether  or  not  a 
reduction  in  rate  would  be  proper.  Snch  examinations  were  held  in 
September,  1893,  and  in  April  and  June,  1895,  respectively,  and  after 
due  consideration  of  the  evidence  adduced  at  the  said  examinations, 
the  following  report  thereon  was  submitted  for  the  information  and 
guidance  of  the  Commissioner: 

It  apx>ears  from  an  indorsement  on  jacket  dated  August  15,  1895,  that  the  wife  of 
soldier  was  promised  a  home  examination  of  her  husband,  he  having  failed  to  com- 
ply \ritb  order  of  the  medical  referee  dated  June  28,  1895,  and  she  having  repre- 
sented to  this  Bureau  that  her  husband  was  unfit  mentally  to  go  before  the  board 
aod  she  herself  confined  to  a  chair  and  unable  to  take  him,  even  if  he  were  x\'illing 
to  accompany  her,  which  he  was  not.  The  facts,  as  brought  out  in  a  special  exam- 
ination of  this  case,  show  it  to  be  one  of  gross  fraud ;  that  the  $72  rate  was  probal>Iy 
procured  dishonestly  by  collusion  between  soldier  and  wife.  The  man  travels  all 
over  the  State,  from  one  end  to  the  other,  lecturing,  singing,  playing  a  guitar,  and 
selling  a  photograph  said  to  represent  his  condition  when  released  from  Anderson- 
ville.  He  has  a  license  from  the  Methodist  Conference  to  preach,  and  travels  on  liMlf 
rates  by  rea.'ton  of  said  license.  He  is  able  to  go  before  the  board  in  Indianapolis. 
He  lives  there  himself,  and  there  is  no  reason  why  he  should  have  a  home  examination. 

The  examiner  is  of  the  opinion  that  this  man's  pension  should  be  suspended  until 
be  shall  appear  for  examination,  which  should  be  a  test  examination. 

The  accompanying  reports  (3)  of  special  examiners  show  what  has  been  this  man's 
career,  and  that  his  wife's  piteous  letters  are  mere  dissimulation. 

Thereni>on  the  Burean,  on  November  C,  1895,  notified  the  conserv- 
ator of  the  pensioner  of  the  intention  to  reduce  the  rate  in  the  case 
from  $72  to  830  per  month  niiless  satisfiictory  evidence  that  snch  action 
was  not  warranted  should  be  furnished. 

The  testimony  of  two  physicians  and  of  several  neighbors  in  rebuttal 
of  the  proposed  action  of  reduction  was  filed  on  the21)th  of  November, 
1895,  and  on  Jannary  29,  1896,  a  test  medical  examination  of  the  sol- 
dier was  hehl  at  Danville,  Ind.  The  certificate  of  the  said  medical 
examination,  after  describing  the  subjective  and  objective  conditions 
manifesteil  at  the  said  examination,  states: 

From  history  of  case,  from  his  general  appearance,  actions,  and  conversation,  we 
find  that  this  claimant  is  so  totally  and  permanently  helpless  from  insanity  that  he 
reqaires  the  regular  aid  and  attendance  of  another  person. 

Upon  the  receipt  of  the  said  certificate  the  papers  in  the  case  were 
referred  to  the  medical  referee  for  an  advisory  opinion  as  to  the  pro- 
priety of  carrying  out  the  proposed  action  of  reduction  in  rate.  The 
said  opinion  was  rendered  March  25, 189C,  and  is  as  follows: 

From  a  careful  consideration  of  all  the  evidence  in  this  case,  and  especially  the 
special  examiners*  reports,  it  appears  that  the  pensioner  is  not  wholly  sane  and  is 
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nufittecl  to  perform  luannal  labor,  bnt  he  travels  around  liis  town  and  the  conntrj 
without  nu  ntten:lnnt. 

He  (loos  not  lia\  o  outbreaks  of  violence  nor  give  his  family  much  trouble,  unless 
ho  forms  the  conception  that  they  are  intending  to  return  him  to  the  asylum. 

He  reciuircs  neither  the  regular  and  constant  noreven  the  frequent  and  periodical 
aid  and  attendance  of  another  person,  and  his  rate  should  be  reduced  to  second 
grade. 

HiH  actions  and  manner  before  the  board  which  examined  him  on  January  2!*, 
18%,  are  shown  by  their  report  to  have  been  due  to  his  erroneous  idea  that  they 
were  preparing  to  commit  him  to  an  insane  hospital. 

Ou  January  21,  1807,  formal  action  was  taken  on  the  brief  face  by 
which  the  rate  was  reduced  from  $72  per  month  to  second  grade. 

On  May  5,  1897,  at  the  request  of  Hon.  0.  W.  Fairbanks,  United 
States  Senator,  the  papers  in  the  case  were  again  referred  to  the  med- 
ical referee  for  his  personal  consideration  and  opinion  as  to  whether  or 
not  the  action  of  reduction  was  proper.  Before  rendering  the  said 
opinion  another  medical  examination — before  the  board  of  surgeons  at 
Indianapolis — was  ordered.  After  describing  the  conditions  manifested 
at  the. said  examination  the  surgeons  stated  in  their  certificate: 

In  onr  opinion  claimant's  disability  on  accouut  of  disease  of  spine  and  resulting 
curvature  and  insanity  exists  to  such  a  degree  as  to  require  the  frequent  and  peri- 
odical, though  not  regular  and  constant,  personal  aid  and  attention  of  another 
person,  and  therefore  advise  the  allowance  of  $50  per  month. 

Upon  the  receipt  of  the  said  certificate  the  medical  referee  stated : 

The  evidence  in  this  case  tends  to  show  that  the  claimant  travels  aronnd  the  city 
of  Indianapolis  alone,  but  becomes  violent  when  he  forms  the  conception  that  any- 
one is  trying  to  take  him  to  an  insane  asylum. 

The  board  reported  that  on  July  7,  1897,  he  was  rational,  with  a  normal  memory. 

It  is  not  believed  to  be  shown  that  he  requires  even  the  frequent  and  periodical 
aid  and  attendance  of  another  person  within  the  meaning  of  the  act  of  July  14, 1892, 
and  therefore  the  action  of  reduction  to  second  grade  is  regarded  as  proper. 

Oil  Xovember  18, 1897,  the  conservator  of  the  pensioner  was  advised 
of  the  cause  of  tlie  reduction  in  rate  and  why  the  continuance  of  the 
872  rate  was  not  warranted,  and  on  December  4, 1897,  an  api)ea]  from 
the  said  action  was  entered  at  the  Department. 

It  is  contended  in  the  said  appeal  that  the  pensioner  does  require 
close  and  continuous  personal  attendance,  as  at  each  moment  he  is  and 
has  been  shadowed  by  someone;  that  his  mental  condition  has  been 
such  as  to  require  a  constant  aid;  that  although  he  would  not  allow  it 
without  becoming  unmanageable,  the  conservator  was  compelled  to 
have  some  one  follow  him  each  moment,  so  that  in  case  of  trouble  he 
might  go  to  his  rescue. 

This  api)eal  was  referred  to  the  Bureau  December  11,1897,  for  a 
report  thereon,  and  on  April  25,  1898,  the  papers  in  the  case  were 
transmitted  to  the  Department  with  the  opinion  that  the  action 
appealed  from  should  be  adhered  to,  attention  being  invited  to  the 
accompanying  advisory  opinion  of  the  medical  referee,  dated  April  19, 
ISOS,  which  is  as  follows: 

A  careful  reconsideration  of  the  evidence  in  this  case  warrants  the  conclusion  that 
tlie  reduction  of  soldier's  pension  to  second  grade  was  proper.     It  is  assumed,  but 
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by  DO  means  proven,  that  be  requires  aid  and  attendance.  It  is  believed  tbat  tbe 
examining  snrgeons  are  misled  by  tbe  soldier  and  those  who  attend  him  at  the 
examinations.  The  evidence  contained  in  the  reports  of  special  examiners  can  not 
be  controverted  i>y  the  evidence  which  has  since  come  into  the  case.  It  is  apparent 
tbat  the  esfamining  snrgeons  in  their  report  of  Jnly  7, 1897,  have  accepted  the  state- 
ment of  the  neighbor  Avfao  attended  the  soldier  at  time  of  examination.  It  is  believed 
that  too  much  attention  has  been  given  to  the  *'  pht»to"  which  accompanies  this  case. 
Ill  uiy  opinion,  the  same  shonld  not  be  considered  as  anthentic,  bnt  a  frandnlent 
representation  of  a  condition  that  never  existed  in  this  soldier's  case. 
The  action  of  reduction  was  proper  and  should  be  adhered  to. 

The  conclasions  of  the  medical  referee,  as  above  set  forth,  are  i)erhap8 
correct,  but  they  can  hardly  be  said  to  constitute  a  sufficient  answer  to 
the  contentions  of  the  appellant. 

It  will  be  observed  that  it  is  not  contended  that  the  soldier  is  so 
totally  and  permanently  helpless  by  reason  of  the  disabilities  for  which 
he  is  pensioned  as  to  require  the  regular  and  constant  personal  aid  and 
attendance  of  another  person  on  account  of  his  inability  to  dress  and 
undress  himself,  feed  himself,  attend  to  the  calls  of  nature,  or  travel 
about  unassisted,  or  that  he  is  so  insane  that  it  is  necessary  to  have  him 
confined  in  an  asylum  under  the  constant  supervision  of  an  attendant; 
but  it  is  contended  that  it  is  necessary  to  have  someone  follow  or 
** shadow'^  the  pensioner  whenever  he  goes  abroad,  io  order  that  he 
may  be  protected  from  harm  in  case  he  gets  into  trouble  through  his 
disposition  to  become  violent  and  abusive  if  crossed  in  an  argument, 
esi^eeially  on  politics  or  religion.  Such  aid  and  attendance  as  this  is 
necessarily  accorded  more  by  reason  of  apprehension  that  it  might  be 
required  than  by  the  fact  that  it  is  actually  needed  at  all  times  and 
under  all  circumstances;  and,  in  my  judgment,  it  can  not  be  held  that 
aid  and  attendance  of  this  character  comes  within  the  purview  of  the 
provisions  of  the  act  of  March  4, 1890;  neither  is  the  allowance  of  the 
rate  prescribed  in  the  said  act  warranted  merely  because  insanity  hap- 
pens to  be  one  of  the  disabilities  for  which  a  pension  has  been  allowed. 
In  the  case  of  James  Caton  (P.  D.,  vol.  3,  p.  IJl),  Assistant  Secretary 
Bussey  held  that — 

Mere  confinement  in  an  insane  asylum  does  not  entitle  1u  the  rirst-<<^ade  rale 
on  account  of  insanity ;  but  to  entitle  to  that  rating  the  degree  of  heljdessness  si)eri- 
tied  in  the  law  most  be  shown. 

In  view  of  all  the  facts  presented  in  this  case  as  herein  set  forth,  it 
does  wot  appear  that  the  soldier  is  now,  or  ever  has  been,  entitled  to 
the  rate  prescribed  in  the  various  acts  of  Ccmgress  for  total  and  per- 
manent helplessness,  or  that  he  is  now  or  has  l)ien  at  any  time  entitled 
to  the  benefit  of  the  provisions  of  the  act  of  July  14,  18i)2. 

Therefore,  in  the  light  of  the  evidence  now  on  file,  it  would  appear 
that  the  allowance  of  the  first-grade  rate  was  error;  that  the  action 
reducing  the  rate  in  the  case  to  second  grade — which  action  has  been 
ai)])ealed  from — was  proper;  and,  inasmuch  as  no  manifest  injustice 
was  done  by  the  said  action,  the  same  is  hereby  affirmed. 

It  appears  by  the  record  in  the  case  that  the  conservator  has  been 
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advised  that,  if  the  soldier's  disabilities  have  materially  increased  since 
the  action  appealed  from  was  taken,  she  is  at  liberty  to  file  an  applica- 
tion for  increase,  which  will  be  duly  considered. 
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EVLIN   EAKL. 

The  evidenco  on  file  at  the  time  the  pension  was  reUuoeil  ttbowing  that  the  pensioner 
could  earn  a  partial  support  by  manual  labor,  tbo  reduction  from  $12  to  $S  per 
month  is  held  not  to  have  been  erroneous. 

Assistant   Secretary    Webster  Davis  to  the   Commissioner  of  Pensions, 

April  20^  1899. 

Elvin  Earl;  formerly  a  soldier  in  Company  E,  Sixteenth  Michigan 
Infantry,  was  in  April,  1891,  granted  a  pension  under  the  act  of  Jane 
27, 1890,  at  the  rate  of  $12  per  month.  In  1894  the  rate  was,  after  due 
notice  to  the  pensioner,  reduced  to  §8  i)er  month  from  and  after  June 
4,  1894.  An  application  for  restoration  of  the  former  rate,  filed  April 
5, 1895;  was  rejected  in  February,  1890.  An  appeal  was  tiled  January 
15, 1898,  the  ground  of  which  is  stated  therein  as  follows: 

This  soldier  was  originally  pensioned  under  rulings  promulgated  by  Hon.  John  \V. 
Noble,  Secretary  of  the  Interior,  and  Green  B.  Raum,  Commissioner  of  Pensions,  by 
which  rulings  the  act  of  June  27,  1890,  was  construed.  His  pension  was  reduced  on 
rulings  promulgated  by  Hon.  Hoke  Smith,  Secretary  of  the  Interior,  and  William 
Lochren,  Commissioner  of  Pensions.  Tliere  was  no  evidence  or  suspicion  of  fraud, 
but  he  was  simply  reduced  on  a  ruliug.  I  claim  that  whatever  rulings  may  have 
been  made  by  a  subsequent  Commissioner  of  Pensions  defiuinjc^  the  act  so  far  as  relates 
to  matter  of  ratings  could  not  legally  be  made  retroactive,  but  could  only  apply  to 
cases  adjudicated  after  the  promulgation  of  said  new  ruling.  I  claim  that  whatever 
claims  were  allowed  under  the  former  rulings  oonld  not  legally  be  disturbed,  as  it 
must  be  admitted  that  they  were  legally  granted  under  the  rulings  in  force,  and  in 
the  claim  at  bar  we  believe  the  claim  was  granted  strictly  in  accordance  with  the 
provisions  of  the  act  of  June  27,  1890.  We  therefore  believe  that  the  action  of 
rejection  of  his  claim  for  restoration  was  error  aud  ask  that  said  action  be  reversed 
and  claim  allowed. 

The  general  question  presented  by  the  appeal  is  not  new.  The  right 
of  the  Commissioner  of  Pensions  (subject  to  the  approval  of  the  Secre- 
tary of  the  Interior  and  after  due  notice  to  the  pensioner)  to  reduce  or 
withhold  pension  which  he  may  deem  to  have  been  improperly  allowed 
has  been  repeatedly  aflfirmed  by  this  Department,  by  courts  of  law, 
and  by  acts  of  Congress.  (See  James  Duval,  9  P.  D.,  218;  Joseph  A. 
Dudgeon,  ib.,  413;  Harrison  v.  United  States,  20  C.  Cls.  R.,  122;  Long 
V.  Commissioner  of  Pensions,  Sup.  Ct.  D.  C,  February  28, 1894;  and 
acts  of  June  21, 1879,  and  December  21, 1893.) 

Further  discussion  of  this  point  is  unnecessary.  The  only  question 
to  be  considered  is  whether  the  reduction  in  this  case  was  warranted 
by  the  law  and  the  facts. 
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It  is  not  contended  that  the  pensioner  was  in  1894,  or  is  now,  dis- 
abled for  manual  labor  to  snch  an  extent  as  to  be  nnable  to  earn  any 
part  of  a  support.  He  stated  to  a  board  of  surgeons  who  examined  him 
on  March  14,  1894,  that  he  was  "about  one- third  of  a  man  at  labor.'' 
The  board  reported  that  he  could  not  do  hard  labor  but  could  do  light 
labor.  He  was  48  years  old.  After  careful  consideration  I  am  of  the 
opinion  that  the  reduction  of  the  pension  to  $8  per  mouth  from  June 
4, 1894,  was  proper  and  should  not  be  disturbed.  The  action  of  your 
Bureau  is  therefore  affirmed. 


DEC  LAILfVTIONS— ACT  jrNE  ST,  ISOO-A^rEND^IENTS. 

Simon  P.  Eaves  (deceased). 

1.  In  the  adjudication  of  this  claim  disability  from  insanity  was  not  considered, 

because  not  alleged,  although  .shown  to  have  existed  at  time  of  tiling  declaration 
and  oontinnously  afterwardH.  This  action  was  sustained  by  a  decision  of  Febru- 
ary 5,  1897,  npon  the  ground  that  it  was  in  accordance  with  the  rules  of  practice. 
The  claimant  had  died  before  such  rejection  and  the  rendering  of  said  decisiour 
without  iiling  supplemental  declaration. 

2.  In  the  "  instructions  "  relative  to  declarations  under  said  act,  dated  July  28, 1897  (9' 

P.  D.,  93),  said  rules  of  practice  were  abrogated  and  others  substituted,  which 
permit  the  consideration  of  all  disabilities  proved  to  exist,  whether  aUeged  or 
not,  in  determining  title.  The  former  decision  is  accordingly  overruled,  and  the 
action  of  the  Bureau  is  set  aside  for  the  purpose  of  having  claim  readjudicated 
in  conformity  with  said  "instructions." 

Assistant  Secretary  Webster  Davis   to  the   Commisssoner  of  PensionSj 

April  20j  1899. 

In  the  case  of  Simon  P.  Eaves,  late  of  Company  D,  Thirteenth  Xew 
York  Heavy  Artillery,  for  pension  under  the  act  of  June  27, 1890,  an 
appeal,  in  the  nature  of  a  motion  for  reconsideration  of  a  decision  ren- 
dered February  5, 1897,  has  been  made  by  the  attorney  of  record,  citing 
the  decision  of  December  15, 1897,  in  the  case  of  William  H.  Hughes 
(9  P.  D.,  152),  in  support  of  the  right  to  make  such  motion,  and  setting 
out  all  the  contentions  of  the  original  appeal  as  ground  of  error  in  the 
action  of  the  Bureau  in  rejecting  the  claim.  The  decision  in  the  Hughes 
case  merely  refers  to  the  right  of  a  widow  to  file  an  appeal  in  an  invalid 
claim  which  has  been  rejected  without  limitation  as  to  the  time  of  filing 
it,  and  is  recognized  as  authority  in  the  present  instance. 

The  decision  complained  of,  which  is  hereto  attached,  contains  a 
fall  statement  of  all  the  facts  connected  with  the  filing  of  the  invalid 
claim,  the  allegations  of  disabilities,  the  proof  as  to  the  nature  and 
extent  of  the  same,  the  basis  of  rejection  by  the  Bureau,  and  the  reasons 
for  sustaining  that  action.  It  is  unnecessary  therefore  to  reiterate  these 
facts,  and  reference  need  be  made  only  to  such  salient  features  of  the 
case  as  have  application  to  the  point  now  in  issue,  viz,  the  right  of  the 
widow  in  the  determination  of  the  soldier's  title  under  said  act  of  June 
p.  D. — ^VOL.  10 12 
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27,  1890,  to  have  considered  such  disabilities  as  may  have  been  proved 
to  exist  in  ratable  degree,  bat  which  had  not  been  alleged  by  him. 

It  will  be  understood,  then,  that  the  first  claim  under  said  act  was 
filed  January  14, 1893,  by  the  guardian  or  committee  of  soldier,  who  was 
insane.  In  this  claim  the  insanity  was  not  alleged,  but  other  disabili- 
ties were,  and  only  the  latter  were  considered  in  the  adjudication  of 
the  claim,  which  was  rejected  August  22,  1896,  because  no  ratable  dis- 
ability from  the  causes  alleged  was  shown  to  exist.  This  rejection  was 
more  than  a  year  after  the  soldier's  death,  which  occurred  June  15, 
1895.  Appeal  from  the  rejection  was  made  by  the  widow,  September 
26,  1896,  who  contended  that,  inasmuch  as  the  insanity  of  soldier  was  a 
fact  proven  and  shown  by  medical  examination  during  the  pendency  of 
the  invalid  claim,  it  should  have  been  given  due  consideration  as  a  dis- 
abling clause  under  said  act,  and  a  rating  allowed  on  account  of  it, 
notwithstanding  it  had  not  been  specifically  alleged. 

In  the  decision  of  that  appeal  it  was  pointed  out  that  the  Bureau 
was  derelict  in  not  giving  the  claimant  notice  of  the  necessity  for  alleg- 
ing the  insanity  between  the  time  when  that  disability  was  shown  iu 
the  medical  examination  of  February  19,  1895,  and  tbe  date  of  the  sol- 
dier's death,  so  that  he  might  have  remedied  the  defect  in  his  declara- 
tion, but  it  was  held  farther  that  under  the  rules  of  practice  then 
prevailing — 

Bince  the  filiDg  of  a  Bupplemeutal  declaration  id  a  condition  precedent  to  allowance 
for  a  disability  not  alleged  iu  tirst  declaration,  bat  found  on  medical  examination, 
tbe  failure  to  file  such  supplemental  declaration  is  fatal  to  the  claim. 

Thus  the  action  of  the  Bureau  was  sustained  under  a  rule  of  practice, 
and,  the  soldier  being  dead,  it  was  too  late  for  compliance  with  the 
requirements  of  said  rule. 

But  the  rule  has  been  since  changed  by  my  "instructions,^' dated 
July  28, 1897,  relative  to  declarations  under  said  act  of  June  27, 1890 
(9  P.  D.,  93).  In  these  instructions  it  is  held  generally  that  "a  decla- 
ration in  the  terms  of  the  act  shall  be  sufficient,"  and  the  third  and 
fourth  paragraphs  of  the  same  are  as  follows: 

Should  the  medical  examination  disclose  the  existence  of  any  disease,  wound,  or 
Injury  not  alleged  in  the  original  or  amendatory  application  which  is  a  factor  in  the 
applicant's  inability  to  earn  a  support  by  manual  labor,  the  claimant  shall  be  callinl 
upon  to  state  under  oath  the  time,  place,  and  circumstance  when,  where,  and  under 
which  such  wound  or  injury  was  received  or  disease  contracted  and  whether  it  vras 
in  any  manner  caused  by  vicious  habits. 

Should  the  wound,  injury,  or  disease  not  specified  in  the  original  or  araendat-ory 
declaration,  but  discovered  on  medical  examination,  be  shown  to  have  existed  at  the 
time  when  the  original  declaration  was  filed  and  it  is  found  not  to  be  due  to  virions 
habits,  it  shall  be  taken  into  account,  the  same  as  if  formally  specified  in  the  original 
application  in  estimating  the  degree  of  the  permanent  mental  or  physical  disAbiiity 
to  which  it  contributes. 

It  will  be  seen  from  the  rules  thus  enunciated  that  the  ground  ou 
which  the  former  decision  was  based  and  the  action  of  the  Bureau  was 
sustained  is  no  longer  tenable,  but  the  rule  then  in  force  has  been  abro- 
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gated.  Thus,  there  being  no  longer  a  necessity  for  a  supplemental  dec- 
laration, the  consideration  of  the  case  reverts  to  the  qaestiou  of  its 
merits  under  the  evidence,  and,  inasmuch  as  the  proof  shows  the  exist- 
ence of  the  insanity  for  years  before  the  claim  was  filed  and  continuously 
to  death,  the  only  matter  for  adjudication  is  whether  this  disability, 
with  others  alleged,  constituted  such  a  condition  of  permanent  inca- 
pacity for  earning  a  support  by  manual  labor  as  would  give  title  under 
the  aot.  In  the  former  decision  it  was  intimated  that  such  was  a  fact, 
but  it  is  not  the  intention  now  to  pass  upon  this  point,  as  it  is  not 
strictly  within  the  issue  made  by  the  appeal,  for  although  exceptions 
were  raised  and  the  evidence  as  to  the  merits  was  pointed  out  in  said 
appeal,  yet  the  action  of  the  Bureau  did  not  cover  that  question  so 
as  to  embrace  the  disability  from  insanity  in  accordance  with  the 
"instructions"  before  mentioned. 

It  is  sufficient,  therefore,  to  8tate  that  the  former  decision  is  over- 
ruled, and  to  remand  the  claim  for  readjudication  in  accordance  with 
the  "instructions'^  relative  to  declarations  and  giving  proper  weight 
to  all  disabilities  shown. 


MARRIAGE-IMPEDIMENT. 

Sarah  F.  Sullivan,  now  Morris  (widow). 

The  evidence  shows  the  claimant's  marriage  to  the  soldier  was  invalid,  he  having  at 
that  time  a  former  wife  living  and  undivorced. 

AsHstant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

April  21,  1899. 

This  appellant,  Sarah  L.  Morris,  on  June  22,  1896,  as  Sarah  L.  Sulli- 
van, filed  claims  (No.  636084)  for  pension  under  both  the  Revised  Stat- 
utes and  the  act  of  June  27, 1890,  as  the  widow  of  James  F.  Sullivan, 
who  was  a  member  during  the  war  of  the  rebellion  of  Company  E, 
Sixtieth  Illinois  Infantry,  and  died  May  9, 1896,  being  at  the  time  of 
his  death  a  pensioner  at  $72  per  month. 

Said  claims  were  rejected  in  March,  1899,  on  the  ground  that  the 
claimant  is  not  the  soldier's  legal  widow,  he  having  at  the  time  of  his 
marriage  to  her  a  prior  wife  living  from  whom  he  was  not  divorced. 

It  is  contended  in  this  appeal,  filed  March  31, 1899,  that  the  malice 
and  prejudice  of  the  soldier's  mother  and  of  some  of  his  sisters  should 
be  considered  in  reviewing  the  evidence,  and  appellant  be  given  the 
benefit  of  any  doubts  in  the  case,  in  order  to  sustain  her  marriage 
to  him.. 

In  view  of  the  evidence  filed  with  the  appeal  that  appellant  is  in 
very  necessitous  circumstances  the  appeal  is  given  immediate  con- 
sideration. 

Appellant  was  married  to  the  soldier  in  December,  1874,  and  lived 
with  him  as  his  wife  thereafter  until  his  death,  except  that  there  may 
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bave  been  one  or  more  separations,  due,  it  is  stated,  to  ber  loose  morals, 
but  he  was,  it  appears,  very  much  attached  to  her,  and  each  time 
resumed  their  matrimonial  relations. 

It  appears  also  to  be  established  that  the  soldier  was  married  in 
March,  1871,  to  Caroline  Perkins,  a  young  school  "chum"  of  his  sister 
Theresa,  who  says,  however,  that  Caroline  was  then  under  12  years  of 
age,  and  that,  for  this  reason,  her  father  came  and  took  her  away  from 
the  soldier,  who  was  threatened  with  the  penitentiary  for  marrying  one 
under  age.  This  sister  testifies  that  the  soldier  himself  told  her  his 
marriage  to  Caroline  was  not  valid,  as  she  was  under  age,  and  that  he 
did  not  blame  her  father  for  taking  her  away.  A  brother  of  the  soldier 
testifies,  however,  that  Caroline  was  14  or  15  years  of  age  when  she 
was  married  to  the  soldier. 

He  had  one  child  by  Caroline;  and  others  of  the  soldier's  family  tes- 
tify he  lived  with  her  for  two  or  three  years,  when  she  left  him  and 
went  with  her  folks  to  Hartsville,  Mo.,  or  to  some  place  in  Arkansas, 
where  she  was  married,  after  she  became  of  age,  to  a  man  by  the  name 
of  Henson,  without  having  obtained  any  divorce  from  the  soldier. 

After  the  soldiers  marriage  to  this  claimant  Caroline  had  him 
arrested  in  Steel ville.  Mo.,  on  a  charge  of  bigamy;  but  the  prosecution 
was  dropped,  some  say,  because  the  prosecutrix  was  threatened  with  a 
similar  charge  on  account  of  her  marriage  to  Henson,  while  the  sol- 
dier's attorney  at  the  time,  a  cousin,  testifies  at  first  it  was  because  of 
a  divorce  from  Caroline,  but  on  reflection  that  he  is  satisfied  it  was 
because  it  was  shown  to  the  satisfaction  of  the  prosecuting  attorney 
and  the  court  that  the  marriage  to  Caroline  was  not  legal. 

The  soldier's  sister  Theresa,  however,  says  she  never  heard  of  any 
prosecution  for  bigamy.  Claimant,  too,  says  she  never  heard  of  any 
such  prosecution,  although  there  was  a  warrant  out  for  him  about  1879 
or  1880  at  Steelville  for  impersonating  an  officer,  to  avoid  which  he  ran 
away  for  a  while,  and  his  cousin,  the  attorney  above  mentioned,  got  him 
out  of  the  scrape.  In  a  later  testimony  she  stated  the  only  time  she 
ever  knew  the  soldier  to  have  been  arrested  was  at  Steelville  for  pushing 
a  woman  in  the  fire. 

It  is  stated  that  the  court-house  at  Steelville  has  since  been  burned, 
so  that  record  evidence  of  this  is  not  procurable. 

Claimant  testifies  further  that  she  never  knew  the  soldier  had  been 
married  before  he  married  her;  that  he  never  mentioned  such  a  mar- 
riage, and  never  intimated  that  their  own  marriage  was  not  valid;  that 
she  heard  hi«  folks,  however,  say  before  his  death  that  he  had  been 
previously  married,  but  she  did  not  believe  it  and  paid  no  attention  to 
the  matter,  and  that  she  never  knew  anything  about  Caroline  Perkins. 

Two  other  sisters  of  the  soldier,  however,  testify  that  they  often  dis- 
cussed, in  claimant's  presence  and  with  her,  his  former  marriage  and 
its  validity;  and  two  witnesses  who  are  unrelated  corroborate  these. 
One  of  these  says  the  first  person  she  heard  say  claimant's  marriage 
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was  not  legal  was  claimant's  second  daughter,  and  she  is  certain  claim- 
ant knew  of  his  former  marriage.  The  other  unrelated  witness  says  he 
heard  the  soldier  say  many  times,  and  in  claimant's  presence,  that  she 
was  not  his  legal  wife. 

There  can  not  be  much  doubt  that  claimant  was  aware  of  the  soldier's 
former  marriage,  and  that  it  was,  or  was  supposed  to  be,  a  bar  to  her 
own  marriage  to  him. 

It  is  true  that  most  of  the  soldier's  family — all,  it  appears,  except 
probably  Theresa — are  much  prejudiced  against  claimant.  Their  preju- 
dice, however,  is  not  unfounded,  as  it  appears  from  her  own  testimony 
that  she  and  her  three  daughters  are  of  very  low  character. 

She  admits  that  in  August,  1897,  she  took  to  board  the  man  Morris, 
whom  she  has  since  married;  that  he  and  she  slept  in  the  same  room 
of  her  house — a  mere  shanty  of  two  rooms — although  in  different  beds, 
sliesays;  and  such  living  together  she  considers  entirely  proper  "so 
long  as  each  attends  to  their  own  business."  Her  three  daughters,  the 
youngest  but  14  years  of  age,  are  common  prostitutes. 

Claimant,  upon  such  admissions  by  herself  and  the  testimony  of 
others  corroborative  thereof,  can  not  in  good  conscience  expect  much 
sympathetic  consideration,  or  well  complain  of  people's  prejudice 
against  her. 

This  well-founded  prejudice  of  some  of  the  soldier's  family,  however, 
is  not  shown  to  have  so  influenced  any  of  them  that  they  have  testified 
falsely  in  any  material  particular.  And  the  fact  of  her  and  her  daugh- 
ters' bad  characters  for  chastity  can  not  aifect  the  question  of  her  legal 
widowhood,  which  must  be  determined  upon  the  facts  in  evidence  fis  to 
the  soldier's  above-mentioned  two  marriages. 

The  proof  is  resolved  into  these:  (1)  That  soldier  and  claimant  were 
ceremonially  married  in  December,  1874,  and  lived  together  thereafter 
as  hasband  and  wife,  raising  a  large  family  of  children,  until  his  death, 
one  child  being  born  a  month  after  his  death;  (2)  that  he  was  cere- 
monially married  in  March,  1871,  to  Oaroline  Perkins,  who  was  yet 
living  and  was  undivorced  at  the  time  of  his  marriage  to  claimant. 

Upon  these  two  findings,  which  are  clearly  established  facts,  it  must 
be  held  that  claimant's  marriage  to  the  soldier  was  void,  and  that  she 
is  not,  therefore,  his  widow. 

What  effect  the  age  of  Caroline  at  the  time  of  her  marriage  to  the 
soldier  might  have  upon  the  validity  of  such  marriage  need  not  be 
considered  herein,  as  the  evidence  fails  to  establish  that  she  was  then 
under  age;  or,  if  it  be  held  to  be  suflBcient  to  establish  that  as  a  fact,  it 
is  not  shown,  further,  whether  she,  when  she  became  of  age,  ratified 
such  marriage.  The  evidence  upon  these  points  is  meager,  conflict- 
ing, and  wholly  insufficient  to  establish  the  invalidity  of  the  marriage 
to  Caroline,  which  must  be  presumed  to  have  been  valid. 

If  th6  celebration  of  a  marriage  is  proved,  the  validity  of  the  marriage;  the  con- 
tract, and  capacity  of  parties  is  presumed.  (Stewart  on  Marriage  and  Divorce,  sees. 
125,  129.) 
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And  the  burden  of  proof  is  upon  him  who  claims  a  marriage  to  have 
been  invalid  to  show  the  invalidity.  (Erwin  v.  English,  61  Conn.,  502; 
Bouldeu  r.  Mclutyre,  110  Ind.,  574;  Stymest  r.  Stymest,  4  Dist.  Rep. 
Pa.,  305;  Wilkie  r.  Collins,  48  Miss.,  496;  2  Am.  and  Eng.  Enc.  of 
Law,  G54.) 

In  this  case  the  presumption  of  the  validity  of  claimant's  marriage 
is  overcome  by  the  proof  of  the  prior  marriage  as  yet  subsisting  at  the 
time  of  remarriage;  and  the  original  and  primary  burden  of  proof 
under  claim  being  upon  the  claimant,  it  is  incumbent  upon  her,  upon 
such  presumption  being  thus  overcome  and  the  counter  adverse  pre- 
sumption in  favor  of  the  first  marriage  established,  to  prove  that  such 
first  marriage  was  invalid  at  inception  or  no  longer  subsisting  at  the 
time  of  her  marriage. 

In  the  case  of  Cole  v.  Cole  (153  111.,  585),  it  was  held  that  the  burden 
of  proof  in  establishing  the  validity  of  a  second  marriage,  shown  to 
have  been  celebrated  while  a  former  husband  or  wife  was  living  and 
undivorced,  is  upon  the  party  alleging  the  validity  of  such  second 
marriage. 

As  already  stated,  the  evidence  herein  fails  to  establish  the  invalidity 
of  the  soldier's  marriage  to  Caroline  Perkins,  or  that  it  was  dissolved 
at  the  time  of  his  marriage  to  claimant;  and  the  latter  marriage  must, 
therefore,  be  held  to  have  been  void. 

Eejection  of  claims  is  afiirmed  accordingly. 


SERVICE-CIVILIAN  EMPLOYEE-PILOT. 

John  H.  Meeker. 

1.  Service  as  pilot  does  not  bring  a  claimant  within  the  class  of  persona  entitled  to 

pension  nnder  the  provisions  of  section  2  of  the  act  of  Jnne  27,  1890. 

2.  The  words  ''all  persons"  in  said  section  are  limited  by  the  context  to  those  per- 

sons ''who  served  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States  during  the  late  war  of  the  rebellion  and  who  have  been  honora- 
bly discharged  therefrom/'  and  do  not  inclnde  a  person  who  served  in  the 
ca)i)acity  of  a  civilian  employee  or  nonenlisted  person. 
See  cases  of  Angelina  Coney  (7  P.  D.,  390);  Anna  M.  Whalan  (9  P.  D.,  346);  John 
Laughlin  (ibid.,  466);  Henry  N.  Haynie  (ibid.,  304). 

Assistant  Secretary  Webster   Davis  to  the  Commissioner  of  Pensions^ 

April  S5y  1899. 

John  H.  Meeker,  late  first-class  pilot,  U.  S.  S.  Clara  DoUenj  Great 
Western^  Oriole^  Argosy^  and  Tempest^  by  bis  attorney,  on  September 
24,  1898,  filed  a  motion  for  reconsideration  of  departmental  decision  of 
May  7, 1898,  affirming  the  Bureau  action  of  October  2,  1895,  dropping 
his  name  from  the  rolls  on  the  ground  that  he  was  a  civilian  employee 
of  the  Navy  Department,  not  enlisted  or  mustered  into  the  United 
States  military  or  naval  service,  and  holding  that  his  pension  was 
erroneously  allowed. 
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It  is  contended,  in  brief,  that  this  case  should  be  admitted  under 
the  decision  in  the  case  of  Elizabeth,  widow  of  Samuel  S.  Brooks,  sec- 
ond assistant  engineer  U.  S.  S.  Garonde^  f,  Western  Flotilla,  XJ.  S.  N. 
(Pocket  JiTo.  35177),  decided  January  15,  1898  (265  L.  B.,244);  that 
under  said  decision  and  the  equities  in  this  case  claimant  should  be 
held  entitled  to  pension  under  section  2  of  the  act  of  June  27,  1890. 

A  reference  to  that  case  shows  tljat  the  decision  was  based  upon  the 
fact  that  the  evidence  fairly  established  that  Brooks  was  an  enlisted 
man,  and  not  upon  the  ground  that  he  was  a  civilian  employee. 

As  was  said  in  that  decision,  after  stating  the  services  performed  by 
Brooks  as  second  assistant  engineer — 

It  is  hardly  reasonable  to  believe  that  the  important  office  of  second  assistant 
engineer  on  the  Carondelet  from  the  battle  of  Fort  Henry  to  the  naval  battle  near 
Memphis  would  have  been  intrusted  to  a  civilian  or  mere  Government  employee,  and 
the  mere  fact  that  the  officers  and  men  of  these  gunboats  were  paid  by  the  Quarter- 
master's Department  of  the  Army,  instead  of  the  Navy,  should  not  outweigh  the 
testimony  of  his  two  brother  officers,  who  testify  to  his  enlistment  in  the  service 
and  his  honorable  discharge  therefrom.  This  is  not  a  case  of  adverse  record,  but 
rather  a  case  of  lost  or  defective  record.  There  can  be  but  little  doubt  that  claim- 
ant's husband  served,  as  alleged,  from  date  of  enlistment  to  date  of  discharge  on 
board  the  Carondelet,  as  alleged. 

See  pages  256  and  257  of  said  decision  (L.  B.,  No.  265). 

In  tlie  case  under  consideration  claimant  does  not  contend  that  he 
ever  enlisted,  but  contends  that  he  was  under  strict  naval  orders,  was 
uniformed  and  drew  his  pay  as  a  naval  officer. 

As  stated  in  the  former  departmental  decision  in  this  case — 

The  Navy  Department  has  no  record  of  the  enlistment  or  serv'ice  of  this  appellant 
during  the  war  of  the  rebellion.  The  Fourth  Auditor  of  the  Treasury  Department 
reports  that  the  records  of  his  office  show  that  the  appellant  was  employed  as  a  first- 
class  pilot  and  served  as  such  on  board  the  gunboats  Oriole  and  Tempest  from  March  1, 
1865,  to  October  29, 1865.  There  appears  to  be  no  controversy  in  this  case  relative  to 
the  nature  and  character  of  the  appellant's  service  during  the  war  of  the  rebellion. 
He  states,  himself,  that  he  was  employed  as  a  pilot  by  the  officer  in  command  of  the- 
gunboat  and  naval  flotilla  on  the  Mississippi  River  and  its  branches,  and  served  as 
such  on  the  vessels  named  in  the  record  and  others  connected  with  said  flotilla.  He> 
does  not  contend  that  he  ever  enlisted  or  was  mustered  in  the  naval  service  of  the 
Tiiited  States,  but  it  is  contended  in  this  appeal  that,  inasmuch  as  he  was  paid  as  a 
naval  officer,  was  under  the  orders  of  naval  officers,  and  required  to  obey  and  con- 
form to  the  naval  regulations,  wore  a  uniform,  and  served  on  war  vessels  while 
actively  engaged  in  warlike  naval  operations,  he  was  in  the  naval  service,  and  as 
snch  was  entitled  to  pension  under  the  provisions  of  section  2,  act  of  June  27, 1890, 

The  pensionable  status,  under  the  provisions  of  said  section,  of  persons  who  ren- 
dered during  the  war  of  the  rebellion  service  identical  with  or  similar  to  that  of  the 
appellant,  has  frequently  been  considered  and  passed  upon  by  this  Department. 
Express  provision  is  made  by  the  second  subdivision  of  section  4693,  Revised  Stat- 
utes, "for  pensioning  any  master  serving  on  a  gunboat,  or  any  pilot,  engineer,  sailor, 
or  other  person  not  regularly  mustered,  serving  upon  any  gunboat  or  war  vessel  of 
the  United  States,  disabled  by  any  wound  or  injury  received,  or  otherwise  incapaci- 
tated, while  in  the  line  of  duty,  for  procuring  his  subsistence  by  manual  labor,"  but 
the  very  fact  that  this  separate  and  special  provision  was  made  for  snch  persons  is 
conclasive  that  otherwise  they  would  not  be  pensionable,  even  for  disability  incurred 
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in  service  and  line  of  daty,  under  the  general  provisions  for  enlisted  men  contained 
in  the  first  subdivision  of  said  section.  The  provisions  of  section  2,  act  of  June  27, 
1890,  apply  only  to  persons  who  were  regularly  and  legally  enlisted  and  mustered 
into  the  military  and  naval  service  of  the  United  States,  and  who  served  therein  for 
ninety  days  or  more  during  the  war  of  the  rebellion,  and  the  dinability  which  is 
pensionable  thereunder  need  not  be  of  service  origin.  In  this  case  it  is  not  claimed 
by  the  appellant  that  his  incapacity  to  perform  manual  labor,  for  which  he  was 
formerly  erroneously  pensioned,  was  due  to  his  service  as  a  pilot  in  the  Navy. 

In  the  case  of  Andrew  J.  Shannon  (7  P.  D.,  64)  it  was  held  by  this  Department : 

"That  none  of  the  clasnes  of  persons  for  whom  special  provision  is  made  by  the 
second,  third,  fourth,  and  fifth  subdivisions  of  section  4693,  Revised  Statutes,  can 
be  considered  as  having  been  regularly  or  legally  in  the  military  or  naval  service  of 
the  United  States,  or  included  within  the  terms  of  the  second  section  of  the  act  of 
June  27,  1890,  or  pensionable  thereunder.'' 

In  the  case  of  .Susannah,  widow  of  Francis  Mackey  (8  P.  D.,  535),  it  was  also 
expressly  held  that  *^a  pilot  serving  on  a  vessel  of  the  Navy  is  not  an  oflicer  or 
enlisted  man,  but  merely  an  employee  for  the  time  being.  He  is  not  entitled  to  jien- 
sion  under  the  second  section  of  the  act  of  June  27,  1890." 

In  numerous  other  decisions  the  ruling  has  been  announced  that  only  officers  and 
enlisted  men  in  the  military  or  naval  service  were  included  within  the  provisions 
and  entitled  to  the  benefits  of  section  2,  act  of  June  27,  1890. 

This  motion  was  considered  in  part,  January  2G,  1899,  when  the  papers 
were  returned  for  a  farther  report  of  the  Navy  Department.  Under  date 
of  February  18,  1899,  the  Auditor  for  the  Navy  Department  reported 
as  follows : 

John  Meeker  was  appointed  February  2,  1864,  and  served  as  first-class  pilot  on  the 
Clara  Dohen  to  May  31,  1864;  on  the  Great  IVesiern  to  February  28,  1865;  on  the 
Oriole  to  July  31,  1865;  on  the  Argosy  to  August  11,  1865;  and  on  the  Tempest  to 
October  29,  1865,  when  he  was  discharged.  There  are  no  rolls  of  the  Volunteer  or 
the  Fairy  on  file  in  this  office  covering  the  dates  specified  by  claimant.  The  accounts 
of  those  who  served  on  these  small  vessels  or  tugs  from  January,  1864,  to  March, 
1865,  appear  to  have  been  kept  on  the  Clara  Dolsen  and  Great  We$tern,  the  ix»ceivii)g 
ships  at  Cairo,  111. 

I  am  of  the  opinion  that  the  service  of  claimant  was  simply  that  of 
a  pilot  as  a  civilian  employee,  and  that  he  was  never  enlisted,  mustered 
in,  or  commissioned  in  the  naval  or  military  service. 

Service  as  pilot  does  not  bring  a  claimant  within  the  class  of  persons 
entitled  to  pension  under  the  provisions  of  section  2  of  the  act  of  June 
27, 1890. 

The  words  "all  persons"  in  said  section  are  limited  by  the  context 
to  those  persons — 

who  served  ninety  days  or  more  in  the  military  or  naval  service  of  the  United  St-ates 
dnring  the  late  war  of  the  rebellion  and  who  have  been  honorably  discharged  there- 
from— 

and  do  not  include  a  person  who  served  in  the  capacity  of  a  civilian 
employee  or  nouenlisted  person. 

See  cases  of  Angelina  Coney  (7  P.D.,390);  Anna  M.  Whalan  (9  P. 
D.,346);  John  Laughlin  (ibid.,  466),  and  Henry  N.  Haynie  (ibid.,  304). 

The  motion  for  reconsideration  is  accordingly  overruled,  and  the 
papers  in  the  case  are  herewith  returned. 
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RATING— PRACTICE— COMBINING    RATINGS. 

Mark  Davis. 

Pensioner  was  receiving  a  rating  of  seventeen-eightcentlis  for  neuralgia  and  slight 
deafness  of  both  ears,  result  of  catarrh,  said  rating  being  made  up  of  two-eigh- 
teenths for  the  first-named  disability  and  fifteen-thirtieths  (the  schedule  rate  at 
time  of  allowance)  for  the  deafness  in  that  degree.  Afterwards,  when  rating  of 
four-eighteenths  was  allowed  for  additional  disability  from  chronic  diarrhea 
and  piles,  the  total  rating  was  continued  at  seveutocu-eighteenths,  because  the 
ratings  could  not  be  combined  to  make  twenty-one-eighteenths,  a  rate  unknown 
to  the  law.  Then  again,  the  schedule  rate  for  slight  deafness  of  both  ears  has 
been  reduced  to  six-thirtieths.  This  was  recommended  in  the  last  certificate  of 
examination,  together  with  six-eighteenths  for  piles  and  disease  of  rectum, 
result  of  diarrhea,  and  six-eighteenths  for  pains  in  stomach,  chest,  and  head, 
result  of  neuralgia.  Thus,  the  combined  rates  making  eighteeu-eighteenths, 
kept  the  total  pension  at  the  former  rate  of  seventeen-eighteenths  per  month. 

The  ratings  named  could  not  be  combined  to  make  the  third-grade  rate,  or  $24  ]>er 
month,  even  if  they  would  amount  to  so  much,  and  as  they  do  not  altogether, 
and  considered  as  a  whole,  produce  a  degree  of  incapacity  to  perform  manual 
labor  equivalent  to  the  loss  of  a  hand  or  foot,  pensioner  is  not  entitled  to  said 
third-grade  rate. 

Assistant   Secretary  Webster  Davis  to   the  Commissioner  of  Pensions, 

April  26,  1899. 

The  appeal  of  Mark  Davis,  late  of  Company  D,  Forty-seventh  Indi- 
ana Infantry,  entered  May  20, 1898,  is  from  the  action  of  the  Bureau 
of  April  21,  1898,  refusing  to  increase  the  amount  of  his  pension, 
although  admitting  the  existence  of  additional  disabilities.  The  history 
of  the  case  and  the  material  facts  touching  the  issue  made  by  the 
api>eal  are  correctly  stated  in  the  following  report  of  the  medical 
referee: 

Pension  was  originally  granted  this  appellant  at  two-eighteenths,  commencing 
March  29, 1884,  date  of  filing,  on  account  of  disability  resulting  from  neuralgia.  On 
September  21,  1891,  he  was  allowed  additional  pension,  beginning  same  date,  for 
catarrh  and  resulting  slight  deafness  of  both  ears,  seventeen- thirtieths  being  the 
rate  fixed,  $2  for  the  catarrh  and  $15  for  the  deafness,  combined  rnte  not  to  exceed 
seventeen-eighteenths.  On  April  14,  1897,  he  filed  a  claim  for  increase  and  on 
account  of  additional  or  new  disabilities,  chronic  diarrhea  and  resulting  piles. 

On  April  21, 1898,  the  claim  for  increase  was  rejected  and  a  rate  of  four-eighteenths 
allowed  for  the  new  disabilities,  combined  rate  not  to  exceed  seventeen-eighteenths. 

The  pensioner,  through  his  attorney,  has  appealed  from  this  last  action,  contend- 
ing, in  cfl'ect,  that  inasmuch  as  he  was  already  receiving  $17  per  month  on  account 
of  neuralgia,  catarrh,  and  slight  deafness  of  both  ears,  the  admission  of  the  new 
cause  of  disability  should  operate  to  iucrease  the  rate. 

Certiiicate  of  medical  examinatiou  made  July  28, 1897,  on  which  the  rate  was  fixed 
shows  the  following  conditions  in  reference  to  the  causes  for  which  pension  was 
granted:  *****  height,  5  feet  9  inches;  weight,  140  poiinds;  age,  52  years. 
Nutrition  poor;  tongue  flabby,  brown-coated.  Throat  congested  and  coated  with 
catarrhal  mucus.  »  *  "»  Xhe  posterior  nares  highly  inflamed  and  mucous  mem- 
branes thickened.  External  meati  inflamed.  Tympanum  right  ear  light  gray,  left 
ear  dark  with  inflamed  edges  of  both  tympani.  He  does  (not)  hear  ordinary  conver- 
sation at  6  feet ;  more  severe  in  T\)ihX  than  in  left;  cause,  catarrh.     Rate  on  slight 
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deafness  of  both  ears,  six-thirtieths.  Stomach,  liver,  and  spleen  tender  on  pressure. 
Liver  extends  1  inch  below  ribs.  The  bowels  are  tender  also  on  pressure.  Claimant 
says  diarrhea  comes  on  about  twice  a  mouth  followed  by  constipation.  Sometimes 
it  comes  once  a  week.  There  are  four  external  pile  tumors,  one- fourth  inch  in 
diameter,  three  of  them  inflamed,  and  two  internal  tumors  inflamed.  A]ho  anterior 
and  posterior  walls  very  much  inflamed;  cause,  chronic  diarrhea.  Rate,  piles  and 
disease  of  rectum,  six-eighteentlis. 

*' Claimant  ccmplains  of  very  severe  x>ains  in  the  stomach,  chest,  and  head  a  great 
deal  of  the  time  and  sometimes  in  the  limbs.  We  attribute  the  cause  of  neuralgia 
to  disease  of  stomach,  and  perhaps  rheumatism  also.     *     *     ^'* 

At  the  date  of  admission  of  catarrh  and  resulting  deafness  the  schedule  rate 
for  said  degree  of  deafness  was  fifteen-thirtieths.  It  is  now  six-thirtieths.  The 
rate  of  seven teen-eipjh teen ths  was  made  almost  wholly  by  the  schednle  rate  for  the 
degree  of  deafness  shown.  Deafness  can  not  be  considered  a  factor  in  making  a 
gr.idc  rate,  and  as  the  degree  of  disability  resulting  from  neuralgia,  catarrh,  chronic 
diarrhea,  and  ]>iles  is  not  shown  to  be  equivalent  to  the  loss  of  a  hand  or  a  foot  for 
the  purposes  of  manual  labor,  the  next  higher  rate  of  third  grade  was  not  warranted. 
Action  is  adhered  to. 

It  will  be  observed  that  tlie  certificate  of  examination  quoted  in  the 
foregoing  report  describes  only  slight  deafness  of  both  ears  as  a  result 
of  catarrh,  and  recommends  a  rating  of  six-thirtieths,  or  $G  per  month, 
which  is  the  schedule  rate  for  that  disability.  Said  certificate  also 
recommends  a  rating  of  six-eighteenths,  or  $6  per  month,  for  piles  and 
disease  of  rectum,  results  of  chronic  diarrhea,  which  appears  to  cover 
the  amount  of  disability  described.  And  for  the  pain  in  the  stomach, 
chest,  and  head,  caused  by  neuralgia,  the  certificate  also  recommends 
a  rating  of  six-eighteenths,  or  8G  per  month  (omitted  in  the  report). 
Now,  if  all  these  ratings  were  added  they  would  make  only  eighteen- 
eighteenths,  or  818  per  mouth,  but  as  the  law — act  of  March  3, 1883 — 
abolished  the  rate  of  $18  per  month  except  for  purposes  of  division  or 
for  compounding  separate  disabilities,  so  as  to  allow  the  full  amount 
which  they,  separately  considered,  would  aggregate,  it  is  plain  that 
the  combined  disabilities  herein  mentioned  could  only  be  rated  at  a 
fraction  of  $18  per  month.  This  has  been  done  and  the  highest  frac- 
tion, seventeen-eighteenths,  has  been  allowed. 

The  medical  referee  states  that  "deafness  can  not  be  considered  as  a 
factor  in  making  a  grade  rate."  This  refers  to  the  fact  that  a  specific 
rating  of  $30,  total,  or  fractions  thereof  for  degrees  less  than  total,  has 
been  provided  for  deafness.  So  when  any  degree  of  deafness  has  been 
rated  under  this  schedule,  and  at  a  fraction  of  the  total  rate  of  $30  per 
month,  such  rating  would  not  be  added  to  other  rates  for  other  disa- 
bilities to  make  a  grade  rate.  This  may  be  illustrated  thus :  The  sched- 
ule rate  for  total  deafness  of  one  ear  and  slight  of  the  other  is  $20  per 
month.  Should  this  rating  be  allowed  in  nny  case,  and  the  claimant 
was  shown  to  be  also  entitled  to  a  rating  of  $4  i^er  month  for  chronic 
diarrhea  and  piles  (as  in  the  present  «ase),  the  two  rat€S  of  $20  and  $4 
per  month  could  not  be  added  to  make  a  rating  of  $24  a  month.  This 
last  sum  is  the  amount  of  the  third-grade  rate,  which  can  be  given  only 
when  it  is  shown  that  a  claimant  has  been  so  disabled  (by  any  or  all 
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disabilities  combined)  as  to  reader  liis  ineapacity  to  perforin  manual 
labor  equivalent  to  the  loss  of  a  hand  or  foot. 

In  the  case  stated  the  rating  for  the  degree  of  deafness  would  be 
allowed,  and  the  disability  from  diarrhea  and  piles  would  be  ignored, 
unless  the  disabilities,  taken  altogether,  without  reference  to  the  spe- 
cific schedule  rate  for  the  deafness  and  without  combining  the  rates, 
should  be  considered  equivalent  to  the  loss  of  a  hand  or  foot.  Then 
the  third-grade  rating,  or  $24  per  month,  would  be  allowed.  Thus  it 
will  be  understoo<l  that  while  the  separate  rating  for  deafness  and  for 
each  other  disability  may  be  combined  to  make  a  total  rate  up  to  sev- 
enteen-eighteenths,  they  may  not  be  combined  to  make  any  higher 
rating.  So  it  was  in  this  case;  the  rating  of  two  eighteenths  for  neu- 
ralgia was  added  to  the  rating  of  fifteen-thirtieths  (then  the  schedule 
rate)  for  slight  deafness  of  both  ears,  which  made  the  seventeen- 
eighteenths  first  allowed.  Afterwards  a  rating  of  four-eighteenths  was 
allowed  for  diarrhea  and  piles.  This  could  not  be  added  to  the  other 
rate  to  make  twenty-one-eighteenths,  as  no  such  rate  is  known  to  the 
law.  As  stated  in  the  medical  report,  the  schedule  rate  for  slight  deaf- 
ness of  both  ears  is  now  six-thirtieths,  instead  of  fifteen-thirtieths.  If 
when  the  four-eighteenths  for  diarrhea  and  piles  were  added  the  rates 
had  been  combined  on  the  basis  of  two  eighteenths  for  neuralgia,  six- 
thirtieths  for  deafness,  and  four  eighteenths  for  diarrhea  and  piles,  the 
total  pension  would  have  been  reduced  to  twelve-eighteenths.  But,  as 
seen,  the  certificate  of  examination  recommended  a  rating  of  $6  per 
month  for  each,  thus  keeping  the  total  pension  up  to  seventeen- 
eighteenths,  as  before. 

In  farther  explanation  of  this  matter  it  may  be  remarked  that  the 
law  provides  but  three  rates  which  are  divisible.  The  rates  provided 
for  total  disability  in  section  4G95,  Revised  Statutes,  may  be  divided 
into  halves  or  quarters  of  the  full  amount  named,  as  where  a  private 
is  allowed  $8  per  month  for  total  disability  a  less  degree  may  be  rated 
at  one-fourth,  $2;  one-half,  $4,  or  three-fourths,  $6,  per  month.  Then 
the  $18  per  month  rate  may  be  divided  as  before  pointed  out,  and  the 
830  per  month  provided  for  total  deafness  may  be  divided  for  lesser 
degrees  of  the  same.  Grade  rates,  as  $24  per  month,  third  grade;  $30 
per  month,  second  grade;  $50  per  month,  intermediate  grade,  and  $72 
per  month,  first  grade;  and  specific  rates  for  fixed  and  permanent  dis- 
abilities, as  the  loss  of  a  hand  or  a  foot,  $30  per  month;  the  loss  of  a 
band  and  a  foot,  $36  per  month;  the  loss  of  both  feet,  $72  per  month; 
the  loss  of  both  hands,  $100  per  month,  are  not  divisible. 

Bat  if  the  effect  of  appellant's  disabilities  for  which  he  is  admitted 
to  be  entitled  to  pension  were  such  that  his  incapacity  to  perform 
manaal  labor  was  equivalent  to  the  loss  of  a  hand  or  a  foot,  he  would 
be  entitled  to  $24  per  month,  or  the  third-grade  rate.  This  does  not 
appear  to  be  the  case  from  the  description  given  in  the  certificate 
quoted.    There  are  some  general  stiitements  of  witnesses  indicating 


188  DECISIONS   RELATING   TO    PENSIONS. 

that  be  is  in  a  very  bad  condition,  especially  from  neuralgia  and  diar- 
rhea; but  there  is  no  detailed  description  of  the  symptoms  and  extent 
of  these,  and  such  statements  are  not  borne  out  by  the  certificate 
referred  to.  So  that  there  is  no  substantial  basis  upon  which  to  allow 
the  said  rating;  of  $24  per  month,  and  the  rating  of  tl7  per  month 
appears  to  have  been  correctly  allowed.  That  action  is  accordingly 
afQrmed. 


SERVICE— MUSTER  OUT  TO  ACCEPT  XEAV  COMMISSION. 

Helen  A.  M.  Taylor  (widow). 

The  claiuiant's  husband  having  been  discharged  from  the  service  as  sargeou  of  the 
Second  Ohio  Cavalry,  for  the  purpose  of  enabling  him  to  accept  au  appointment 
from  the  governor  of  Ohio  as  surgeon  of  the  Eighty-ninth  Ohio  Infantry,  and 
having  been  drownt  d  while  on  his  way  to  join  the  latter  regiment  and  before 
.  being  mustered  in,  it  is  held  that  he  was  not  in  the  military  service  of  the  United 
States  at  tlie  time  of  his  death  nnd  that  his  widow  is  not  entitled  to  pension 
under  existing  laws. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  May 

8.  1S99. 

The  rejection  of  this  claim  was,  on  appeal,  affirmed  by  the  Depart- 
ment on  Jnly  28,  1897.  A  motion  for  reconsideration  was  filed  Novem- 
ber 10,  1898.  The  facts  in  the  case  were  stated  in  the  former  decision, 
as  follows : 

The  official  military  record  in  the  War  Department  of  the  deceased  officer's  army 
service  shows  that  he  was  enrolled  and  mustered  in  as  surgeon  of  the  Second  Kegi- 
meut  Ohio  Volunteer  Cavalry  on  August  27,  1861,  and  served  in  that  capacity  until 
May  7,  1863,  when  he  was  mustered  out  of  the  service  *'to  enable  him  to  accept 
appointment  as  surgeon  in  the  Eighty-ninth  Ohio  Volunteer  Infantry,  and  to  enable 
him  to  be  mustered  in  as  such  by  the  A.  C.  M.  to  whom  said  regiment  is  assigned.** 

Said  muster  out  of  service  as  surgeon  of  Second  Ohio  Volunteer  Cavalry  was  made 
pursuant  to  the  following  communication  from  the  War  Department: 

War  Department,  Adjutant-General's  Offick, 

Washington f  D.  C,  April  JS,  1S6S. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  4th  instant 
asking  that  Surg.  Alfred  Taylor,  Second  Ohio  Cavalry,  may  be  transferred  to  the 
Eighty-ninth  Regiment  Volunteer  Infantry.  In  reply  I  am  directed  to  inform  yon 
that  under  the  rules  of  the  Department  the  transfer  can  not  be  allowed.  No  objec- 
tion, however,  will  be  made  to  this  officer  being  appointed  as  surgeon  of  the  Eighty- 
ninth  Volunteer  Infantry.  He  can  then  be  nmstered  into  tlie  new  position. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

Thomas  M.  Vincent, 

Assistant  Adjutant^Generai, 
His  Excellency  the  Governor  of  Ohio, 

Columbus,  Ohio. 
A  true  copy  of  the  original  on  tile  in  adjutant-generars  office,  Columbus,  Ohio. 

Robert  Hume, 
Adjutant-General,  Ohio. 
A  true  copy : 
R.  B.  Hull, 

Captain,  Eiiihieenih  Jn/anirjf,  Assistant  VommisHary  uf  Musters. 
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It  ia  shown  by  the  evidence  in  this  case  that  after  the  officer  was  mustered  out  as 
aforesaid,  and  while  he  was  on  his  way  to  be  mustered  in  as  surgeon  of  the  Eighty- 
ninth  Ohio  Volunteer  Infantry,  he  fell  from  a  steamboat  in  the  Ohio  River  and  was 
drowned  on  May  23,  1863. 

The  War  Department  held,  on  December  8,  1866,  in  response  to  an  inquiry  from 
your  Bureau,  as  follows : 

"The  late  Alfred  Taylor  can  not  be  recognized  ns  in  the  service  as  surgeon,  Eighty- 
ninth  Ohio  Volunteers,  at  the  date  (May  23, 1863)  of  his  alleged  accidental  death, 
while  on  his  way  to  join  that  regiment  under  a  commission  issued  to  him  as  surgeon 
of  tbe  same. 

**  Thomas  M.  Vincent, 

^*  Aesistant  Adjutant- General,'' 

And  subsequently,  on  May  18,  1897,  the  War  Department  reported  on  this  case  as 
follows : 

**The  name  Alfred  Taylor  has  not  been  found  on  the  rolls  of  Eighty-ninth  Ohio 
Infantry.  In  the  absence  of  a  record  or  of  testimony  showing  that  this  officer 
joined  the  Eighty-ninth  Ohio  Volunteers  and  entered  upon  duty  as  surgeon  of  that 
regiment,  recognition  as  such  can  not  be  extended  to  him  under  existing  law." 

The  Department  held  that  ''the  question  whether  or  not  the  deceased  officer  was, 
under  the  circumstances  shown  by  the  record,  in  the  military  service  of  the  United 
States  at  the  time  he  met  his  death  by  drowning,  is  one  which  the  War  Depart- 
ment has  exclusive  jurisdiction  to  decide  and  its  decision  is  conclusive  on  this  point." 

It  is  contended  in  support  of  the  pending  motion  that  this  Depart- 
ment should  not  be  guided  by  the  strict  construction  placed  upon  the 
question  at  issue  by  the  War  Department,  but  that  it  has  authority  to 
determine  and  should  determine  that  the  officer  was  in  the  military 
service  of  the  United  States  at  the  time  of  his  death. 

Conceding,  for  the  sake  of  the  argument,  that  this  Department  is  not 
bound  to  accept  the  decision  of  the  War  Department  upon  the  question 
at  issue,  upon  what  ground  could  it  be  held  that  the  claimant's  hus- 
band was  in  the  military  service  of  the  United  States  at  the  time  of 
his  death?  He  was  formally  discharged  from  said  service  on  May  7, 
1863,  as  is  shown  by  tbe  following  certificate  on  his  muster-out  roll: 

I  certify,  on  honor,  that  I  have,  at  Cincinnati,  Ohio,  on  this  7th  day  of  May, 
1^^,  carefully  examined  this  roll,  and,  a^  far  as  practicable,  caused  the  allowances, 
stoppages,  and  remarks  to  be  justly  and  properly  stated,  and  mustered  the  said 
Alfred  Taylor  for  discharge ;  and  he  is  hereby  honorably  discharged  from  the  service 
of  the  United  States. 

R.  B.  Hull, 
Captain,  Eighteenth  Infantry,  U.  S,  J.,  Mustering  Officer. 

Mu«t«r^^»*^-  May  7.  1863. 
jiusier.^  Station:  Cincinnati,  Ohio. 

2^o  matter  what  the  purpose  of  this  discharge  may  have  been,  it  was, 
in  form  and  in  fact,  an  absolute,  unconditional  release  from  the  military 
service  of  the  United  States,  and  I  think  no  one  will  venture  to  main- 
tain that  if,  after  receiving  it,  the  officer  had  concluded  not  to  accept 
the  appointment  as  surgeon  of  the  Eighty-ninth  Infantry,  he  could 
have  been  still  held  to  service  against  his  will  by  the  military 
aathorities. 

If  he  was  in  the  service  at  the  time  of  his  death  he  must  have  been 
either  surgeon  of  the  Second  Ohio  Cavalry  or  surgeon  of  the  Eighty- 


190  DECISIONS    RELATING    TO   PENSIONS. 

ninth  Ohio  Infantry.  It  is  clear  from  what  has  been  alrea^ly  said  that 
he  was  not  at  that  time  snrgeon  of  the  Second  Ohio  Cavalry.  Was  he 
surgeon  of  the  Eighty-ninth  Infantry?  It  is  true  that  he  held  an 
appointment  to  that  i)Osition  from  the  governor  of  Ohio,  but  the  gov- 
ernor of  Ohio  could  not  put  him  into  the  ser\ice  of  the  United  States. 
It  was  necessary  for  him  to  be  formally  accepted  into  such  service  by  a 
duly  authorized  agent  of  the  United  States  Government,  such  formal 
acceptance  constituting  what  is  known  as  "  muster  in.''  Applying  the 
same  test  as  in  the  other  case,  suppose  he  had  willfully  declined  to  be 
mustered  and  had  gone  home,  would  he  have  been  guilty  of  any  ofiTeuse 
cognizable  by  a  court-martial?  I  think  not.  His  status  for  the  time 
being  was  simply  that  of  a  civilian  who  purposed  to  reenter  the  service, 
but  had  not  reentered  it  at  the  time  of  his  death. 

It  is  argued  that  his  case  is  covered  by  paragraph  1  of  section  469.S 
of  the  Revised  Statutes,  which  provides  that  among  the  i)erson8  enti- 
tled as  beneficiaries  of  the  pension  laws  shall  be: 

Any  oflScer  of  the  Army,  including  regulars,  volunteers,  and  militia  *  •  *  or 
any  enlisted  man,  however  employed,  in  the  military  or  naval  service  of  the  United 
States,  whether  regularly  mustered  or  not,  disabled  by  reason  of  any  wound  or 
injury  received,  or  disease  contracted,  while  in  the  service  of  the  United  States  and 
in  the  line  of  dnty. 

It  is  believed  that  the  words  ''whether  regularly  mustered  or  not" 
were  intended  to  apply  to  the  case  of  an  officer  or  enlisted  man  who, 
before  formal  acceptance  into  the  Army  by  a  mustering  officer,  was^ 
rendering  actual  military  service,  and  in  the  performance  of  such  serv- 
ice was  wounded  or  injured  or  contracted  disease.  In  the  case  now 
under  consideration  the  officer  was  not  rendering  any  military  service 
at  the  time  he  was  drowned.  He  was  merely  traveling  toward  the 
regiment  to  which  he  had  been  appointed  by  the  governor  of  the  State 
with  the  intention  of  oflfering  his  services. 

In  the  case  of  William  P.  Payne  which  was  before  the  Department ' 
on  appeal  on  December  28, 1892,  the  evidence  showed  that  the  claimant 
with  about  thirty-five  other  loyal  citizens  of  North  Carolina,  under  the 
leadership  of  a  comrade  named  Simouds,  who  was  acting  in  the  quasi 
capacity  of  a  recruiting  officer,  started  to  make  their  way  to  the  Union 
army  in  Tennessee,  with  a  view  to  enlisting  therein,  and  that  while 
crossing  the  mountains  they  were  attacked  by  a  squad  of  Confederates 
and  the  claimant  was  severely  wounded  and  was  unable  to  proceed 
farther.  Most  of  his  comrades  who  escaped  did  enlist  as  soon  as  they 
reached  the  Union  lines,  and  their  enlistment  was  dated  back  to  the 
day  on  which  Simouds  took  down  their  names.  Payne's  application 
for  pension  having  been  rejected  an  appeal  was  taken,  in  deciding 
which  Assistant  Secretary  Bussey  said  : 

From  the  evidence  it  is  fair  to  assume  that  the  claimant  did  start  from  home  with 
a  purpose  to  enlist,  as  did  his  comrades,  among  whom  was  a  brother,  who  promptly 
entered  the  service.  But  as  a  matter  of  fact  and  of  law,  this  claimant  had  the  mis- 
fortune to  be  wounded  before  he  had  the  opportunity  to  hecome  an  enlisted  or  a 
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mastered  soldier.  It  is  true  that  had  he  succeeded  iu  reach iut^  the  Uniou  lines  aud 
been  mustered  in,  to  date  back,  as  was  the  case  with  his  comrades,  the  case  would 
present  a  different  aspect  legally.  But  in  fact  he  did  not  reacli  the  Army  at  that 
time,  was  never  recorded  iu  the  command,  and  was  not  enlisted  or  mustered  in 
The  claimant  naturally  thinks  it  a  hardship  that  the  fact  of  receiving  this  severe 
wound  while  in  the  pursuit  of  a  loyal  purpose  should  be  the  very  means  of  placing 
bim  beyond  the  possibility  of  having  a  le^al  pensionable  status.  But  it  is  clear 
without  argument,  that  such  is  the  hard  truth. 

The  ease  now  under  consideration  presents  substantially  the  same 
state  of  facts.  The  officer  was  proceeding  toward  the  station  of  the 
Eighty-ninth  Ohio  Infantry  with  the  purpose  of  being  mustered  in  and 
entering  upon  the  performance  of  his  duties  as  regimental  surgeon; 
but,  in  fact,  he  never  reached  the  regiment  and  never  did  any  duty  in 
connection  therewith. 

I  am  of  the  opinion  that  the  case  is  one  for  which  the  general  law 
makes  no  provision  and  that  the  widow  can  obtain  relief  only  by  a 
special  act.    The  motion  is,  therefore,  overruled. 


ATTORNEYSHIP— DEATH  OF  CLIENT. 

Margaret  Hawkins  (widow). 

Where  &  claimant  dies  prior  to  the  final  rejection  of  pension  claim  by  the  Bureau 
of  Pensions  the  authority  of  the  attorney  of  claimant  is  terminated ;  and  with- 
out further  authority  from  those  succeeding  to  the  right,  iu  whole  or  in  part,  of 
the  deceased  claimant,  the  attorney  has  no  right,  power,  or  authority  to  appeal 
from  such  Bureau  action.  See  cases  of  Phineas  D.  Judson  (8  P.  D.,  185) ;  Ameri- 
ens  Mayo  (7  P.  D.,  531);  James  Keating  (Ibid.,  280);  and  J.  Ambler  Smith  and 
Samuel  H.  Lewis  (Ibid.,  69). 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

May  1J2,  1899. 

On  September  8  aud  December  4,  1897,  the  attorney  of  Margaret, 
widow  of  William  Hawkins,  late  private  of  Compauy  B,  One  hundred 
and  sixteenth  United  States  Colored  Volunteer  Infantry,  filed  appeals 
from  Bureau  action  of  March  18,  1882,  rejecting  widow's  claim  No. 
145041,  tiled  April  3,  1876,  under  section  4705,  Revised  Statutes,  on  the 
ground  that  soldier's  fatal  disease  was  due  to  injury  received  prior  to 
hi9  enlistment. 

It  appears  from  the  face  brief  that  the  case  was  subsequently 
reopened  and  specially  examined,  and  again  finally  rejected  October  8, 
1898,  on  the  ground  that  soldier  died  in  the  service  from  chronic  diar- 
rhea,  contracted  prior  to  enlistment,  as  reported  by  the  War  Depart- 
ment under  date  of  May  15  and  October  16, 1897. 

It  further  appears  that  evidence  taken  on  special  examination  shows 
claimant  died  August  24, 1897,  and  expenses  of  her  burial  were  paid 
out  of  life  insurance  left  by  her. 

There  is  no  claim  tiled  for  reimbursement. 
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Where  a  claimant  dies  prior  to  the  fiual  rejection  of  pension  claim 
by  the  Bureau  of  Pensions  the  authority  of  the  attorney  of  claimant 
is  terminated;  and  without  further  authority  from  those  succeeding  to 
the  right,  in  whole  or  in  part,  of  the  deceased  claimant,  the  attorney 
has  no  right,  power,  or  authority  to  appeal  from  such  Bureau  action. 
See  cases  of  Phiueas  D.  Judsou  (8  P.  D.,  185) ;  Americus  Mayo  (7  P.  D., 
531);  James  Keating  (Ibid.,  280);  and  J.  Ambler  Smith  and  Samuel  H. 
Lewis  (Ibid.,  69). 

Said  appeals  having  been  filed  subsequent  to  claimant's  death, 
and  no  new  power  of  attorney  having  been  filed  by  said  attorney  from 
those,  if  any  exist,  authorized  to  further  prosecute  said  claim,  they 
are  accordingly  dismissed. 

The  papers  in  the  case  are  herewith  returned. 


MARRIAGE— INSANITY— IMPKDIMENT. 
MaEY  J.  StOEMS  (WIDOW). 

As  soldier  waa  incapable  of  entering  into  a  marriage  relation  by  reason  of  intianity, 
thu  claimant's  marriage  to  bim  is  void,  and  therefore  action  rejecting  her  claims 
for  pension  upon  the  ground  indicated  was  proper. 

AHHiHtant  Secretary    Wehateii'  Davis  to  the   Commisisioner  of  Pensions^ 

May  12,  1899. 

On  January  27, 1898,  an  appeal  was  entered  from  the  action  of  your 
Bureau  in  the  claims  for  pension,  under  the  general  law  and  act  of  June 
27, 1890,  of  Mary  J.  Storms,  as  widow  of  William  J.  Storms,  Company  A, 
Thirteenth  Michigan  Volunteer  Infantry. 

The  original  declarations  were  filed  August  24, 1894;  the  claims  were 
rejected  January  23,  1895,  upon  the  ground  that  appellant  is  not  the 
widow  of  the  soldier.  On  appeal  said  action  was  affirmed  May  18, 
1896  (7  P.  D.,  571).  Subsequently  the  claims  were  reopened,  additional 
evidence  filed,  and  a  special  examination  held,  whereupon  the  former 
action  of  rejection  was  adhered  to. 

The  soldier  served  in  Company  A,  Thirteenth  Michigan  Volunteer 
Infantry,  and  the  War  Department  reports  as  follows: 

Enlisted  October  23,  1861 ;  mustered  into  Hervice  as  a  veteran  vohinteer  2dth  Jan- 
uary, 1864.  *  "  *  On  the  muster  roll  for  the  months  of  November  and  December, 
1864,  he  is  reported  "absent  siok  at  Lookout  Mountain  since  September,  1864."  On 
roll  for  January  and  February,  1865  (report  Adjutant-General's  Office),  discharged 
May  5,  1865,  in  consequence  of  insanity. 

The  records  of  the  Snrgeon-General's  Office  (report  dated  October  3, 
186G)  show  that  soldier  was  admitted  to  the  hospital  at  Lookont  Moun- 
tain, Tennessee,  October  2, 1864;  diagnosis,  *' insanity." 

On  January  17,  1866,  he  filed  a  declaration  for  pension  nnder  the 
general  law  on  account  of  insanity,  result  of  typhoid  fever.    March  27, 


DECISIONS   RELATING   TO   PENSIONS.  193 

1867,  pension  was  allowed  from  May  5,  1865,  date  of  discharge,  at  $S 
\)er  moDtli,  on  acconnt  of  "insanity."  The  rate  was  increased  to  $12 
per  month  from  April  17,  1878,  and  to  830  from  June  18,  1884. 

He  was  formally  married  to  this  appellant  May  1, 1881,  and  died  July 
7, 1894.  He  was  adjudged  a  lunatic  June  4,  1866,  by  the  county  court 
of  Erie  County,  State  of  New  York,  and  his  mother  was  appointed  his 
guardian. 

August  18, 188o,  the  county  court  of  Allegan  County,  Mich.,  appointed 
William  H.  Burchett  guardian  of  the  estate  of  William  J.  Storms,  "an 
imbecile,''  upon  the  petition  of  his  mother,  who  had  tendered  her  resig- 
nation as  guardian. 

The  claimant's  marriage  to  the  soldier  was  held  to  be  void  upon  the 
ground  that  the  soldier  was  incompetent  to  contract  a  marriage 
relation. 

Evidence  is  adduced  to  show  that  soldier  was  harmless,  addicted  to 
excessive  alcoholism ;  a  plasterer  by  trade,  worked  at  times,  and  spent 
his  earnings  for  drink.  The  claimant  testified  that  soldier  was  all 
right,  except  that  his  "  tongue  M'ould  not  go  off  when  he  wanted  it 
to;"  that  he  could  think  coherently,  but  easily  became  excited,  and 
would  forget  what  he  had  to  say.  She  states  that  soldier  was  at  times 
employed  at  his  tra<le,  made  contracts,  and  collectcil  his  earnings  and 
spent  them.  This,  in  substance,  is  the  testimony  of  quite  all  the  wit- 
nesses. She  states  that  soldier  plastered  her  house;  that  he  was  very 
slow — "  thought  he  never  would  get  through  " — and  that  it  was  then 
she  became  acquainted  with  him.  The  appellant  owned  a  small  farm^ 
which  she  sold  subsequent  to  her  marriage.  A  small  house  was  erected 
for  soldier  by  his  guardian,  and  she  and  the  soldier  lived  therein.  The 
guardian  used  the  pension  money  for  the  support  of  soldier  and  claim- 
ant. According  to  the  claimant's  statement,  soldier  lived  with  her 
about  one-half  the  time  and  the  other  half  elsewhere,  generally  with 
his  mother,  who  lived  near  the  claimant. 

On  November  5, 1894,  the  personal  estate  of  the  soldier,  amounting 
to  $105.74,  was  assigned  to  the  claimant  as  his'  widow  by  order  of  the 
county  court  of  Allegan  County,  Mich. ;  also  the  real  estate,  a  house  and 
lot,  was  assigned  to  the  claimant  as  widow  and  to  the  soldier's  mother 
in  equal  shares. 

The  appellant's  attorney  insists  that  the  aforesaid  judgment  of  the 
county  court  determines  the  question  at  issue  in  this  case  so  far  as 
the  legality  of  the  marriage  of  claimant  and  soldier  is  concerned. 

It  is  conceded  that  the  said  judgment  is  evidence  of  its  existence 
and  is  binding  upon  all  persons  having  claims  against  the  soldier's 
estate  and  nxK)n  those  who  may  seek  to  contest  the  appellant's  right  to 
the  property  of  the  soldier  assigned  to  her  as  his  widow.  But  as  the 
United  States  is  not  interested  in  the  soldier's  property,  it  is  not  appar- 
ent what  effect  that  judgment  may  have  in  matters  in  no  way  connected 
p.  D. — VOL.  10 13 
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nvith  said  estate,  and  the  attorney  does  uot  explain  the  connection. 
The  fact  that  the  claimant  was  named  by  said  court  as  the  widow  ot 
the  soldier  is  a  fact  worthy  of  consideration,  bat  it  has  no  legal  binding 
«flPect  whatever  in  matters  wholly  disconnected  with  soldier's  estate. 

The  legality  of  the  marriage  of  the  soldier  and  appellant  is  uot 
presumed  in  the  latter's  claims  for  pension;  that  it  was  presnmed  by 
the  county  court  of  Allegan  County  is  evident,  aa  its  legality  was  not 
•questioned. 

The  fact  whether  the  soldier  was  mentally  incapable  of  entering  into 
;a  marriage  relation  is  the  gist  of  the  ground  of  rejection  in  the  claims. 

A  medical  examination  was  held  in  the  soldier's  claim  in  April,  1878. 
The  examining  surgeon  certified  as  follows: 

This  man  is  an  imbecile.  The  imbecility  is  caused  by  typhoid  fever,  as  his  mother 
states;  his  general  appearance  it  dull  and  Ustless.  Ho  stares,  douH  smile,  can't 
remember  perfectly,  though  he  remembers  the  names  of  bis  company  and  regimejital 
officers. 

Many  of  the  witnesses  were  asked  whether  they  thought  the  claimant 
^as  crazy.  Their  answers,  in  substance,  were  that  they  thought  he 
iveas  of  unsound  mind,  ^^  seemed  to  have  lost  his  mind,"  could  not  relate 
anything  correctly,  and  then  would  forget  what  he  had  sai<l.  Would 
answer  ^'yes"  to  question  and  in  a  short  time  would  answer  ^^no''  to 
the  same  question;  then  again  would  be  unable  to  collect  his  thoughts. 
His  guardian  states  he  was  void  of  any  judgment;  would  give  ten 
Ximes  the  price  for  an  article. 

It  is  noticeable  that  the  evidence  in  the  soldier's  claim  was  directed 
to  show  that  he  was  insane — an  imbecile — and  thereby  totally  incapaci- 
tated for  the  performance  of  manual  labor;  that  in  the  widow's  claims 
the  evidence  is  directed  to  show  he  was  not  insane  or  an  imbecile,  but 
"odd  like,''  "rattled,"  a  drunkard,  a  spendthrift,  incompetent  to  do 
tbusiness,  could  work  and  did  work  at  his  trade. 

All  evidence  shows  that  his  condition  from  day  to  day  was  about  the 
«aine.  The  record  evidence  shows  that  he  was  considered  by  his  rela- 
tives as  an  imbecile.  AH  the  physicians  who  examined  the  soldier  have 
^certified  to  his  imbecility  and  described  his  mental  and  physical  condi- 
tion such  as  to  convince  a  person  that  the  soldier  was  insane.  The 
witnesses  who  have  attempted  to  describe  the  condition  of  his  mind  as 
manifested  by  his  conversation  state  that  he  could  not  talk  connectedly 
and  soon  forgot  what  he  said. 

Whether  the  soldier  may  properly  be  termed  an  imbecile,  an  idiot, 
^r  a  lunatic,  is  immaterial,  though  appellant's  attorney  sets  a  great  deal 
upon  the  terminology  used.  He  seems  to  prefer  the  words  "  unsound 
mind;"  this  expression  is  descriptive  of  a  lunatic  or  of  an  imbecile. 
The  8oldier*s  mental  condition  was  so  impaired  that  he  had  beeu 
adjudged  an  imbecile  and  had  been  pronounced  an  imbecile  by  medical 
imen.  It  has  been  proven  to  the  satisfaction  of  the  Bureau  in  soldiers 
«laim  that  he  was  insane.    In  my  opinion  the  evidence  shows  he  was 
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insane;  that  he  was  deprived  of  his  mental  faculties  to  such  an  extent 
that  he  could  talk  and  think  but  little,  and  that  he  soon — in  a  few 
hoars — would  forget  what  he  said  or  did,  and  hence  was  constantly 
insane  in  a  degree,  rendering  him  inc^ompetent  to  enter  into  a  valid 
marriage  relation. 

At  common  law  the  marriage  of  an  insane  person  is  void. 

Section  6214,  Revised  Statutes  of  Michigan,  provides: 

No  insane  person  or  idiot  shall  be  capable  of  contracting  marriage. 

Section  1,  chapter  237,  vol.  2,  Revised  Statutes,  Michigan  (1882), 
provides: 

All  marriages  *  *  «  solemnized  when  either  of  the  parties  were  insane  or  an 
idiot,  Bhally  if  solemnized  within  this  State,  be  alsolutely  void,  without  any  decree  of 
divorce  or  legal  process. 

The  validity  of  a  marriage  contract  has  been  affirmed,  notwithstand- 
ing a  considerable  degree  of  incompetency,  when  tending  to  benefit 
and  SQitable  to  the  conditions  and  circumstances  of  a  party  whose 
mind  is  impaired,  and  invalidated  when  shown  to  have  been  procured 
by  improper  influences  and  manifestly  for  the  advantage  of  the  other 
party. 

No  attempt  appears  to  have  been  made  by  soldier's  relations  to 
invalidate  his  marriage.  The  new  relation  seemed  to  please  him  a 
part  of  the  time,  and  as  he  was  somewhat  refractory  toward  those 
under  whose  control  he  was,  he  was  permitted  to  live  unmolested  with 
the  claimant  when  he  would,  and  she,  on  her  part,  permitted  him  to 
spend  his  earnings  for  drink.  She  knew  when  she  married  him  that 
soldier  was  pensioned  on  account  of  insanity,  and,  from  a  legal  point  of 
view,  also  knew  he  was  not  capable  of  entering  into  a  legal  marriage 
contract,  for  otherwise  he  was  sane  and  not  entitled  to  pension.  She 
had  knowledge  tbat  the  soldier  could  work  but  little,  was  a  mental 
wreck,  a  confirmed  drunkard,  and  spent  what  little  he  did  earn  for 
drink;  that  her  only  prospect  for  their  support  was  his  pension  money, 
as  he  could  not  provide  himself  with  a  support. 

Any  other  view  would  be  based  on  an  assumption  that  the  soldier 
was  mentally  competent  to  transact  business,  and  physically  capable 
of  x^^rforming  labor,  conditions  indirectly  disproved  in  his  pension 
claim.  So  as  pension  was  paid  the  soldier  on  account  of  disability  due 
to  insanity,  which  has  been  shown  to  exist  by  a  high  grade  of  evidence, 
in  a  degree  characterized  as  idiocy,  payment  of  pension  on  account  of 
his  services  and  de^ith  can  not  be  continued  to  the  appellant  as  his 
widow  upon  evidence  showing  that  at  times  he  could  work,  and  upon 
the  statement  of  witnesses  that  they  did  not  consider  the  soldier  *'  crazy " 
or  idiotic. 

Therefore  the  action  of  the  Bureau  in  rejecting  the  appellant's  claims 
for  pension  as  the  widow  of  the  soldier  is  affirmed. 
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EVIDENCE-CERTIFICATK  OF  1>I.SAB1L.1TY. 

John  Schubert  (deceased). 

The  statemt'ut  of  the  claimant's  captain  in  a  certerficate  of  disiibility,  made  in  the 
regular  discharge  of  his  official  duty,  as  to  the  origin  of  the  disability  for  which 
pension  is  claimed,  is  not  overcome  by  his  contrary  statement  made  from  mem- 
ory eight  or  nine  years  afterwardH. 

Asfiistant  Secretary  Webster  Davis  to  the  Commissioner  of  PenswnSj  May 

12y  1899. 

I  have  considered  the  appeal  filed  Jaoaary  27,  1898,  from  the  action 
of  your  Bureaa  in  rejecting  the  pt^nsion  claim  of  John  Schubert,  now 
deceased,  formerly  a  soldier  in  Company  C,  Fifty-ninth  Ohio  Infantry. 
It  appears  that  Schubert  was  in  the  service  from  September  16, 1861, 
to  February  20, 1802,  and  that  on  September  18,  1808,  he  filed  a  claim 
for  pension  OIL  account  of  rupture  alleged  to  have  been  incurred  during 
said  service,  which  was  rejected  in  1871,  because  a  record  made  at  the 
time  of  his  discbarge  showed  that  the  rupture  existed  prior  to  enlist- 
ment. He  died  on  September  17, 1875.  His  widow  filed  considerable 
evidence  with  a  view  to  having  the  claim  reopened,  and  in  June,  1881, 
it  was  reconsidered  and  again  rejected  upon  the  same  ground  as  before. 
Nothing  has  been  done  in  the  case  since  then  prior  to  the  filing  of  the 
appeal.  The  widow  has  been  granted  a  pension  under  the  act  of  June 
27, 1800. 

The  soldier  was  discharged  from  service  upon  a  surgeon^s  certificate 
of  disability  containing  the  following  statements: 

Said  Schnbert,  when  he  entered  our  cumpuny,  appeared  iu  good  health,  doing  all 
duties  required  of  him  until  he  arrived  at  Ilaxel  Green,  Ky.  (abont  the  first  week  in 
November,  1861).  At  this  point  his  rupture  was  made  worse  by  causes  nnknown. 
The  rupture  originated  six  years  before  he  entered  the  Army.  He  has  not  been  lit 
for  duty  since  the  1st  of  December,  1861. 

Station:  Columbia,  Ky. 

Date:  February  7,  1862. 

Lewis  J.  Egbert,  Commanding  Company. 

I  certify  that  I  have  carefully  examined  the  said  John  Schnbert  and  find  him 
incapable  of  performing  the  duties  of  a  soldier  because  of  inguinal  hernia.  He  savi^ 
it  took  place  during  the  march  of  his  company  from  Mount  Sterling,  Ky.,  to  Pres- 
tonsburg.  As  I  was  not  with  the  regiment  at  the  time,  I  can  not  say  whether  it 
occurred  at  that  time  or  not. 

A.  C.  McChb.snky,  Surgeon. 

Captain  Egbert,  in  November,  1870,  made  an  afiBdavit  stating  that 
while  on  a  march  with  his  company  in  Kentucky  the  claimant,  in 
attempting  to  cross  a  ditch  or  ravine  on  a  log,  slipped  and  fell  astride 
of  the  log  and  thence  into  the  ditch;  that  he  was  taken  np  and  fonnd 
to  be  ruptured;  that  before  this  occurrence  he  was  declared  sound  by 
the  mustering  officer  and  exhibited  no  appearance  of  being  ruptured^ 
and  that  after  the  injury  he  was  wholly  unfit  for  service. 
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On  July  1, 1871,  he  made  another  afE^davit,  statiug  tliat  if  it  appeared 
by  his  certificate  of  disability  that  John  Schubert  was  ruptured  before 
enlistment  it  was  a  mistake  and  must  have  been  made  in  copying;  that 
he  did  not  know  the  said  John  Schubert  prior  to  his  enlistment,  and 
that  the  latter  was  familiarly  known  to  the  regiment  as  "Old  Iron 
Dutch  Horse  "by  reason  of  his  robust  and  vigorous  health  up  to  the 
time  of  his  injury. 

A  letter  addressed  to  Captain  Egbert  by  the  Commissioner  of  Pen- 
sions, in  189J,  elicited  a  reply  from  his  daughter  stating  that  he  had 
been  dead  over  four  years.  It  is  contended  in  the  appeal  that  the 
statement  in  his  certificate  of  disability  is  nullified  by  his  subsequent 
affidavits,  and  that  as  there  is  no  other  evidence  that  the  soldier  was 
ruptored  before  enlistment,  but  much  evidence  tending  to  show  that 
he  was  sound  and  that  he  incurred  his  rupture  in  the  service  and  line 
of  duty  as  alleged,  the  claim  should  be  allowed. 

The  docament  on  which  the  rejection  of  tlie  claim 'was  based  is  the 
original  certificate  of  disability  (not  a  copy),  and  that  i)ortion  of  it  signed 
by  Captain  Egbert  is  in  his  own  handwriting.  He  intde  no  mention 
therein  of  any  injury  such  as  was  subsequently  alleged,  but  stated  posi- 
tively that  the  rupture  originated  six  years  before  enlistment  and  that 
it  had  been  made  worse  in  the  service  "by  causes  unknown."  This 
record  was  made  in  the  ordinary  course  of  his  official  duty,  and  there  is 
DO  reason  to  believe  that  he  had  at  that  time  any  motive  for  misrepre- 
senting the  facts.  If  it  is  true  that  he  did  not  know  the  soldier  before 
enlistment,  it  is  reasonable  to  infer  that  he  based  his  statement  relative 
to  the  origin  of  the  rupture  upon  information  derived  from  those  who 
did  know  him  or  (which  is  most  likely)  from  the  soldier  himself.  If  he 
had  had  jiersonal  knowledge  of  the  soldier^s  being  ruptured  or  badly 
injured  by  falling  astride  of  a  log,  it  is  altogether  unlikely  that  he 
would  have  made  such  a  record  as  he  did.  The  fact  that  he  made 
statements  in  conflict  therewith,  eight  or  nine  years  afterwards,  can  not 
beheld  to  offset  an  official  record  made  when  the  events  of  the  service 
were  fresh  in  his  memory.  It  has  been  repeatedly  and  almost  uniformly 
held  by  the  Department  that  a  statement  in  the  certificate  for  discharge 
tbat  the  disability  on  account  of  which  the  soldier  was  discharged 
existed  prior  to  enlistment  not  only  outweighs  the  presumption  of 
prior  soundness,  or  of  the  claimant's  allegation  thereof,  but  satisfac- 
torily establishes  the  fact  until  the  same  is  clearly  disproved.  (Isaac 
Williamson,  1  P.  D.,  7;  Alonzo  F.  Wescott,  ibid.,  316;  Daniel  Bidlake, 
3  P.  D.,  27;  Hilliard  Preston,  8  P.  I).,  374.) 

It  has  also  been  held  that  a  surgeon's  statement  in  a  certificate  of 
disability,  made  in  the  regular  discharge  of  his  official  duty,  as  to  the 
origin  of  a  disability  must  be  accepted,  rather  than  his  certificate  made 
from  memory  long  after  the  soldier's  discharge.  (David  K.  Mitchell,  1 
P.  D.,  G2;  see  also  James  Boyle,  ibid.,  149,  and  Henry  Halstead,  2  P.  D., 
221.) 
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The  testimony  filed  in  this  case  to  show  that  the  soldier  was  free 
from  rupture  before  enlistment  is  by  no  means  convincing.  It  con- 
sists of  the  affidavits  of  persons  who  knew  him  more  or  less  intimately, 
and  who  think  he  was  not  ruptured  because  he  did  a  good  deal  of  hard 
work  and  never  complained  to  them  of  a  rupture.  None  of  them  ever 
examined  him  or  had  their  attention  particularly  called  to  his  bodily 
condition  with  respect  to  rupture.  The  soldier  swore,  in  1872,  that  he 
was  not  examined  by  any  surgeon  or  physician  at  the  time  of  muster-in. 

The  testimony  of  comrades  as  to  the  appearance  of  the  hernia  imme- 
diately after  the  injury  which  is  alleged  to  have  caused  it  is  entirely 
consistent  with  the  view  that  it  was  an  old  hernia  which  the  injury 
merely  aggravated. 

It  is  proper  to  add  that  one  of  the  witnesses  who  had  testified  to 
soundness  at  enlistment  afterwards  wrote  to  the  Pension  Bureau  that 
while  he  had  judged  from  the  soldier's  appearance  that  he  was  sound, 
he  had,  since  testifying,  heard  that  he  was  ruptured  at  the  time  he 
enlisted. 

I'ov  reasons  above  stated,  after  careful  consideration,  I  am  of  the 
opinion  that  the  claim  was  pro[)erly  rejected.  The  rejection  is  accord- 
ingly affirmed. 


FKE-FEK  ACiKKKMKNTS-TWO  (  I.AIMS  AM>  TWO  FEES. 

Demmon  S.  Decker  (claimant). 
MiLO  B.  Stevens  &  Co.  (attoenevs). 

Attorneys  are  not  bound  by  fee  agreenieuts  limited  in  their  application  to  a  claim 
lor  increane  ou  arcoiint  of  a  new  disal^ility  to  proeecntt'  a  claim  Air  atrai^ht 
in<Tea8e. 

As  the  fee  agreements  Hied  were  expressly  limited  in  their  application  to  the  claim 
for  additional  pension,  the  nppellauts  are  entitled  to  the  fee  stipnlated  in  said 
agreements  for  securing  the  allowance  of  additional  pension,  and  alno  to  the  fe^^ 
provided  by  law  for  secnriug  the  allowance  of  straight  increase. 

Assistajit  Secretary  Webster  Davis  to  the  Commissioner  of  Pension^^  May 

15^  1899. 

Milo  B.  Stevens  cSc  Co.,  of  Washington,  1).  C,  March  18,  1898, 
appealed  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
issue  of  August  2,  1898,  in  the  claim  for  pension  under  the  general 
law,  of  Demmon  S.  Decker,  Company  I,  Fifty-sixth  New  York  Volun- 
teer Infantry. 

The  soldier  was  in  receipt  of  pension  under  the  general  law  at  the 
rate  of  $7.50  per  month,  on  account  of  chronic  diarrhea,  when,  on  Feb- 
ruary 10, 1893,  in  his  behalf,  the  appellants  tiled  a  claim  for  straight 
increase.  They  also  tiled  in  his  behalf,  August  23, 1893,  a  claim  for 
additional  i)ension  on  account  of  disability  due  to  disease  of  stomach 
and  indigestion.     On  February  18, 1895,  they  filed  fee  agreements  stip- 
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iilatiiig  for  the  allowance  of  fee  of  $25.  On  May  23, 1896,  the  claiar 
for  straight  increase  was  allowed  and  appellants  were  paid  a  fee  of  $2. 

On  August  2, 1898,  certificate  issued  to  allow  additional  pension  ou 
account  of  disease  of  stomach.  On  said  issue  appellants  were  certified 
a  fee  of  $25,  less  $2,,  the  amount  certified  to  them  on  May  23,  1896,  ia 
the  claim  for  straight  increase. 

The  appellants'  contention  in  substance  is  that  they  are  entitled  to  a. 
fee  of  $25  for  securing  the  allowance  of  additional  pension,  and  also  a 
fee  for  securing  straight  increase. 

As  noted,  the  claim  for  straight  increase  filed  by  appellants  Februarys 
10,  1893,  was  pending  when  on  February  18,  1895,  they  filed  fee  agree- 
ments. 

Said  fee  agreements  read  as  follows: 

Whereas  I,  Demiuou  S.  Decker,  late  a  second  lieutenant  in  Company  I  of  the  Fifty- 
sixth  Kegitneut  of  New  York  Yolnnteers,  war  of  1861,  having  made  application  for 
additional  x>ension,  on  account  of  new  disability,  under  the  laws  of  the  United  States^ 
now  this  agreement  witnesseth,  that  for  and  in  consideration  of  the  services  done 
and  to  be  done  in  the  premises  I  hereby  agree  to  allow  my  attorneys,  Milo  B.  Steven» 
&.  Co.,  of  Washington,  D.  C,  the  fee  of  $25,  which  shall  include  all  amounts  paid 
and  to  be  paid  in«the  furtherance  of  said  claim  •     <^     "     « 

The  act  of  July  4, 1884,  authorizes  the  filing  of  fee  agreements  for 
$25  in  "claims  for  increase  on  account  of  a  new  disability."  It  is  fur- 
ther provided  that — 

No  greater  fee  than  $10  shall  be  demanded,  received,  or  allowed  *  ^  *  in  any 
claiQi  for  increase  of  pension  on  account  of  increase  of  disability  for  which  th» 
pension  had  l>een  allowed. 

By  act  approved  March  3,  1891,  the  allowance  of  a  fee  in  excess  of 
$2  in  straight  increase  claims  is  prohibited. 

There  is  no  provision  of  law  authorizing  the  recognition  of  fee  agree- 
ments in  claims  for  straight  increase,  and  by  the  terms  of  the  act  of 
July  4,  1884,  section  4,  the  recognition  of  fee  agreements  in  straights 
increase  claims  is  prohibited  by  implication. 

Therefore  the  rule  is  that  fee  agreements  shall  be  recognized  when 
filed  in  claims  for  additional  pension  and  the  fee  therein  stipulated 
shall  be  certified  in  accordance  with  conditions  set  forth  in  the  agree- 
ments. If  by  their  terms  fee  agreements  are  limited  in  their  applica- 
tion to  **  a  claim  for  increase  of  pension  on  account  of  a  new  disability,'* 
such  agreements  have  not  been  construed  as  including  a  claim  for 
straight  increase  pending  at  the  time  they  were  tiled. 

In  the  case  of  Amos  Silvis,  Certificate  No.  293994  (4  F.  P.  L.  Bk.,  <>), 
upon  appeal  entered  by  Milo  B.  Stevens  &  Co.,  the  facts  were  as  follows: 

Appellants  in  behalf  of  the  soldier,  February  15,  1888,  filed  a  claim 
for  straight  increase,  and  on  October  1,  1888,  in  his  behalf  they  filed  a 
claim  for  increase  of  pension  on  a<*count  of  a  new  disability — chronic 
rheumatism.  On  the  date  of  filing  the  last  declaration,  or  later,  and 
during  the  period  when  both  claims  were  pending  in  the  Bureau,  they 
filed  fee  agreements  for  $25. 
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On  Koveiuber  1,  1S89,  certificate  issued  to  allow  increase  on  accoant 
of  the  pensioned  disability  and  also  to  allow  additional  pension  on 
account  of  rheumatism.  On  said  issue  a  fee  of  $25  was  iiaid  Milo  B. 
Stevens  &  Co.  under  the  fee  agreements  filed.  Said  attorneys,  upon 
appeal,  contended  that  the  articles  of  agreement  related  only  to  the 
«laim  on  account  of  new  disability,  and,  therefore,  they  were  entitled  to 
an  additional  fee  of  $10  in  the  claim  for  increase  on  ac(;ount  of  pensioned 
disability,  as  provided  by  law. 

The  Department,  January  9,  1890,  in  deciding  the  question  at  issue, 
said: 

The  articles  of  agreement  set  forth  distinctly  that  the  fee  of  $25  was  to  be  p&icl  for 
the  services  of  the  appellant  in  furtherance  of  the  claim  on  account  of  the  new  disa- 
bility— chronic  rhenmatism.  The  claim  for  increase  on  account  of  increase  of  pen- 
fiioned  disability  was  a  distinct  and  separate  claim,  and  was  prosecuted  to  a  success- 
ful  issue.  The  appellants  were  the  duly  appointed  attorneys  therei*L.  They  are, 
therefore,  entitled  to  an  additional  fee  in  that  claim.  Yon  will  please,  therefore, 
<lirect  that  the  fee  in  said  claim  be  deducted  from  the  current  pension  and  paid  to 
the  appellants. 

On  February  26,  1898,  the  Department,  in  the  case  of  Jacob  C. 
Spires,  Certificate  No.  207096  (30  F.,  P.  L.  Bk„  480),  held,  ui>on  a  like 
statement  of  facts,  that — 

Attorneys  are  not  bound  by  fee  agreements  limited  in  their  application  to  a  claim 
for  increase  on  account  of  a  new  disability  to  prosecute  a  claim  for  straight  increase. 

In  strict  conformity  with  the  above  rule,  it  is  held  that  when  the  fee 
agreements  are  not  expressly  limited  in  their  application  to  a  claim  for 
increase  on  account  of  new  disability  that  they  apply  to  a  claim  for  in- 
crease on  account  of  pensioned  disability  pending  at  the  time  said 
agreements  are  filed,  and  therefore  an  attorney  under  such  agreements 
is  entitled  to  but  one  fee  for  securing  the  allowance  of  both  claims. 

This  doctrine  is  based  upon  the  fact  that  fee  agreements  general,  in 
their  application,  in  terms  include  all  apx)lications  for  increase  pending 
in  behalf  of  a  pensioner  and  the  further  presumption  that  the  attorney 
has  expressly  agreed  to  prosecute  both  claims  for  one  fee,  that  stipu- 
lated in  said  agreements.    (See  case  of  Peter  F.  White,  2  P.  D.^  399.) 

In  thus  construing  fee  agreements  not  limited  to  any  specific  claim 
for  increase  the  Department  in  affirming  the  practice  has  been  careful 
to  call  attention  to  the  fact  that  only  in  the  absence  of  an  express  limi- 
tation of  the  fee  agreements  to  a  claim  for  increase  on  account  of  addi- 
tional pension  would  they  be  held  as  applying  to  claims  for  straight 
increase  pending  at  the  time  fee  agreements  were  filed. 

So  in  the  case  of  Davis  S.  Snow,  Certificate  No.  289312  ( I  Fee  P.  L.  Bk., 
305),  decided  September  5, 1888,  the  appellants  were  denied  recognition 
in  a  claim  for  straight  increase  filed  subsequent  to  fee  agreements  gen- 
eral in  their  application  on  file  in  a  pending  claim  for  additional  pension. 
It  was  also  stated  that  were  ai)pellau  ts  authorized  to  prosecute  the  claim 
for  straight  increase  they  would  under  the  conditions  be  entitled  to  a  fee 
for  securing  its  allowance,  and  also  to  the  full  fee  stipulated  in  the  fee 
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agreements,  ui)on  8e<*uriug  the  allowance  of  increase  on  account  in  new 
disability. 

in  the  case  of  Jacob  S.  Jones  (7  P.  D.,  73),  decided  November  24, 1893, 
attention  was  called  to  the  fact  that — 

there  is  nothing  in  the  articles  of  agreement  filed  by  appellant  indicating  that 
claimant  intende<l  to  pay  any  sum  in  excess  of  $25, 

as  stipulated  therein,  and  accordingly  it  was  held  that  the  fee  agree- 
ments applie<l  to  the  claim  for  straight  increase  and  additional  pension. 
This  was  in  conformity  with  the  rule  in  White's  Case,  supra.  In  Jones's 
case  the  claimant  testified  that  his  intention  was  to  pay  appellants  a 
fee  in  the  straight  increase  claim  in  addition  to  the  fee  stipulated  in 
the  fee  agreements.  It  was  held  that  the  terms  of  the  fee  agreements 
could  not  be  varied  by  extrinsic  evidence. 

In  the  case  of  I^aac  Johnson  (7  P.  D.,  105)  the  Department  set  forth 
that  'Hhere  is  nothing  in  said  articles  indicating  that  they  applied  to 
the  claim  for  new  disabilities  only,"  and  therefore  held  that  the  fee 
agreements  applied  to  the  claim  for  additional  pension  and  for  straight 
increase. 

In  the  decision  of  the  Department  in  the  case  of  Charles  A.  Johnson, 
Certificate  No.  281969  (7  Fee  P.  L.  Bk.,  504),  dated  June  10,  1891,  it  is 
recited: 

There  is  nothing  in  the  articles  of  agreement  to  show  he  (the  claimant)  intended 
that  they  should  apply  to  a  part  of  the  claim. 

In  the  decision  in  the  case  of  Lars  Larsen,  Certificate  No.  55562  (28  Fee 
P.  L.  Bk.,  380),  dated  April  3, 1897,  the  appellants  endeavored  to  show  by 
evidence  that  the  intent  of  claimant  and  appellants  was  to  stipulate 
that  the  latter  should  receive  a  fee  of  $25  for  securing  additional  pen- 
sion. It  was  held,  however,  that  the  fee  agreements  applied  to  the 
claim  for  straight  increase,  as  the  fee  agreements  were  sufficiently  defi- 
nite for  the  purpose,  and  that  extrinsic  evidence  was  not  admissible  for 
the  purpose  of  varying  their  terms. 

And  again,  in  decision  rendered  February  26,  1898,  in  the  case  of 
Samuel  B.  Tasher,  Certificate  No.  04608  (30  Fee  P.  L.  Bk.,  489),  the  fol- 
lowing language  is  used : 

Ah  to  whether  fee  agreements  apply  to  a  claim  for  increase  on  account  of  pensioned 
disability  pending  when  they  are  filed,  the  Department  has  invariably  held  that 
they  woald  so  apply  in  the  absence  of  language  importing  that  they  are  restricted 
in  their  application  to  the  claim  for  additional  ))onsion.  (Citing  the  case  of  Charles 
A.  Johnaon,  sapra,  and  the  case  of  Isaac  Johnson,  supra.) 

The  case  of  Peter  F.  White,  supra,  and  all  the  following  cases  cited, 
emphatically  evidence  that  fee  agreements  apply  to  claims  for  straight 
iucrea.^  in  the  absence  of  a  sjiecification  limiting  their  application  to 
claim  for  additional  pension. 

Furthermore,  the  rule  laid  down  in  the  cases  of  Amos  Silvis  and  Jacob 
C.  Spires,  supra,  directing  that  a  fee  be  certified  to  an  attorney  in  a 
straight  increase  claim,  in  addition  to  the  amount  stipulated  in  fee 
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agreements  limited  in  their  applic'ation  to  a  claim  for  increase  on 
account  of  a  new  disability,  has  been  followed  in  the  practice.  This  is 
evident  from  the  fact  that  but  four  appeals  have  been  entered  since 
1888,  in  which  the  violation  of  said  rule  has  been  assigned  as  error,  and 
the  facts  warranted  such  assignment. 

In  a  recent  case,  Joseph  M.  Eason,  Certificate  No.  485755  (31  Fee  P. 
L.  Bk.,  168),  decided  April  16,  1898,  in  affirming  the  practice,  I  said: 

It  can  uot  be  presumed  that  the  claimant  is  iDcompetent  to  make  a  contract.  As 
fraud  is  not  shown,  the  fee  agreements  should  be  construed  as  they  read — or  rather 
applied— as  there  is  no  room  for  conHtrnction.  As  stated  in  your  report,  the  Depart- 
ment has  held  that  under  the  conditions  recited  (and  they  are  the  same  as  in  the 
case  under  consideration)  an  appellant  Ih  entitled  to  the  fee  provided  by  law  for 
securing  the  allowance  of  a  claim  for  straight  increase,  in  addition  to  a  fee  for  secur- 
ing additional  pension.  No  good  reason  can  be  assigned  for  an  exception  to  the  rule 
when  pai'ties  by  a  valid  contract  have  adopted  the  rnle  and  practice. 

It  remains  but  to  state  that  the  fee  agreements  in  this  case  are  not 
general  in  their  application.  In  specific  terms  they  relate  to  the  claim 
for  additional  pension  alone.  The  intent  is  sufficiently  manifest.  There- 
fore, appellants  were  entitled  to  the  fee  stipulated  in  said  agreements 
upon  securing  the  allowance  of  the  claim  to  which  they  relate.  They 
are  also  entitled  to  an  additional  fee  of  $2  for  securing  the  allowance 
of  pension  in  the  claim  for  straight  increase.  As  tiie  latter  fee  was 
denied  them,  the  action  of  the  Bureau  in  the  claim  for  straight  incre^ise 
is  reversed  with  the  direction  that  a  fee  be  certified  the  appellants  in 
that  claim. 


DEATH  C'AUSE-PATHO logic: AL  SEQirEXCE. 

Julia  A.  E.  Watkins  (widow). 

The  evidence  shows  the  fatal  disease  of  the  heart  to  have  arisen  either  from  diar- 
rhea, malarial  poisoning  (pensioned  causes),  or  from  rheumatism.  All  of  said 
diseases  may  have  been  an  important  factor  in  inducing  the  fatal  disease.  The 
special  examination  shows  rheumatism  to  have  been  of  service  origin.  The 
medical  referee  holds  that  fatal  disea.se  resulted  from  rheumatism. 

Held, 

1.  Death  was  the  result  of  diseases  contracted  in  the  service  and  Hue  of  duty. 

2.  The  opinions  of  the  medical  referee  are  not  binding  upon  the  Secretary,  but  are 

expert  evidence,  and  will  be  treated  as  such  by  the  Department. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pens io ft s^  May 

15,  1899. 

Julia  A.  E.,  widow  of  Charles  Watkins,  formerly  a  private  in  Com- 
pany B,  Ninth  Vermont  Volunteer  Infantry,  tileii  her  application  under 
the  general  law  on  Ajnil  20, 1805,  claim  being  rejected  on  January  15, 
1897,  on  the  ground  that  death  was  not  due  to  the  service.  An  appeal 
filed  on  March  1,  1807,  contended  that  rejection  is  contrary  to  the 
evidence.  ^ 

Soldier,  was  pensioned  under  the  general  law  at  $17  per  mouth  by 
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reason  of  right  inguinal  hernia,  chronic  diarrhea,  and  resulting  piles, 
and  malarial  poisoning.  The  last  adjudication  was  had  on  August  18, 
1893,  and  malarial  poisoning  appears  to  have  been  omitted  on  the  face 
brief  in  the  approval  for  continuance,  but  it  is  apparent  that  the  omis- 
sion was  a  clerical  error.  Soldier  died  on  February  27, 1895,  the  physi- 
cian^s  certificate  of  the  cause  of  death  on  file  in  the  records  of  the  board 
of  health  in  Worcester,  Mass.,  showing  the 

First  or  primary  cause,  chronic  diarrhea  and  hemorrhoids  and  malarial  poisoning. 
Dnration  of  years,  — ( f ).  Secondary,  diarrhea  and  heart  diseane.  Duration  of  three 
months.     •     *     » 

The  attending  physician  having  testified  in  this  case,  giving  his  rea- 
sons for  his  belief  as  to  the.  cause  of  death,  the  case  was  returned  to  the 
medical  referee  for  his  personal  opinion.  In  his  reply  dated  April  4, 
1896,  the  said  official  gave,  in  turn,  his  reasons  for  his  holding  that  the 
disease  of  the  heart  was  the  governing  factor  in  death,  and  that  it  was 
not  due  to  the  pensioned  causes,  adding,  ^^there  is  no  known  patholog- 
ical connection  between  pensioned  diseases  and  rheumatism  and  dis- 
ease of  heart.''  The  statement  was  brought  out  from  the  fact  that 
the  issue  in  this  case  was:  Did  the  disease  of  heart  result  from  diar- 
rhea and  malarial  poisoning,  or  did  it  result  from  rheumatism  ?  The 
Bureau  decided  that  it  resulted  from  rheumatism,  and  hence,  there 
being  no  pathological  relation  between  diarrhea  and  malarial  poisoning^ 
and  rheumatism  and  disease  of  the  heart,  the  claim  was  rejected. 

Now,  the  statement  referred  to  as  to  pathological  connection  was  not 
in  accordance  with  views  previously  expressed  by  the  medical  branch 
of  your  Bureau,  for,  in  the  claim  of  L.  C.  Lawrence,  Seventh  Battalion, 
Massachusetts  Volunteer  Infantry,  Certificate  No.  723299,  Medical  Ref- 
eree Ingram  had  approved  the  claim  for  disease  of  heart  resulting  from 
chronic  diarrhea;  and  again,  in  the  claim  of  George  W.  Wesson,  Com- 
pany H,  Third  Massachusetts  Volunteer  Cavalry,  Medical  Referee 
Campbell  had  appioved  the  claim  for  malarial  poisoning  and  resulting 
disease  of  heart.  The  case  was,  therefore,  again  returned,  calling 
attention  to  above  facts,  for  the  opinion  of  the  present  medical  referee^ 
and  requesting — 

*  •  •  that  lie  give  the  Department  his  opinion  as  to  whether  there  is  a  valid 
medical  hypothesis  for  rejecting  this  claim  upon  the  ground  that  there  is  no  known 
pathological  connection  hetween  chronic  diarrhea,  malarial  ])oi8oning,  and  disease 
of  heart. 

It  was  further  said: 

The  medical  referee  is  requested  to  state  fully  any  medical  theory,  fact,  or  hypoth- 
esis which  lA  made  the  basis  of  the  opinion  herein  requested. 

The  above  request  resulted  in  an  exceedingly  careful  and  compre- 
hensive review  of  this  particular  case,  dated  June  2,  1897,  the  former 
action  being  sustained;  the  fact  that  soldier  had  previously  alleged 
rheumatism  as  of  service  origin,  and  the  several  medical  examinations 
having  shown  the  presence  of  said  disease,  seeming  to  play  quite  an 
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important  part  in  your  conclusions.  This  was  not  responsive  to  tbe 
request,  the  only  i)oint  of  the  said  opinion  which  was  responsive  being 
the  following  statement: 

It  will  be  admitted  that,  in  excex>tional  eases,  and  under  particular  and  peculiar 
conditions,  organic  disease  of  the  heart  may  originate  in  connection  with  chronic 
diarrhea  or  malarial  poisoning.  But  in  such  cases  the  facts  must  be  clear  and  the 
proof  convincing  before  the  pathological  relation  can  be  admitted. 

Upon  receipt  of  the  opinion  I  noted  that  the  former  statement  as  to 
no  pathological  relation  between  diarrhea  and  malarial  poisoning  and 
disease  of  heart  was  not  adhered  to,  but  no  grounds  of  any  kind  were 
given  for  the  change  of  views.  What  facts  were  necessary  to  be  shown, 
what  particular  and  peculiar  conditions,  and  what  proof  would  be  con- 
sidered as  being  convincing,  was  not  touched  upon,  and  consequently 
the  Department  did  not  have  the  information  desired  and  requested. 
I  therefore  again  returned  the  files  to  you,  calling  your  attention  to  the 
very  important  omission,  and  stating: 

Now,  it  is  apparent  that  I  can  not  properly  review  cases  when  such  issues  are 
raised  unless  I  know  what  are  those  'particular  and  peculiar  conditions,*  which 
must  be  made  so  clear  as  to  be  plena  probatio.  While  it  may  not  be  possible  to  lay 
down  any  invariable  rule  which  will  be  a  criterion  for  all  cases,  yet  I  conceive  it 
probable  that  the  medical  referee  may  be  able  to  give  a  general  statement,  and  per- 
haps with  some  degree  of  particularity,  as  to  what  physical  conditions  would  give 
rise  to  an  honest  presumption  that,  by  reason  of  such  conditions,  disease  of  heart 
might  fairly  be  attributable  to  either  malarial  poisoning  or  chronic  diarrhea. 

It  being  apparent  that  rheumatism  had  not  only  entered  seriously 
into  the  claim,  but  was  destined  to  play  an  important  part  in  the  future, 
I  instructed  you  to  first  pass  upon  the  question  of  service  origin  of  said 
disease,  which  disease  had  been  previously  alleged  in  the  soldier's 
claim,  and  to  then  hand  the  papers  to  the  medical  referee  for  a  more 
complete  elaboration  of  his  views. 

A  special  examination  was  had,  and  you  held,  on  February  24, 1899, 
that  service  origin  of  rheumatism  was  not  satisfactorily  shown.  This 
point  having  been  settled  by  you,  it  will  be  held  to  be  subject  to  review 
later  on  in  this  opinion,  for  the  reason  that  service  origin  of  rheuma- 
tism was  alleged  before  the  soldier's  death,  and,  as  has  been  already 
noted,  the  question  plays  a  very  important  part  iu  the  holding  of  the 
medical  referee. 

As  to  a  pathological  relation  between  chronic  diarrhea  and  malarial 
poisoning  and  disease  of  heart,  the  medical  referee  holds  as  follows, 
under  date  of  May  1, 1899: 

Organic  disease  of  the  heart  is  never  a  primary  pathological  result  of  malarial 
poisoning  or  chronic  diarrhea,  but  always  secondary.  There  are  cases  of  profound 
secondary  anipmia,  due  to  malarial  poisoning  and  persistent  clironic  diarrhea,  in 
whicb  the  heart  is  involved,  fatty  degeneration  of  the  heart  due  to  the  profound  anae- 
mia leading  to  cardiac  dilatation  and,  maybe,  to  relative  insufficiency  of  the  valves. 
In  such  caHCS  there  is  no  actual  valvular  lesion.  The  inHufliciency,  if  it  occurs,  is  due 
to  the  dilatation  of  the  heart  cavities,  by  reason  of  which  the  unchanged  valve  seg- 
ments  are  no  longer  competent  to  close  the  ostia.     This  condition  is  very  different 
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from  endocarditis  of  rheatnatic  origin.  The  history  of  such  cases  will  be  clearly 
and  convincingly  the  history  of  malarial  cachexia,  with  greatly  enlarged  spleen,  prob- 
ably enlarged  liver,  anhydrasmic  state  of  the  blood,  weakness,  palor,  wrinkled  and 
saffron-colored  skin,  feebleness  of  the  circulation,  dj^spncBa,  various  manifestations 
of  functional  disorder  of  the  heart,  fatty  degeneration,  followed  by  lack  of  nutri- 
tion and  dilatation,  and  always  the  profound  aniemia.  The  same  symptoms,  without 
the  enlarged  spleen  or  diseased  liver,  associated  with  chronic  diarrheal  discharges, 
would  be  the  history  in  oases  of  chronic  diarrhea.  Indeed,  the  history  of  cases 
when  organic  disease  of  the  heart  can  properly  be  admitted  as  due  to  malaria  or 
diarrhea  will  be  so  *' clear'' and  ''convincing'' that  there  can  be  no  question  but 
that  organic  disease  of  this  organ  is  symptomatic  of  profound  amemia,  itself  ciearly 
5iecondary  to  the  malaria  or  diarrhea.  Malaria  or  diarrhea  does  not  produce  acute 
or  cbronia  valvulitis,  as  does  rheumatism. 

It  is  proper  that  I  should  state  that  the  term  organic  is  used  to  denote  any  struc- 
tural change  in  an  organ;  and  that  there  are  a  variety  of  structural  changes  that 
may  occnr  in  the  heart.  Change  in  Ktriicture  where  tbe  valves  are  the  seat  of  dis- 
ease is  the  result  of  endocarditis  and  is  the  condition  that  so  frequently  results  from 
rhenmatism.  Valvular  disease  of  the  heart,  due  to  an  inflammatory  process,  is  not 
found  as  a  result  of  malarial  poisoning  or  chronic  diarrhea,  either  primary  or 
secondary. 

In  concln!«ion,  I  can  not  be  too  emphatic  in  making  the  statement  that  such  ques- 
tions of  pathological  results  can  only  be  determined  after  most  careful  consideration 
of  the  history  of  each  case  by  persons  of  medical  education,  qualified  by  reason  of  a 
competent' knowledge  of  pathology,  to  fully  appreciate  the  history  of  the  case  and 
to  make  a  differential  diagnosis.  It  ja  impossible  to  lay  down  any  rule  of  pathology 
to  govern  in  a  class  of  cases. 

In  reference  to  the  fact  that  former  medical  officers  of  this  Bureau  have,  in  certain 
cited  cases,  accepted  disease  of  the  heart  as  a  result  both  of  malarial  poisoning  and 
chronic  diarrhea,  I  would  say  that  the  rapidly  accumulating  facts  in  every  depart- 
ment of  pathology  necessitate  the  changing  of  opinions  on  many  questions  in  said 
science. 

The  foregoing  is  a  sound  exposition  of  the  question  raised,  and  gives 
the  Department  a  basis  upon  which  to  fonn  a  conclusion  in  this  and 
similar  cases,  and  will  be  of  great  aid  in  tbe  future  in  determining  as 
to  whether,  in  a  given  case,  disease  of  the  heart  can  be  admitted  to 
have  resulted  from  either  chronic  diarrhea  or  malarial  poisoning;  and 
if  the  present  ca^se  depended  wholly  upon  this  particular  issue,  the  case 
woald  have  to  fail :  and  this  for  the  reason  that  a  condition  is  not  shown 
by  reason  of  chronic  diarrhea  and  malarial  poisoning,  whereby  it  could 
be  reasonably  concludrd  that  it  resulted  in  disease  of  the  heart.  1 
reach  this  conclusion  inferentially  by  reason  of  facts  which  are  summed 
up  as  follows  in  the  opinion  of  the  present  medical  referee  dated  June 
2,  1897 : 

It  is  admitted  that  the  evidences  of  existing  rheumatism  are  not  well  marked,  but 
it  is  not  necessary  that  they  should  be.  The  history  of  the  case,  as  reiterated  by 
the  soldier,  is  that  of  rheumatism  in  the  past.  His  statement  as  to  medical  treat- 
ment prior  to  1885  has  been  quoted.  A  valvular  lesion  may  result  from  a  rheumatic 
endocarditis  and  exist  for  many  years  before  it  is  manifested  by  symptoms  which 
cause  the  patient  to  seek  medical  advice,  while  at  the  same  time  there  may  be  no 
permanent  lesion  of  the  joints  or  other  structures.  The  condition  of  the  heart  as 
shown  in  this  case  is  such  as  is  a  frequent  and  usual  sequel  of  rheumatism. 

It  is  also  to  be  observed,  from  an  examination  of  the  several  certificates  of  ezami- 
natioD,  that  the  extent  of  disability  from  chronic  diarrhea  and  malarial  poisoning 
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wiiB  not  at  any  time  of  a  very  considerable  importance.  In  1881  no  disability  except 
the  hernia  waH  found.  In.  1886  the  liver,  spleen,  and  abdomen  were  normal,  bat  the 
heart  waH  shown  to  octasionally  intermit.  In  1887  the  abdomen  waa  tympanitic, 
and  there  was  slight  apparent  enlargement  of  the  liver  and  spleen.  About  tlie  same 
was  indicated  in  the  certitirate  in  1891.  The  last  certificate,  in  1893,  revealed  ''no 
tenderness  over  stomach  and  bowels.  Liver  and  spleen  normal."  The  condition  of 
the  heart,  aa  shown  by  the  several  examinations,  has  already  been  set  forth.  It  is 
quite  certain  that  this  disease  of  heart  existed  before  there  wa»«  or  oould  be  any 
serious  organic  disease  of  the  liver  as  might  ])ossibly  be  a  factor  in  its  caasation. 

Dr.  Banfield,  in  his  affidavit,  filed  October  4,  1895,  testified  to  medical  treatment 
for  the  Tarions  diseases.  «  •  «  •  with  resulting  hepatic  disease,  involving  the 
portal  system,  and  resulting  heart  disease  during  the  last  three  or  four  years.''  It 
has  already  been  shown  that  at  the  time  of  the  examination  in  1887,  in  wliii'h  Dr. 
Banfield  participated,  a  valvular  disease  of  the  heart  existed,  thus  antedating  by  at 
least  four  years  the  origin  aa  stated  in  this  affidavit. 

It  will  be  admitted  that  in  exceptional  cases  and  under  particular  and  peculiar 
conditions  organic  disease  of  the  heart  may  originate  in  connection  with  chronic 
diarrhea  or  malarial  poisoning.  But  in  such  cases  the  facts  must  be  clear  and  the 
proof  convincing  before  the  pathological  relation  can  be  admitted.  In  a  case  pre- 
senting such  a  history  of  these  diseases  and  also  of  rheumatism  the  consensus  of 
medical  opinion  will  attribute  an  organic  disease  of  the  heart,  such  as  existed  in 
this  case,  to  the  rheumatism. 

In  view  of  the  foregoing  the  case  up  to  this  point  may  be  stated  as 
follows :  That  soldier  died  of  disease  of  heart  is  an  established  fact,  and 
in  reaching  a  conclusion  as  to  the  cause  of  said  disease  of  heart  there 
appears  to  be  more  reason  to  believe  that  it  was  the  result  of  rheuma- 
tism rather  than  of  chronic  diarrhea  and  malarial  poisoning.  This 
conclusion  is  partly  reached  by  reason  of  the  two  later  opinions  of  the 
medical  referee  and  a  review  of  the  special  examination  held  under 
instructions  which,  together  with  soldier's  statements,  disclose  the 
following: 

On  March  27,  1887,  soldier  alleged  rheumatism  as  of  service  origin, 
and  on  March  7,  1889,  he  tiled  an  affidavit  alleging  that  he  contracted 
it  in  the  winter  of  1864  and  1805.  At  the  time  the  special  examina- 
tion was  held  (the  past  winter)  some  thirty-four  years  having  elapsed 
since  soldier's  discharge,  it  was  difficult  to  obtain  evidence  concerning 
existence  of  rheumatism  in  the  service.  Two  comrades,  however,  were 
found,  Frederick  Bressette,  of  Gohoes,  N.  Y.,  and  Ohauncey  Maxham, 
of  Port  Alleghany,  Ph.,  both  of  whom  are  men  of  excellent  reputation, 
and  who  were  wholly  unbiased.  Bressette  testifies  that  Watkins  had 
rheumatism  in  the  year  1864,  and  that  he  contracted  it  from  exposure. 
This  affiant  bunked  with  soldier,  and  states  that  the  disease  affected 
him  mostly  in  his  limbs,  and  that  he  complained  of  a  soreness  all  over 
his  body.  Witness  saw  him  shortly  after  discharge,  and  testifies  clearly 
that  he  was  then  in  much  the  same  condition  as  to  rheumatism  as 
when  he  last  saw  him  in  the  service,  and  that  soldier  remarked  that  he 
was  still  suffering  from  rheumatism.  Witness's  date  as  to  incurrence 
is  possibly  a  few  months  earlier  than  that  alleged  by  soldier. 

Maxham  testifies  that  soldier  was  suffering  from  rheumatism  during 
the  winter  of  1864-65,  thus  corroborating  soldier's  statements.    This 
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affiant  does  uot  readily  recall  auy  other  ailment  of  claimant,  but  is  pos- 
itive that  he  had  rheumatism.  The  testimony  of  both  of  these  wit- 
nesses is  noticeably  deficient  in  any  attempt  to  exaggerate  or  to  bolster 
up  the  claim.  Their  testimony,  although  not  volumiuous,  is  straight  to 
the  xx)int,  without  auy  garnishment. 

The  widow  testifies  that  soldier  came  home  from  the  Army  in  a 
generally  stiifeued  condition,  more  especially  noticeable  in  his  left 
kneejoint,  which  was  considerably  swollen.  It  was  not  of  any  serious 
moment,  but  did  interfere  some  little  in  the  following  his  trade  as  a 
carpenter.  For  years  the  rheumatism  slowly  progressed,  but  quite 
early  attacked  his  hands  and  fingers.  A  son,  who  was  16  years  old 
when  his  father  returned  from  the  Army,  remembers  the  stiffened  con- 
dition of  his  father,  and  testifies  to  the  slow  but  gradual  increase  of  the 
affliction.  A  younger  son,  who  was  11  years  old  at  soldier's  discharge, 
recalls  the  rheumatic  condition  by  reason  of  the  fact  that  his  father 
could  not  get  out  of  his  chair  easily  on  account  of  stiffness;  but  he 
recalls  it  the  more  readily  on  account  of  the  fact  that  his.  father  was 
fond  of  playing  the  violin,  and  had  difficulty,  after  his  return  from  the 
Army,  in  fingering  the  strings,  finally  giving  it  up  when  his  fingers  got 
too  stiff'.  A  daughter,  who  was  5  years  of  age  at  her  father's  discharge, 
testifies  that  as  far  back  as  she  can  remember  her  father  was  stiff  in  his 
legs  and  fingers,  and  states  that  she  remembers  rubbing  his  legs  many 
times  to  ease  the  rheumatic  pains.  A  noticeable  feature  in  the  testi- 
mony of  the  widow  and  children  is  the  absence  of  any  tendency  to 
exaggerate  the  early  manifestation  of  the  trouble  and  their  statement 
of  such  facts  as  would  naturally  attract  their  attention  without  tres- 
passing uiK>u  the  realm  of  possibilities  and  imagination.  Their  testi- 
mony convinces  me  that  soldier  came  home  from  the  Array  afflicted 
some  little  with  rheumatism,  which  progressed  slowly  but  surely 
through  all  the  succeeding  thirty  years. 

Affiant  Hinckly  became  acquainted  with  soldier  in  1874,  and  was  a 
<'los5e  friend  up  to  the  date  of  his  death.  He  recalls  the  rheumatic  con- 
dition of  cLaiinaut  from  his  earliest  acquaintance,  by  reason  of  the  difii- 
culty  soldier  had  in  walking,  especially  uphill,  being  very  stiff.  Affiant 
was  fond  of  music,  and  testifies  to  the  condition  of  claimant's  fingers, 
which  made  it  extremely  difficult  to  manipulate  the  strings  on  his  violin. 
This  witness  is  of  unquestioned  veracity,  and  his  testimony  is  of  the 
same  high  character  as  that  heretofore  recited.  Soldier  moved  to 
Worcester,  Mass.,  in  1874,  and  other  witnesses  testify  to  the  gradual 
increase  of  the  rheumatic  condition  during  the  succeeding  years. 

The  attending  physician  testifies  that  soldier  for  many  years  showed 
condition  which  might  have  been  the  natural  results  of  rheumatism, 
but  he  stoutly  adheres  to  his  former  opinion  that  the  disease  of  heart 
which  caused  death  is  more  clearly  traceable  to  the  pensioned  disabil- 
ities than  to  rheumatism. 

Two  facts  have  arisen  in  this  case,  both  of  which  have  an  important 
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bearing  upon  the  claim.  (1)  The  disease  of  heart  must,  under  the  evi- 
dence, be  attributed  to  pensioned  causes  or  to  rhemnatisni ;  and  (2)  the 
unquestioned  reputation  of  all  of  the  witnesses  and  the  absence  of  any 
exaggeration  or  magnifying  of  facts  testified  to. 

The  medi(»al  referee,  after  very  careful  investigation,  concludes  that 
rheumatism  is  responsible  for  the  fatal  disease  of  heart,  and  the  attend- 
ing physician  concludes  as  positively  that  the  i>ensioned  disabilities^ 
caused  the  disease  of  heart.  It  does  not,  however,  as  the  case  now 
stands,  become  necessary  for  this  Department  to  decide  as  between  the 
two.  I  believe  this  to  be  one  of  the  few  cases  which  have  come  under 
my  observation  where  it  is  imix)ssible  to  decide  squarely  as  to  what 
was  the  chief  specific  factor  in  inducing  the  disease  of  the  heart.  I 
believe  that  service  origin  of  rheumatism  has  been  well  shown,  and 
this  being  true,  it  is  immaterial  what  was  the  specific  cause  of  the  fatal 
disease.  It  was,  in  any  event,  of  service  origin.  If  a  complication  of 
diseases  of  service  origin  caused  the  disease  of  heart,  then  this  case 
falls  within  the  rule  laid  down  in  the  case  of  Mary  A.  Cox  (3  P.  D.,  3i;V), 
and  sustained  by  me  in  the  case  of  Napoleon  B.  Trask  (9  P.  D.,  113),  as 
to  death  caused  by  a  complication  of  diseases  which  were  of  service 
origin. 

I  therefore  hold  that  soldier  died  by  reason  of  disease  contracted  in 
the  service  and  line  of  duty.  The  action  herein  is  vacated,  and  the 
claim  should  be  adjudicated  in  accordance  with  such  holding. 

I  further  hold,  in  accordance  with  the  opinion  of  the  medical  referee 
herein  quoted,  that  disease  of  the  heart  may  result  from  chronic  diar- 
rhea or  malarial  poisoning,  but  that  the  pathological  relation  will  not 
be  admitted  unless  such  conditions  mentioned  by  the  medical  referee  in 
his  holding  herein  are  substantially  shown. 

Referring  to  the  last  report  of  the  medical  referee,  and  without 
designing  to  be  hypercritical  in  the  slightest  degree,  I  again  quote: 

In  eoiu'ltision,  I  can  not  be  too  emphatic  in  making  the  statement  that  such  qa«^ 
tions  of  pathological  results  can  only  be  determined,  after  most  carefnl  conideratioD 
of  the  history  of  each  case,  by  persons  of  medical  education,  qualified  by  reason  of  a 
competent  knowledge  of  pathology  to  fully  appreciate  the  history  of  the  case  and 
to  make  a  differential  diagnosis. 

Now,  in  order  that  no  misapprehension  or  misunderstanding  may 
arise,  it  may  be  well  to  state :  The  Secretary  is  charged  by  law  with  the 
reviewing  of  pension  cases  on  appeal.  Such  a  review  necessitates  an 
examination  of  all  of  the  evidence  and  a  conclusion  based  upon  all  of 
the  evidence.  No  one  part  or  class  of  evidence  can  be  taken  to  the 
exclusion  of  the  other  evidence,  unless  there  is  a  lawful  reason  for  so 
doing.  In  purely  medical  questions  it  has  been  said,  in  the  case  of 
John  J.  Hill  (7  P.  D.,  143),  regarding  the  medical  referee, 

*  *  *  that  his  opinions  are  entitled  to  great  weight.  He  is  the  medical  adviser 
to  the  Commissioner  on  questions  relating  to  an  accurate  knowledge  of  medical 
science,  and  his  opinions  on  such  questions  should  generaUy  be  allowed  to  preT«il» 
and  are  generally  adopted  by  the  Department,  but  are  not  binding  upon  it. 
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If  they  were  binding  on  the  Department,  no  appeal  would  lie  to  the 
Secretary  in  many  cases,  for  sucli  cases  would  already  have  been  judged 
beyond  appeal,  and  thns  the  law  would  be  circumvented.  When  in 
any  given  case  the  opinion  of  the  medical  referee  is  sought  and  obtained, 
such  opinion  becomes  evidence^  and  it  is,  moreover,  evidence  of  the 
very  highest  character.  But  this  is  no  reason  why  other  evidence 
should  be  excluded.  It  is  very  true  that  the  Secretary  can  not  be 
expected  to  be  well  versed  in  all  sciences,  and  that  he  should  seek 
through  authorized  channels  the  views  of  experts  upon  scientific  mat- 
ters. But  it  must  be  remembered  that  in  reviewing  cases  on  appeal 
the  Secretary  must  virtually  sit  as  a  judge  npon  matters  of  law  and  as 
a  jury  upon  matters  of  fad.  The  opinions  of  the  medical  referee  as  to 
medical  matters  are,  to  the  Secretary,  purely  expert  evidence,  produced 
in  order  that  he  may  arrive  at  an  honest  and  intelligent  conclusion. 
These  opinions  go  to  the  facts  in  a  case  and  not  to  the  law,  and  thus 
they  come  before  the  Secretary  acting  as  a  jury  in  trying  facts. 

The  opiuioDS  of  medical  experts  are  not  conclusive,  but  are  to  be  weighed  by  the 
jury  like  all  other  evidence.     (Lawson  on  Exi>eTt  and  Opinion  Evidence,  254.) 

The  medical  referee  states  in  his  opinion  of  May  1, 1899,  that — 

*  •  ■  questions  of  pathological  results  can  only  be  determined  "  *  *  by 
perHons  of  medical  education,  qualified  by  reason  of  a  competent  knowledge  of 
pathology,  to  fully  appreciate  the  history  of  the  case  and  to  make  a  ditierential 
diagnosis. 

This  is  true  so  far  as  pi*ocedure  in  the  Pension  Bureau  is  concerned, 
and  it  is  sound  procedure;  but  so  far  as  it  affects  the  Secretary,  it 
should  not  be  forgotten  that  the  Secretary's  duty,  in  considering  an 
appeal,  is  vastly  different  from  the  duty  of  the  medical  referee  acting 
as  adviser  to  the  Commissioner  of  Pensions.  But  even  so  far  as  this  is 
concerned,  the  Commissioner  of  Pensions  is  not  bound  by  the  opinion 
of  the  medical  referee,  fle  can  overrule  him,  upon  purely  medical 
questions,  if  in  his  judgment  the  facts  in  a  given  case  warrant  it. 
(Samuel  Hook,  8  P.  D.,  3()7.)  If  the  Secretary  were  bound  by  the 
opinion  of  the  medical  referee  upon  any  question,  it  would  in  pension 
claims  make  the  medical  referee  the  sole  arbiter  of  many  cases,  and 
preclude  an  appeal  from  having  any  virtue.  And  further,  such  a  rule 
would  do  violence  to  all  known  law.  Juries  are  daily  called  upon  to 
decide  the  most  abstruse  and  difficult  questions  of  science  wlien  i>er- 
haps  not  a  single  juryman  has  any  personal  knowledge  as  to  the  partic- 
ular science  involved,  or  to  the  question  arising  thereunder.  Yet  the 
jury  must,  under  the  law,  decide  these  difficult  questions  by  the  aid  of 
the  testimony  presented.  In  like  manner  must  the  Secretary,  when 
called  upon  to  decide  a  (luestion  of  fact,  decide  such  question  impar- 
tially and  without  favor,  upon  all  of  the  evidence  presented,  giving  the 
expert  evidence  only  such  weight  as  in  his  judgment  it  is  entitled  to. 
He  is  charged  by  law  with  such  duty,  and  such  duty  must  be  fulfilled. 

I  again  reiterate  that  the  opinions  of  the  medical  referee  upon  purely 
p.  D.— VOL.  10 14 


210  DECISIONS   RELATING   TO   PENSIONS. 

medical  matters  are  of  the  highest  class  of  evidence,  and  the  Depart 
nient  has  invariably  given  them  great  consideration.  But  they  are^ 
nevertlieless,  simply  expert  evidence,  and  are  only  followed  and  given 
snch  weight  as,  in  the  judgment  of  the  Secretary,  they  are  entitled  to. 
The  wisdom  of  such  fact  is  apparent  in  the  case  at  bar.  The  present 
medical  referee  dift'ers  from  his  predecessor  upon  the  question  of  a 
jiathological  relation.  If  the  Secretary  was  bound  by  the  opinion  of 
the  former  medical  referee,  the  o])inion  of  the  present  oiiicial  upon  the 
issue  would  have  to  go  for  naught.  1  conceived,  however,  that  it  was 
necessary,  in  the  interest  of  justice,  that  the  opinion  of  the  present 
medical  referee  be  obtained,  -and  I  could  thus  set  expert  evidence 
against  expert  evidence  and  arrive  at  a  more  just  conclusion.  I  have 
done  so  in  this  case.  All  questions,  on  appeal,  must  be  determined  by 
the  Secretary  upon  all  of  the  evidence,  using  the  opinions  of  the  medi- 
cal referee  as  an  aid  in  arriving  at  a  conclusion  when  the  facts  in  a 
case  involve  medical  questions.  In  fact,  I  am  quite  sure  that  the  medi- 
cal referee  agrees  that  such  procedure  is  imperative,  for  he  states,  in 
closing,  in  his  last  opinion  in  this  case: 

I  would  Bay  that  the  rapidly  accumulatiDg  facts  in  every  department  of  pathology 
necessitate  the  changing  of  opinions  on  many  qneKtions  of  said  soience. 

The  action  appealed  from  is  reversed. 


i>isi-.oyalty-section  4716,  r.  s.,  axd  act  jttnk  27,  180o. 
Calvan  Shinaugh. 

Section  4716  of  the  Revised  Statutes  is  applicable  to  pension  claims  filed  nnder 
section  2  of  the  act  of  June  27,  1890,  and  the  decision  in  the  case  of  G.  W. 
Gilbert  (9  P.  D.,  279),  under  the  advice  of  the  Assistant  Attorney-General,  is 
adhered  to. 

Acting  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^  May  IS, 

1899. 

Your  letter  of  the  10th  instant  has  been  received,  submitting  for  con- 
sideration the  papers  in  the  pension  claim  of  Calvan  Shinaugh,  late  of 
Company  D,  Third  i^orth  Carolina  Mounted  Infantry,  under  section  2, 
of  the  act  of  June  27, 1890. 

You  call  attention  to  the  fact  that  the  claim  has  been  rejected  under 
section  4716  Revised  Statutes  United  States,  and  express  the  opinion 
that  said  section  is  not  applicable  to  claims  nnder  section  2  of  the  act 
of  June  27, 1890,  and  suggest  that  departmental  decision  to  the  con- 
trary should  be  reconsidered. 

In  response  thereto,  I  transmit  herewith  an  opinion  of  the  Assistant 
Attorney-General  for  this  Department,  to  whom  the  matter  was  referred, 
in  whose  conclusions  as  to  the  correctness  of  departmental  decision, 
dated  March  26,  1898,  in  the  claim  of  G.  W.  Gilbert  (9  P.  D.  279),  the 
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Secretary  of  the  Interior  concurs,  as  is  evidenced  by  the  indorsement 
of  his  approval  thereon.     Said  opinion  is  as  follows: 

Dei»artment  of  the  Interior, 
Office  of  the  Assistant  Attorney-General, 

Waahingtottf  May  17,  1899, 
The  Spxretary  of  the  Interior. 

Sir  :  Under  your  reference  I  have  examined  the  pension  claim  of  Calvaii  Shinaugh, 
iurmerly  of  Company  B,  Third  North  Carolina  Mounted  Infantry,  No.  1155778,  pre- 
sented nnder  section  2  of  the  act  of  June  27,  1890  (26  Stat.,  182),  and  rejected  under 
section  4716  of  the  Revised  Statutes,  because  the  claimant  had  voluutarily  engaged 
in.  aided,  and  abetted  the  late  rebellion  against  the  authority  of  the  United  States. ' 

I  have  also  considered  the  letter  of  the  Commissioner  of  Pensions,  dated  May  10, 
LS99,  wherein  he  expresses  the  opinion  that  section  4716  of  the  Revised  Statutes  doea 
not  apply  to  claims  under  section  2  of  the  act  of  June  27,  1890,  and  suggests  that  the 
departmental  decisions  to  the  contrary  should  be  overruled. 

The  opinion  of  Assistant  Secretary  Davis,  rendered  March  26, 1898,  upon  the  claim 
of  George  W.  Gilbert,  and  reported  in  9  Pension  Decisions,  279,  accurately  sets  forth 
the  legislation  of  Congress  affecting  this  question,  properly  states  and  applies  perti- 
nent rules  of  interpretation,  gives  full  consideration  to  the  arguments  now  presented 
by  the  Commissioner  of  Pensions,  and  announces  the  conclusion  that  section  4716  of 
the  Revised  Statutes  does  apply  to  claims  under  section  2  of  the  act  of  June  27, 
1)^,  and  that  therefore  one  who  voluntarily  engaged  in  or  aided  and  abetted  the 
rebellion  against  the  authority  of  the  United  States  is  not  entitled  to  receive  a 
]ien8ion  thereunder. 

In  my  opinion,  the  conclusion  reached  by  Assistant  Secretary  Davis  is  correct,  and 
his  presentation  of  the  matter  is  so  comprehensive  as  to  preclude  elaboration.  I 
therefore  recommend  that  the  decision  in  the  Gilbert  case  be  sustained. 

Herewith  are  the  papers. 

Very  respectfully,  Willis  VanDevantbr, 

Jssiataut  Atiofftey- General. 
Department  of  the  Interior. 
Approved  May  17,  1899. 

E.  A.  Hitchcock,  Secretary, 


marriagk  and  dn^orce-t>rpedimknt. 

Fredricka  Kent  (widow). 

Soldier  married  claimant  by  ceremony  in  1861,  when  he  had  a  fonner  wife  living, 
who  was  divorced  from  him  twenty-three  months  thereafter.  Claimant  and 
soldier  lived  together  as  husband  and  wife,  aud  were  so  recognized  by  their 
neighbors  and  relatives,  for  twenty-six  years  after  the  removal  of  the  impedi- 
ment to  their  marriage,  and  up  to  the  date  of  soldier's  death. 

Held,  That  under  the  laws  of  the  State  of  Ohio,  where  the  parties  resided,  a  common- 
law  marriage  contracted  after  the  removal  of  said  impediment  will  be  presumed. 
(Bremer  v.  Briggs,  32  Ohio  St.,  378,  and  Swartz  r.  State,  33  Ohio  C.  C.  Rep.,  62.) 

AifHfMant  Secretary  Webster  Davis   to  the  Commissioner  of  Pensions^ 

May  22,  1899. 

Fredricka,  as  widow  of  Robert  E.  Kent,  formerly  a  private  iu  Com- 
paiiy  E,  Twenty-first  Illinois  Volunteer  Infantry,  filed  her  application 
under  tbe  act  of  June  27, 1890,  claim  being  rejected  on  August  31, 1894, 
on  the  ground  that  claimant  was  not  tbe  widow  of  the  soldier.    An 
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appeal  filed  on  February  17, 1898,  contends  that  rejection  is  contrary  to 
law. 

The  facts  in  this  case  may  be  sammed  up  as  follows,  the  witnesses 
agreeing  upon  all  points. 

Robert  E.  Kent,  the  soldier  herein,  married  Maria  L. ( ?)  on 

August  27,  and  in  the  year  1853  or  1854,  at  Circleville,  Ohio.  Shortly 
thereafter,  as  near  as  can  be  ascertained  by  the  evidence,  which  was  not 
well  taken  upon  that  and  other  points,  the  couple  resided  in  the  town 
of  Lancaster,  Ohio,  to  which  place  the  soldier  had  come  when  a  youth, 
probably  from  Virginia,  some  fifteen  years  previous.  During  all  of  his 
residence  in  Ohio,  before  and  after  marriage,  he  was  acquainted  with 
claimant,  who  was  a  German  domestic  and  unable  to  read  or  write. 
That  claimant  and  soldier,  either  before  or  after  the  marriage  referred 
to,  were  criminally  intimate  does  not  admit  of  doubt,  and  it  appears 
that  a  child,  the  fruit  of  this  illicit  intercourse,  died  soon  after  birth. 
It  is  not  material  as  to  when  this  intimacy  was  in  x>rogress,  although 
the  fact  of  said  intimacy  has  a  collateral  bearing  on  the  main  issue 
herein. 

Some  two  years  before  the  war  of  the  rebellion,  soldier  and  his  family 
moved  to  Illinois,  from  which  State  he  enlisted  in  1861,  being  honorably 
discharged  from  the  service  in  1863,  returning  to  his  family  at  Loving- 
ton,  111.  Disagreements  and  discussions  soon  arose  between  the  soldier 
and  his  wife,  and  the  soldier  shortly  after  left  his  wife  and  went  back  to 
Lancaster,  Ohio.  Here  he  renewed  his  acquaintance  with  claimant, 
although  not  in  a  criminal  way,  and  informed  her  that  he  was  divorced 
from  his  wife,  exhibiting  some  papers  to  her,  stating  that  they  were  his 
divorce  pai)ers,  and  proposed  marriage.  He  told  his  sister,  who  has  tes- 
tified in  the  case,  the  same  story,  and  she  believed  him.  In  fact,  it  is 
in  evidence  from  the  testimony  of  excellent  witnesses  that  it  was  uni- 
versally believed,  without  exception,  that  soldier  had  been  divorced 
and  was  at  liberty  to  marry  claimant.  Claimant  not  being  able  to  read 
or  write,  did  not  examine  the  papers  shown  her,  but  accepted  soldiers 
statements  as  true,  and  was  married  to  him,  by  ceremony,  on  April  25, 
1864. 

In  March,  1866,  the  former  wife  obtained  a  divorce  from  soldier  in 
Sullivan  County,  111.,  no  knowledge  of  such  proceedings  appearing  to 
have  ever  reached  the  ears  of  claimant  or  soldier's  relations  or  a<5quaint- 
ances.  From  April  25,  1864,  up  to  the  soldier's  death  on  October  3, 
1892,  soldier  and  Fredricka  lived  and  cohabited  as  man  and  wife,  and 
were  nniversally  acknowledged  as  such  by  their  acquaintances — chil- 
dren being  born  to  them — not  a  single  individual  in  the  community 
ever  suspecting  that  there  was  any  impediment  existing  at  the  date  of 
this  marriage.  It  may  be  further  stated  that  some  little  time  after  the 
second  marriage  two  of  soldier's  children  by  the  first  wife  were  taken 
into  the  family  and  brouglit  up  by  soldier  and  claimant.  The  fact  that 
the  divorce  was  not  obtained  until  twenty-three  months  after  the  cele- 
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bration  of  thid  second  marriage  appears  to  have  been  first  brought  out 
by  claimant's  attorney,  who  investigated  the  matter  during  the  prose- 
cution of  this  claim.  Soldier  not  only  successfully  deceived  claimant, 
bat  he  also  successfully  deceived  his  relations,  neighbors,  and  acquaint- 
ances in  this  particular.  That  he  was  something  of  a  Lothario  in  his 
early  days  must  be  admitted,  but  it  should  be  stated  that  from  the  time 
be  manned  claimant  up  to  the  time  of  his  death  his  life  was  an  exem- 
plary one.  Both  he  and  Fredricka  became  members  of  the  Episcopal 
Church  shortly  after  their  marriage,  and  they  lived  together  continu- 
ously in  Lancaster,  Ohio,  as  man  and  wife,  brought  up  a  family  of 
children,  and  had,  without  exception,  the  respect  and  countenance  of 
their  neighbors,  acquaintances,  and  relations  for  the  succeeding  twenty- 
eight  years,  until  his  death. 

I  have  narrated  the  facts  somewhat  in  detail,  for  it  will  presently  be 
seen  that  they  all  have  an  important  bearing  upon  the  case. 

Section  2  of  the  act  of  August  7,  1882,  recites: 

Marriages  «  «  »  shall  be  proven  in  pension  cases  to  be  legal  marriages 
arcording  to  the  laws  of  the  place  where  the  parties  resided  at  the  time  of  marriage, 
or  at  the  time  when  the  right  to  pension  accrued. 

It  becomes  necessary,  then,  the  marriage  having  taken  place  in  Ohio, 
to  determine  what  is  the  law  in  the  State  of  Ohio  upon  the  issue  here 
presented. 

It  is  indisputable  law  that  whenever  either  party  to  a  marriage  has 
been  previously  married,  said  first  marriage  never  having  been  dissolved, 
the  second  marriage  is  not  voidable,  but  is  a  nullity  and  absolutely 
void;  and  further,  that  when  or  after  the  said  impediment  has  b.een 
removed  there  must  be,  in  order  that  the  second  marriage  become  valid, 
a  new  relation  entered  into.  (Stewart  on  Mar.  and  Div.,  sees.  76  and 
132  and  cases  cited.) 

No  ceremony  having  been  i)erformed  subsequent  to  the  one  of  April 
25,  1864,  if  claimant  can  maintain  her  case  it  must  be  upon  the  theory 
that  after  the  decree  of  divorce  was  obtained,  in  March,  1866,  a  common- 
law  marriage  came  into  existence.  The  first  question,  then,  is  as  to 
whether,  and  if  so  under  what  conditions,  a  common-law  marriage  is 
recognized  in  the  State  of  Ohio.  There  having  been  some  doubts 
raised  during  the  adjudication  of  this  claim  as  to  the  above  query,  it  is 
well  to  have  it  disposed  of. 

As  to  the  general  proposition  regarding  the  validity  of  a  common-law 
marriage,  we  have  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Meister  v.  Moore  (96  U.  S.,  76),  viz: 

Marriage  is  everywhere  regarded  as  a  civil  contract.     Statutes,  it  is  trae,  regulate 
the  mode  of  entering  into  the  contract,  but  they  do  not  coufer  the  right.     *     *"     * 
Whatever  directions  they  may  give  respecting  its  formation  and  solemnization, 
courts  have  usually  held  a  marriage  good  at  common  law  to  be  good  uot  withstanding 
the  statutes,  unless  they  contain  express  words  of  nullity. 

A  carefhl  examination  of  the  statutes  of  Ohio  not  only  fails  to  dis- 
close any  express  words  of  nullity  regarding  a  common-law  marriage. 
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but  there  are  decisions  of  the  supreme  court  of  said  State  which  bear 
directly  on  this  issue. 

In  the  case  ('f  Carmichael  v.  State  (20  O.  S,,  553),  the  issue  was  one  of 
bigamy,  the  second  marriage  by  reason  of  which  Carmichael  was  prose- 
cuted not  having  been  solemnized  under  the  statutes.  The  court  said, 
in  passing  upon  this  marriage,  that  they  should  adhere  to  that — 

*  *  *  rule  of  constmction  which  appears  to  he  estahliahed  hy  the  authoritien, 
that  a  marriage  good  at  common  law  is  good  notwithstanding  the  existence  of  any 
statute  on  the  suhject,  unless  the  statute  contains  express  words  of  nullity. 

The  court  further  stated : 

It  is  said  by  the  judge  in  Catterall  r.  Sweetman  (1  Rob.  Ecc.  Rep.,  304-307):  *'So 
far  as  my  research  extends^  it  appears  that  there  never  has  been  a  decision  that  any 
words  in  a  statute  as  to  marriage,  though  prohibitory  or  negative,  have  been  held  to 
infer  nullity  unless  that  nullity  was  declared  in  the  act." 

It  was  held  in  this  case  (Carmichael  v.  State) — 

*  *  *  that  it  was  to  be  inferred  from  the  statement  that  the  parties  openly 
and  mutually  consented  to  a  contract  of  present  marriage  then  to  become  husband 
and  wife,  and  thereafter  cohabited  as  such,  and  that  this  constitute<l  a  legal  marriage. 

In  a  later  case  (1883),  Bremer  v.  Briggs  (32  O.  S.,  478),  the  court  said  : 

It  is  now  too  well  settled  to  admit  of  dispute  that  in  all  civil  actions,  when  the 
rights  to  succession  of  an  estate  depend  on  the  existence  of  a  marriage,  it  may  be 
proved  by  reputation,  declaration,  and  conduct  of  the  parties. 

The  court  summed  up  its  finding  as  follows: 

A  marriage,  in  fact,  may  be  established  by  showing  that  they  lived  together  and 
cohabited  as  man  and  wife  for  a  series  of  years;  that  they  always  recognized  and 
treated  each  other  as  such,  and  that  they  were  so  treated  and  respected  in  the  com- 
munity and  circle  in  which  they  moved. 

See  also  to  the  same  eflfect  Railroad  Co.  v.  Cobb  (35  O.  S.,  94). 

Further  argument  upon  this  particlar  point  would  seem  to  be  super- 
fluous, and  I  accordingly  hold  a  common-law  marriage  to  be  valid  and 
legal  in  the  State  of  Ohio. 

As  to  a  common-law  marriage  arising  upon  the  removal  of  a  preexist- 
ing impediment,  it  can  not  be  successfully  denied  but  that  the  appel- 
late courts  in  difi'erent  States  are  not  in  unison  in  their  opinions  upon 
a  given  state  of  facts,  but  it  is  evident  that  the  general  scope  of  the 
decisions  upon  this  point  are  plainly  divisible  into  two  classes.  First, 
those  which  compel  a  showing  that  a  new  relation  has  been  entered  into 
after  the  removal  of  the  impediment,  such  relation  to  be  established 
upon  evidence  proving  that  the  parties  were  aware  of  the  removal  of  the 
impediment,  and  that  tbey  thereafter  practically  agreed  to  a  new  con- 
tract. Second,  those  which  allow  a  presumption  of  a  new  contract  to 
obtain  by  reason  of  such  conditions  as  would  prove  a  common-law  mar- 
riage. The  decisions  in  both  classes  are  founded  upon  the  establishment 
of  a  common-law  marriage,  but  one  class  relies  upon  proof  that  a  newrela- 
tion  has  been  actually  entered  into  as  a  fact,  while  the  other  class  rests 
upon  a  presumption  of  such  a  fact.  The  line  between  these  two  classes 
*s  a  broad  one,  and  is  as  clearly  discernible  as  that  which  separates  a 
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proof  of  actual  death,  and  those  facts  upon  which  a  presumption  of 
death  rests,  or  as  between  something  proved  by  direct  or  something 
proved  by  circumstantial  evidence.  That  to  the  second  class  belong 
the  decisions  of  the  Ohio  appellate  courts  will  be  seeu  by  references 
made  later  on  in  this  opinion. 

I  desire  to  call  particular  attention  at  this  point  to  the  fact  that  the 
decisions  mentioned  in  the  second  class  are  not  always  parallel  ones; 
that  is,  they  vary  widely  according  to  the  State  in  which  the  decision 
emanates.  The  courts  of  one  State  allow  a  presumption  of  marriage 
to  attach,  when  the  courts  of  another  State  do  not  under  the  same 
circumstances  and  conditions.  It  is  hazardous,  therefore,  in  discussing 
as  to  what  evidence  would  be  sufficient  on  which  to  found  a  presump- 
tion of  common-law  marriage  after  an  impediment  is  removed,  in  any 
certain  State,  to  refer,  as  to  principles,  to  decisions  of  other  States, 
even  if  the  facts  are  the  same  or  equivalent.  The  only  safe  procedure, 
in  view  of  the  terms  of  the  act  of  August  7, 1882,  is  to  follow  closely 
on  the  steps  of  the  appellate  courts  in  the  State  in  which  the  case 
arises;  for  a  resort  to  doctrines  laid  down  and  decisions  rendered  in 
other  States  will  generally  lead,  as  to  this  particular  issue,  to  inex- 
tricable confusion.  Following,  then,  what  seems  to  be  the  safest  lines, 
it  is  necessary  to  determine,  from  the  decisions  of  appellate  courts  of 
the  State  of  Ohio,  what  facts,  conditions,  or  circumstances  are  neces- 
sary to  be  evidenced  in  order  that  a  common-law  marriage  may  be 
presumed  to  have  been  consummated  after  an  impediment  has  been 
removed,  which  impediment  has  made  a  former  ceremonial  marriage 
null  and  void.  Or,  to  be  some  little  more  explicit,  and  to  cover  a  greater 
variety  of  cases,  to  discover  if,  in  the  State  of  Ohio,  a  marital  tie, 
illicit  at  inception,  may  become  a  valid  and  legal  one  by  reason  of  pre- 
sumptions attaching  after  an  impediment  has  been  removed. 

After  an  exhaustive  search,  I  Und  but  one  case  in  the  State  of  Ohio  in 
which  the  issue  is  discussed  (and  this  is  found  in  XIII  Ohio  O.  0.  Rep., 
62),  being  the  appeal  in  the  case  of  Swartz  v.  State,  the  verdict  being 
sustained.  The  facts  were  as  follows :  Swartz  was  indicted  and  tried 
for  bigamy  and  was  found  guilty  in  the  trial  court.  It  appears  that 
Swartz  formerly  had  illicit  relations  with  one  Henrietta,  but  that  later 
on  they  assumed  the  relation  of  man  and  wife,  evidenced  only  by  repu- 
tation, cohabitation,  and  declarations.  They  lived  thus  for  some  nine 
years,  and  raised  two  children.  Thereafter  Swartz  married,  under 
the  statute,  one  Kittie  Stoner.  He  was  arrested  for  bigamy,  and  the 
defense  sought  to  show  that  there  had  been  but  one  marriage,  the 
attempt  being  made  to  disavow  the  union  between  Swartz  and  Henrietta. 

The  trial  judge  in  passing  upon  the  question  as  to  whether  the  com- 
mon-law marriage  between  Henrietta  and  Swartz  was  valid,  used  this 
language: 

This  marriage  is  as  just  and  valid  in  Ohio  as  though  a  chime  of  bells  played  i 
wedding  march,  and  a  balf  a  dozen  bishops  and  clergymen  assisted  at  the  ceremony 
before  a  thousand  people. 
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The  appellate  court  not  only  sustained  the  holding  but  approved  the 
language  as  a  correct  expression  of  the  law.  In  further  discussing  the 
case  the  appellate  court  took  up  the  question  as  to  a  marriage  illicit  at 
commencement,  raising  the  issue  as  to  whether  a  common-law  marriage 
could  be  presumed  to  have  been  entered  into  later  on,  the  issue  being 
identical  with  that  arising  under  the  present  appeal.  Note  well  that 
in  the  Oliio  case  it  was  a  question  of  presumption,  and  not  one  based 
upon  subsequent  contract,  after  the  illicit  feature  was  removed.  The 
court  cited  with  favor,  in  discussing  the  proposition,  the  case  of  Yates 
r.  Houston  (3  Tex.,  4'J3),  in  which  case  Tabitha  Harris  married  one 
Jiams,  Jiams  having  a  wife  living  at  the  time,  Tabitha  being  then 
cognizant  of  the  fact  that  Jiams  had  this  wife.  The  Texas  court  first 
allowed  the  presumption  of  the  death  of  the  first  wife  to  atta<;h,  and 
then  stated  that  the  continued  cohabitation  after  the  presumption  of 
death  attached  was  enough  to  confirm  the  marriage  status  of  Tabitha. 
The  Ohio  court  further  quoted  the  following  rule  from  Bishop  on  Mar- 
riage and  Divorce: 

Though  tlift  int«'rmarriage  betwet^n  the  parents  may  have  been  admittedly  wrong- 
ful and  illicit  in  its  iureption,  because  of  some  legal  impediment  to  marriage,  yet 
after  its  removal  slight  circumstances  may  and  ought  in  a  doubtful  case  to  be  pressed 
into  service  for  showing  that  the  parties  have  converted  what  was  at  first  an  nnlaw- 
ful  into  a  subsequent  lawful  union. 

They  further  considered  the  following  rule,  found  in  State  p.  Worth- 
ingham  (23  Minn.,  523)  to  be  sound;  although  it  should  be  stated  that 
the  courts  of  most  of  the  States  hold  to  the  contrary  opinion  in  the 
abstract.  (See  cases  cited  in  Mary  B.  McCoUum,  G  P.  D.,  93.)  The 
presumption  that  a  cohabitation  illicit  at  its  inception  remains  such  in 
character  during  its  continuance  is  one  of  fact  for  the  jury,  and  not  cue 
of  law.  The  Ohio  court  closed  its  opinion  by  citing  with  approval  the 
case  of  Peet  r.  Peet  (52  Mich.,  4(>4),  in  which  the  following  language 
occurs : 

On  much  less  evidence  tlian  the  living  together  for  twenty  years,  and  the  bringing 
of  13  children  into  the  world,  marriage  has  been  inferred,  even  in  cafw's  where  the 
cohabitation  was  shown  to  be  meretricious  in  its  origin. 

Note  well  that  the  above  holding  (in  Swartz  v.  State)  was  in  a  crim- 
inal case,  the  question  of  bigamy  being  at  issue,  and  that  the  appellate 
court  sustained  the  verdict  of  guilty  by  holding  that  a  common-law 
marriage  should  be  inferred  to  have  been  resolved  from  a  former  illicit 
connection,  after  the  illicit  feature  was  removed.  If  they  held  thus  in 
a  criminal  case,  there  can  be  no  question  as  to  what  they  would  hold 
in  a  civil  case. 

There  is  but  one  conclusion  to  be  drawn  from  the  foregoing,  and  that 
conclusion  is:  The  Ohio  courts  hold  that  a  common-law  Jiiarriage  may 
be  presumed  after  the  removal  of  an  impediment  that  invalidated  a 
former  marriage  between  the  same  parties. 

Summing  up,  then,  the  case  under  review  we  find  that  from  March  1, 
1866,  at  which  date  the  impediment  existing  to  the  marriage  between  the 
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soldier  and  Fredricka  was  removed,  ap  to  1892,  a  period  of  tweuty-six 
years,  the  soldier  and  Fredricka  lived  and  cohabited  together,  held  them- 
selves out  by  action  and  declaration  to  be  husband  and  wife,  raised  a 
family  of  children,  and  were  nniversally  known  to  be  hnsbaud  and  wife 
and  respected  and  regarded  as  such.  Every  element  of  a  common-law 
marriage  is  present,  and  under  the  cases  cited  it  must  be  held,  under 
the  laws  of  the  State  of  Ohio,  that  a  common-law  marriage  is  presumed 
to  have  taken  place  from  and  after  March,  1860. 

It  may  be  well  to  state  that  if  there  had  been  any  collusion  between 
the  soldier  and  claimant  as  to  an  existing  impediment  at  the  time  of 
their  ceremonial  marriage,  such  fact  would  completely  alter  the  con- 
clusion herein.  It  is  shown,  however,  that  there  was  no  such  collusion. 
Claimant  had,  in  earlier  days,  been  intimate  with  the  soldier.  He 
married  and  left  the  State,  and  returned  after  some  five  or  six  years, 
informing  claimant  that  he  was  free  to  marry.  Claimant  could  not 
read  or  write,  and  under  the  circumstances  had  a  perfect  right  to 
rely  upon  the  representations  made.  That  she  was  justified  in  so  doing 
is  made  apparent  from  the  fact  that  it  was  universally  believed,  not 
only  among  acquaintances,  but  among  soldier's  relations,  that  a  divorce 
had  been  previously  had.  Claimant's  reputation  for  truth  and  veracity 
is  good,  as  is  the  reputation  of  all  of  the  affiants  herein. 

It  is  necessary  to  state  that  this  opinion  has  to  do  only  with  this 
particular  case,  and  as  arising  under  the  laws  of  the  State  of  Ohio. 
It  is  not  to  be  taken  as  authority  in  any  case  arising  in  any  other  State, 
and  not  in  any  other  Ohio  case  only  so  far  as  the  facts  in  such  other 
Ohio  case  may  be  parallel.  The  conclusion  herein  appears  to  be  the 
only  one  possible  in  view  of  the  terms  of  the  act  of  August  7,  1882, 
and  the  law  as  stated  by  the  Ohio  courts. 

I  hold,  therefore,  that  the  claimant  herein  was  the  legal  wife,  and 
when  she  filed  her  claim  herein  was  the  widow  of  Robert  E.  Kent. 

The  action  appealed  from  is  reversed. 


MNE  OF  DITTY-ENGAGED  IX  ATIILKTIC:    SPORTS. 

LiNDLBY  RUDDICK. 

It  appearing  from  the  evidence  that  the  injnry  to  right  shoulder,  alleged  as  basis 
for  additional  pension,  was  incurred  by  this  pensioner  while  in  camp  eugaged  in 
athletic  sports,  and  was  not  the  result  of  any  wrongful  or  improper  conduct  on 
his  party  nor  in  violation  of  any  rule  or  regulation  of  the  military  service^  nor 
in  disobedience  of  orders  from  his  superior  ofiicers,  it  wns  error  to  hold  that  it 
had  not  been  received  in  line  of  duty. — (Henry  Newman,  8  P.  D.,  532.) 

Amstani  Secretary   Webster  Davis  to  the  Commissioner  of  Peivsions^ 

May  31, 1899. 

Lindley  Haddick,  late  private,  Company  G,  Sixty-seventh  Indiana 
Volunteer  Infantry,  is  a  pensioner  under  the  provisions  of  the  Revised 
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Statutes  at  the  rate  of  $14  per  month  for  chronic  diarrhea  and  result- 
ing  disease  of  rectum,  loss  of  teeth  and  disease  of  gums,  results  of 
scurvy,  and  injury  of  toes,  and  on  December  1,  189(>,  he  filed  in  year 
Bureau  an  application  for  additional  pension,  renewing  a  claim  alleged 
in  his  original  application  filed  March  17, 18S5,  based  on  an  injury  to 
right  shoulder,  alleged  to  have  been  incurred  in  line  of  duty  daring  his 
military  service.  Said  claim  was  rejected  on  June  11,  1894,  npon  the 
ground  that  said  injury  was  not  incurred  in  line  of  duty. 

From  said  action  appeal  was  taken  on  January  27,  1898. 

The  official  military  record  of  the  appellant's  service  furnishes  no 
evidence  of  the  incurrence  or  existence  therein  of  the  alleged  injury  to 
right  shoulder,  but  the  fact  that  he  was  injured  as  alleged  during  his 
army  service,  and  the  circumstances  under  which  said  injury  was 
incurred,  fully  appear  from  the  evidence  in  this  case. 

The  account  given  by  the  appellant,  on  a  special  examination  of  this 
case,  of  the  manner  and  circumstances  of  the  incurrence  of  the  injury 
to  his  right  shoulder  is  full,  clear,  and  circumstantial,  and  is  fully  and 
completely  corroborated  in  every  particular  by  several  witnesses  of  good 
character  and  undoubted  credibility  who  were  present  and  witnessed 
the  occurrence,  and  testify  from  personal  knowledge,  including  the  very 
comrade  who  was  responsible  for  and  the  cause  of  the  appellant's  being 
injured,  and  its  truth  and  accuracy  does  not  appear  to  have  ever  been 
questioned,  and  is  as  follows  : 

My  dislocation  of  Hhoulder  occurred  at  BarancaS;  Fla.  We  were  in  camp  there, 
and  I  think  it  was  in  February,  1865 ;  the  latter  part  of  February  or  first  part  of 
March  of  that  year.  It  was  this  way :  Several  of  us  comrades  were  engaged  in 
jumping,  while  lying  in  camp  at  that  place,  and  we  ha<l  a  habit,  when  defeated  in 
jumping,  of  saying  "pnll  my  arm,"  or  "pull  my  leg,"  instead  of  saying  "I  give  up," 
or  "I  have  lost,"  or  such  expressions  as  that.  On  one  occasion  I  wan  making  the 
third  trial,  and  had  made  two  hops,  and  saw  I  was  going  to  fail—that  the  head  man 
would  beat  me— and  I  turned  and  told  the  boys  to  ''pull  my  arm."  A  comrade, 
Charles  Spear,  put  his  left  arm  around  my  body,  and,  standing  at  my  back,  caught 
my  right  arm  close  to  the  shoulder  with  his  right  hand.  At  the  same  time  some 
other  of  the  comrades  caught  me  by  the  right  hand  and  wrist,  and  pulled  slightly, 
and  just  then  a  comrade  named  Jacob  Stewart  says,  ''Let  ihe  pull  his  arm,"  and  those 
who  had  hold  of  my  hand  and  wrist  let  go,  and  he  gave  it  a  sudden  jerk  backward, 
and  Charlie  Spear*s  hand,  pressing  against  my  humerus,  acted  as  a  fulcrum  as  my 
hand  was  carried  backward  (as  claimant's  hand  was  jerked  backward),  and  thus 
the  dislocation  was  produced.  We  were  out  jumping  as  mere  pastime.  We  had  no 
such  orders  fronj  our  superior  officers.  We  were  there  ready  for  service  at  any 
moment,  and  were  indulging  in  jumping  as  a  physical  exercise.  We  did  not  have 
much  drilling  then;  our  camp  duties  were  not  burdensome  and  we  needed  this 
exercise. 

Accepting,  then,  the  foregoing  account  of  the  incurrence  of  api>ellant's 
alleged  injury  as  correct  in  all  essential  particulars,  I  am  of  the  opinion 
that  it  could  not  be  properly  held  that  it  was  Incurred  out  of  the  line 
of  duty  under  the  present  views  and  holdings  of  this  Department,  as 
expressed  in  its  decisions  on  this  subject. 

Although  the  appellant  does  not  appear  to  have  been  acting  directly 
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ander  any  express  orders  from  his  officers  at  the  time,  he  was,  undoubt- 
edly, not  acting  in  contravention  of  any  rule  or  regulation  of  the  mili- 
tary service,  or  in  violation  or  disobedience  of  any  orders,  when  injured. 
On  the  contrary,  he  was  engaged  in  healthful  and  harmless  athletic 
sport,  such  as  is  not  only  permitted  but  directly  encouraged  and  pro- 
moted by  the  military  authorities  when  soldiers  are  in  camp  or  garrison. 
Neither  does  it  appear  that  the  appellant's  injury  was  occasioned  by 
wrongful  or  improper  conduct  on  his  part,  or  was  the  result  of  any  reck- 
lessness or  negligence  to  which  he  directly  contributed  or  for  which  he 
was  to  blame.  He  was,  rather,  the  victim  of  some  innocent  and  good- 
natured  but  rather  rough  and  boisterous  "  liors^)lay  "  on  the  part  of 
his  comrades,  in  which  there  does  not  appear  to  have  been  the  least 
suspicion  of  malice  or  bad  blood,  and  no  intention  whatever  of  hurting 
or  injuring  him.  The  injury  appears  to  have  been  wholly  unintentional 
and  accidental  on  the  part  of  appellant's  comrade,  and  I  am  of  the 
opinion  that  he  can  not  be  considered  as  out  of  the  line  of  military  duty 
when  it  was  inflicted  upon  him,  simply  for  the  reason  that  he  was  at 
the  time  in  camp  engaged  in  harmless  athletic  exercise. 

I  am  unable  to  distinguish  this  case  from  that  of  Henry  Newman, 
decided  October  10, 1896  (8  P.  D.,  532),  wherein  it  was  held  that  the 
rejection  of  a  claim  for  pension  based  on  an  injury  incurred  by  a  soldier 
while  engaged  in  playing  a  game  of  baseball  upon  the  ground  that  it 
had  not  been  incurred  in  the  line  of  duty  was  error,  and  that  the  soldier 
was  not  out  of  the  line  of  duty  when  so  engaged.  In  said  decision  the 
following  report  from  the  Adjutant-General  of  the  United  States  Army 
is  quoted  with  approval : 

Special  orders  are  never  issued  direetiuf;  soldiers  to  play  baseball,  nor  are  there 
any  general  orders  on  the  subject,  but  athletic  sports  by  enlisted  men  are  encouraged 
by  the  Department  as  promoting  the  efficiency  of  the  men,  and  it  has  been  the  rule 
of  the  Surgeon- General,  concurred  in  by  the  Department,  to  regard  injuries  received 
by  officers  and  enlisted  men  while  engaged  in  athletic  sports  in  camp  or  garrison  as 
incurred  in  lino  of  duty.  (See  Circular  4,  Surgeon-General's  Office,  July  28, 1885,  and 
paragraph  30,  circular,  Surgeon- GeneraFs  Office,  May  11, 1893.) 

Circular  4,  referred  to  in  the  foregoing,  is  as  follows: 

Injuries  received  by  officers  and  enlisted  men  while  engaged  in  athletic  sports, 
properly  indulged  in  by  them  while  in  camp  or  garrison,  are  to  be  regarded  as 
incurred  in  the  line  of  duty,  provided  ordinary  care  and  prudence  were  exercised 
and  that  the  games  indulged  in  were  not  of  an  unfriendly  nature  nor  in  pursuance 
of  any  wager. 

Paragraph  30  of  the  circular  of  the  Surgeon- General's  Office,  May  9, 
1893,  reads  as  follows: 

When  a  medical  officer  expresses  the  opinion  that  an  injury  occurring  during 
athletic  sports,  properly  indulged  in,  was  received  in  line  of  duty,  the  opiniou  is 
accepted  by  this  office  as  satisfactory  and  final. 

These  views  and  regulations  of  the  War  Department  apply  equally 
as  well  to  the  case  of  this  appellant  as  to  that  of  Kewman,  and  it  is 
clear,  therefore,  that  he  would  not  be  held  by  that  Department  as  hav- 
ing been  out  of  the  line  of  his  military  duty  as  a'  soldier  when  engaging 
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in  athletic  sports  in  camp,  and  that  if  injured  when  so  engaged  without 
fault,  negligence,  or  improper  conduct  on  his  part,  he  would  be  deemed 
by  the  military  authorities  to  have  incurred  such  injury  in  line  of  duty. 

I  am,  therefore,  clearly  of  the  opinion  that  the  rejection  of  this  claim 
for  additional  pension  upon  the  sole  and  only  ground  that  the  alleged 
.injury  of  appellant  was  not  incurred  in  line  of  duty  was  error,  and  is 
not  sustained  by  the  facts  in  evidence  in  this  case.  Said  action  is, 
therefore,  hereby  reversed  and  set  aside,  and  you  are  requested  to 
cause  said  claim  to  be  reopened  and  further  considered,  and  adjudi- 
cated upon  its  merits. 

Attention  is  invited  to  the  fact  that  this  decision  has  been  strictly 
confined  to  the  discussion  and  consideration  of  the  single  issue  upon 
which  this  claim  was  rejected,  the  question  of  line  of  duty,  no  opinion 
being  herein  expressed  or  implied  as  to  the  merits  of  the  claim  in  any 
other  respect,  or  as  to  whether  a  pensionable  disability  is  shown  to 
have  resulted  from  said  injury  to  shoulder,  these  being  matters  not 
presented  by  the  appeal  and  which  are  properly  left  for  cousiderat'on 
in  your  Bureau  upon  the  further  adjudication  of  this  case. 


MARRIAGE    AND    I3IVORCE- IMPEDIMENT. 

Harriet  Comstock  (alleged  widow). 

At  the  date  of  claimant's  alleged  marriage  to  soldier,  in  1865,  in  the  State  of  New 
York,  she  had  a  former  husband  living  from  whom  she  had  not  been  divorced. 
She  continued  to  live  and  cohabit  with  soldier  in  the  States  of  New  York,  Min- 
nesota, and  in  Michigan,  from  186.5  up  to  the  date  of  his  death,  in  1893.  Her 
first  husband  died  in  1866.  On  September  27,  1891,  a  marriage  ceremony  was 
performed  between  the  claimant  and  soldier  in  the  State  of  Michigan. 

Beldf  That  as  claimant's  relation  with  soldier  was  illicit  in  its  commencement,  it  is 
so  presumed  to  continue  until  a  changed  relation  is  proved,  and  actual  marriage 
can  not  bo  presumed  from  continued  cohabitation  and  reputation  after  the 
removal  of  the  legal  impediment  by  the  death  of  her  first  husband.  Rose  r. 
Rose  (67  Mich.,  619) ;  Eneu  A.  Palmer  (7  P.  D.,363) ;  Lpuisa  S.  Hoepfner  (9  P.  D., 
497)  J  Wilhelmina  K.  Mouteton  (10  P.  D.,  12),  and  Indiana  Christie  (ibid.,  15). 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

May  31j  1899. 

Harriet,  widow  of  Henry  Couistock,  late  private  Company  O,  Thirty- 
fourth  New  York  Infantry,  by  her  attorney,  appealed  January  27, 1898, 
from  the  bureau  action  of  January  2, 1897,  allowing  her  ohi-law  widow's 
claim,  certiticate  No.  437,387,  filed  December  26,  1893,  at  $8  per  month. 

It  is  contended  that  her  rate  should  have  been  $12  per  month  under 
the  act  of  March  19,  1886,  as  a  valid  marriage  between  the  claimant 
and  soldier  had  been  established  prior  to  the  passage  of  that  act. 

Appellant's  argument  is  as  follows: 

The  soldier  died  January  31,  1893.  At  the  time  of  the  claimant's  marriage  to  the 
soldier,  on  September  19,  1865,  she  had  a  husband  living.     She  was  again,  legally, 
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married  to  him  (the  soldier)  ou  April  17^  1891,  some  years  after  the  death  of  her  first 
husband.  Pension  was  allowed  under  the  general  law  at  $8  per  mouth  because  their 
marriage  did  not  take  place  until  after  March  19,  1886.  Testimony  was  furnished 
showing  that  from  the  time  of  the  death  of  the  claimant's  first  husband  until  the 
8oldi6r*8  death  he  and  the  claimant  lived  together  as  husband  and  wife,  and,  in 
fact,  from  the  time  of  their  first  marriage  to  each  other.  All  the  facts  were  shown 
by  testimony  to  the  Commissioner  of  Pensions,  but  he  paid  no  attention  to  the  fact 
of  the  common-law  mai  riage,  in  spite  of  the  decision  quoted. 

I  call  your  attention  to  the  decision  of  your  Department  iu  the  case  of  Margaret 
Anderson,  page  67,  vol.  4,  P.  D.,  in  which  it  is  held  that  '4f  by  the  law  of  the  place 
where  the  parties  dwell  a  mere  mutual  consent  constitutes  marriage,  then  if  they  are 
living  together  in  a  connection  which  both  desire  to  be  matrimonial,  but  an  impedi- 
ment renders  the  marriage  void,  valid  marriage  will  instantly  arise  ou  the  removal 
of  the  impediment  while  the  mntual  wish  for  marriage  continues.  It  is  immaterial 
to  this  result  whether  the  impediment  was  known  to  the  parties  or  not,  nor  is  this  a 
mere  rale  of  evidence.  The  law  makes  them  hnsbaud  and  wife."  (Bishop  on  Mar- 
riage and  Divorce,  vol.  1.)  Testimony  was  furnished  showing  that  these  parties 
came  to  Minnesota  in  May,  1865,  living  together  as  husband  and  wife,  and  that  they 
continued  to  so  live  until  June,  1884,  when  they  mo%'ed  to  Michigan.  A  common-law 
marriage  is  accepted  as  valid  in  the  State  of  Minnesota,  as  also  in  Michigan.  Testi- 
mony was  famished  showing  that  Henry  Comstock,  the  soldier,  was  married  to  Har- 
riet Birdsall,  the  claimant,  in  the  year  1865,  and  that  from  that  time  until  his  death 
they  lived  together  as  husband  and  wife.  Also  testimony  was  furnished  showing 
that  James  A.  Birdsall,  the  claimant's  former  husband,  died  in  September,  1866. 

I  claim  that  upon  his  death  a  valid  marriage  instantly  arose  between  the  claimant 
and  the  soldier.  I  also  desire  to  call  your  attention  to  your  decision  rendered  in  the 
claim  for  pension  of  Margaret  L.  Thomas,  decision  No.  63,  C.  S.  In  this  case  the 
soldier  at  the  time  of  his  marriage  to  the  claimant  had  au  undivorced  wife  living 
who  was  subsequently  divorced  from  him  about  two  years  after  his  marriage  to  the 
claimant.  It  is  held  in  that  case  that  a  valid  marriage  subsequent  to  the  removal 
of  the  impediment  will  be  presumed.  This  was  done  because  the  claimant  was  the 
innocent  party,  having  known  nothing  of  the  soldier's  former  wife,  but  in  the  deci- 
sion I  have  quoted  above  it  is  stated  that  '*it  is  immaterial  to  this  result  whether 
the  impediment  was  known  to  the  parties  or  not."  Therefore,  we  believe  that  we 
have  established  the  fact  that  a  valid  marriage  arose  immediately  upon  the  death  of 
the  claimant's  first  husband,  in  1866,  and  testimony  having  been  furnished  that  they 
continued  to  live  together  as  husband  and  wife  and  cohabited  as  such,  their  marriage 
mnst  be  accepted  as  having  taken  place  prior  to  March  19,  188H.  We  therefore  re- 
Hpectfully  ask  that  the  action  of  the  Pension  Office  bo  reversed  and  that  a  reissue 
certificate  be  ordered  granted,  allowing  pension  at  $12  per  mouth  instead  of  ^. 

Soldier  enlisted  June  15,  1861,  and  was  discharged  June  30, 1865. 
He  died  in  tbe  State  of  Michigan,  January  30,  1893,  in  which  State  he 
was  married  to  claimant  September  27, 1891. 

Claimant  contends  that  she  was  first  married  to  soldier  in  Herkimer 
County,  in  the  State  of  New  York,  September  19, 1865,  but  she  admits 
that  at  that  time  she  had  another  husband,  one  James  G.  Birdsall,  liv- 
ing, from  whom  she  had  not  been  divorced ;  that  Birdsall  had  deserted 
her  and  had  not  furnished  her  any  support  for  several  years  prior  to  her 
said  alleged  marriage  to  soldier  in  1865;  that  Birdsall  died  September 
12, 1866,  at  which  time  she  was  living  with  said  Henry  Comstock,  the 
soldier,  as  his  wife,  in  Blue  Earth  County,  Minn.;  that  she  so  continued 
to  live  with  said  soldier  in  Minnesota  until  about  June,  1884,  when 
they  removed  to  Barry  County,  Mich.,  where  she  continued  to  reside 
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and  cohabit  as  husband  and  wife  up  to  September  27, 1891,  when  a 
second  and  a  ceremonial  marriage  was  celebrated  before  a  justice  of  the 
peace  at  Castleton,  Barry  County,  Mich.,  and  that  she  continued  to 
reside  with  soldier  as  his  wife  to  the  date  of  his  death. 

Several  witnesses  have  testified  to  the  domestic  relations  of  claimant 
and  soldier,  both  in  Minnesota  and  Michigan,  and  that  they  were 
regarded  and  recognized  by  their  neighbors  as  husband  and  wife. 

It  was  held  by  Assistant  Secretary  Bussey  (6  P.  D.,  200),  that — 

Where  at  the  time  of  the  marriage  an  impedimeut  exists  to  the  marriage  of  either 
party,  such  marriage  is  illicit,  and  no  presumption  in  favor  of  marriage  snbseqne.nt 
to  the  removal  of  such  impediment  can  arise  from  the  parties^  long-con  tinned  cohab- 
itation and  recognition  of  each  other  as  husband  and  wife,  unless  the  proof  shows 
a  change  in  the  character  of  their  relation  subsequent  to  the  removal  of  impediment. 

No  change  in  the  relations  of  these  parties  is  shown  subsequent  to 
the  death  of  claimant's  first  husband,  in  1866,  prior  to  the  date  of  their 
Michigan  marriage,  in  1891.  Claimant's  alleged  marriage  to  soldier  in 
New  York,  in  1865,  was  void,  as  at  that  date  she  had  a  former  husband 
who  was  living,  and  her  relations  with  the  soldier  were  therefore  illegal 
and  illicit. 

I  am  of  the  opinion  that  as  claimant's  relation  with  soldier  was 
illicitin  its  commencement,  it  is  so  presumed  to  continue  until  a  changed 
relation  is  x)roved,  and  actual  marriage  can  not  be  presumed  from  con- 
tinued cohabitation  and  reputation  after  the  removal  of  the  legal 
impediment  by  the  death  of  her  first  husband.  See  Rose  v.  Hose  (67 
Mich.,  619) ;  Ellen  A.  Palmer  (7  P.  D.,  363) ;  Louisa  S.  Hoepfner  (9  P.  D., 
497);  Wilhelmina  K.  Monteton  (10  P.  D.,  12),  and  Indiana  Christie 
(ibid.,  16). 

The  syllabus  to  the  Michigan  case  (Rose  r.  Rose),  above  cited,  decided 
in  1888,  announces  the  general  doctrine  applicable  to  this  class  of  cases 
as  follows : 

Where  the  relation  between  a  man  and  woman  living  and  cohabiting  together  is 
illicit  in  its  commencement,  it  is  presumed  to  so  continue  until  a  changed  relation- 
ship is  proved ;  and  subsequent  actual  marriage  will  not  be  presumed  from  continued 
cohabitation  and  reputation  after  the  legal  impediment  to  entering  into  such  a  con- 
tract is  removed. 

The  facts  in  this  case  are  substantially  similar  to  those  in  the  case 
of  Ellen  A.  Palmer  (7  P.  1).,  363),  above  cited.  In  that  case,  as  in  this, 
the  question  arose  under  the  laws  of  New  York  and  Michigan,  under 
the  provisions  of  section  2  of  the  act  of  August  7,  1882,  which  pro- 
vides that  marriages  shall  be  proved  in  pension  cases  to  be  legal  mar- 
riages according  to  the  law  of  the  place  where  the  parties  resided  at 
the  time  of  the  marriage,  or  where  they  resided  at  the  time  when  the 
right  to  pension  accrued. 

In  that  case  the  soldier  had  no  knowledge  of  the  existence  of  an 
impediment.  In  this  case  there  is  no  evidence  that  soldier  had  any 
knowledge  of  the  existence  of  an  impediment,  at  least  prior  to  his 
marriage  in  1891,  and  that  marriage  is  the  only  evidence  tending  to 
show  knowledge  on  his  part  at  that  time.    Witliout  knowledge  of  the 
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impediment  there  could  be  no  valid  reason  for  new  consent.    As  said 
in  the  Palmer  Case — 

Had  the  second  husband  known  of  the  impediment  to  bis  maiTiage  he  could  have 
repudiated  and  refused  to  recognize  his  marriage  to  claimant  even  after  the  death 
of  said  first  husband.  A  relation  which  he  could  have  elected  to  dissolve,  had  the 
faA.'ts  been  brought  to  his  knowledge,  he  could  not  be  said  to  have  consented  to 
when  the  knowledge  of  the  fact  was  concealed  from  him.  It  does  not  appear  that 
opportunity  for  consent  was  afforded  after  the  removal  of  the  impediment.  So  far 
as  he  was  concerned  the  impediment  was  never  removed  prior  to  his  death.  Consent 
is  an  eRsential  part  of  all  marriage  contracts,  and  the  law  marries  no  one  against 
his  or  her  consent.     (Am.  and  Eng.  Ency.  of  Law,  vol.  14,  p.  508,  par.  6.) 

In  fact,  the  law  never  marries  anyone,  strictly  speaking.  The  intent 
and  acts  of  the  parties  under  the  law  and  in  conformity  with  the  law 
are  necessary  to  constitute  marriage.  Marriage  is  a  social  domestic 
status^  based  npon  contract,  and  consummated  and  controlled  by  law. 
The  word  contract  implies  a  valid  legal  contract,  and  this  implies  that 
the  parties  to  the  contract  must  both  be  capable  of  contracting;  and  as 
the  basis  of  the  contract  is  a  promise— i.  e.,  consent — the  parties  to  the 
contract  must  be  legally  competent  to  promise  or  consent.  (Stuart  on 
Marriage  and  Divorce,  par.  46.) 

The  Palmer  Case,  while  cited  and  approved  in  the  case  of  Margaret 
L.  Thomas  (9  P.  1).,  139),  yet  the  latter  case  drew  a  distinction  between 
the  innocent  and  guilty  party,  where  the  innocent  party  had  no  knowl- 
edge of  the  existence  of  an  impediment. 

This  distinction  can  only  properly  apply  to  a  case  where  the  innocent 
party  to  the  void  marriage  subsequently  acquires  knowledge  of  the 
existence  of  the  impediment,  and,  after  its  removal,  recognizes  the 
marital  relations  by  continuing  cohabitation.  Such  continuous  cohabi- 
tation and  repute  is  frequently  accepted  by  the  courts  as  evidence  of 
new  consent,  where  the  question  involved  is  the  right  of  such  innocent 
party  or  their' heirs.  (1  Bishop  on  Marriage  and  Divorce  and  Separa- 
tion, pars.  942  and  943,  and  cases  cited.) 

It  was  held  in  the  case  of  Catherine  Oonray,  docket  No.  39864, 
decided  April  13, 1899  (see  L.  B.  No.  318,  p.  9),  that  marriage  in  pen- 
sion cases  is  to  be  proven  under  section  2  of  the  act  of  August  7, 1882, 
and  that  this  Department  will  generally  be  guided,  though  not  abso- 
lutely bound,  by  the  construction  x)laced  upon  the  laws  of  a  State  by 
its  court  of  last  resort,  following  the  rule  adopted  by  the  United  States 
Sapreme  Court,  and  that  any  statement  in  the  opinion  in  the  case  of 
Margaret  L.  Thomas  (9  P.  D.,  139)  which  conflicts  with  this  rule  is 
modified  to  conform  therewith. 

So,  also,  it  may  be  stated  that  it  was  not  the  intention  in  the  Thomas 
Case  to  overrule  the  doctrine  in  the  Palmer  Case  (7  P.  D.,  363),  and  any 
language  used  in  said  Thomas  Case  which  implies  such  intent  is  hereby 
modified  to  conform  with  the  doctrine  in  the  Palmer  Case. 

In  this  case,  as  in  the  Palmer  Case,  the  claimants  alone  are  shown  to 
have  had  knowledge  of  the  existence  of  an  impediment  which  rendered 
the  first  marriage  void,  and  this  knowledge  was  not  brought  to  the 
attention  of  the  soldier,  Palmer,  but  he  died  in  total  ignorance  of  said 
fact. 
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So,  also,  in  this  case  it  is  not  shown  that  the  soldier  was  advised  of 
the  previous  marriage  of  his  wife,  and  the  only  satisfactory  evidence  in 
this  case  of  new  consent  is  foand  in  the  ceremonial  Michigan  marriage 
of  1891. 

The  rule  cited  by  claimant's  attorney,  from  1  Bishop  on  Marriage  and 
Divorce,  as  announced  in  the  case  of  Margaret  J.  Anderson  (4  P.  D., 
67),  is  not  followed  by  this  Department  in  pension  cases,  and  the 
Anderson  Case  was  overruled  in  the  case  of  Ann  E.  Server  (7  P.  D.,  468). 
See  also  Louisa  S.  Hoepfner  (9  P.  D.,  497);  Elizabeth  Schmidlin  (6  P.  D., 
200),  and  Thankful  Morse  (1  P.  D.,  56). 

As  a  legal  marriage  of  claimant  to  soldier  prior  to  March  19,  1880,  is 
not  proven  in  this  case,  the  action  appealed  from  is  affirmed. 


INSANE  OR  HELPLESS  MINORS-ACT  OF  JUNE  «T,  1890. 

Elmer  A.  Rodkey  (helpless  minor). 

Claimant  ie  anable  to  perform  any  manaal  labor,  can  not  bear  his  weight  upon  the 
right  lower  limb,  has  lateral  curvature  of  the  spine,  his  right  arm  is  atrophied 
and  wasted  away,  he  is  slightly  idiotic,  and  is  unable  to  dress  and  undress 
himself. 

Held,  That  he  is  so  permanently  heliiless,  within  the  meaning  of  the  third  section  of 
the  act  of  June  27,  1890,  as  to  be  entitled  to  a  continuance  of  his  pension  as  a 
minor  under  the  provisions  of  said  act. 

Assistafit  Secretary  Webster  Davis  to  the  Commissioner  of  PetisionSj  May 

31,  1899. 

James  llodkey  having  enlisted  on  September  15, 1862,  in  Company 
E,  Eighty-fourth  Pennsylvania  Volunteer  Infantry,  died  on  August  17, 
1864,  while  yet  in  the  military  service  of  the  United  Stated.  His  widow 
it  appears  remarried  on  March  1, 1866,  having  been  borne  upon  the  pen- 
sion roll  since  the  death  of  the  husband.  Soldier  left  also  oue  minor 
child,  Elmer  A.  Kodkey,  under  the  age  of  16  years  who  was  pensioned 
under  the  general  law  until  he  arrived  at  the  last- mentioned  age  on 
May  1,  1879,  (certificate  No.  109882). 

On  July  28, 1890,  the  minor,  Elmer  A.  Rodkey,  filed  a  declaration  under 
the  provisions  of  the  act  of  June  27, 1890,  seeking  a  continuance  of  his 
pension  by  reason  of  the  fact  that  he  is  permanently  helpless  within 
the  meaning  of  said  act. 

On  December  23,  1896,  his  claim  was  rejected  on  the  medical  ground 
that  claimant  is  not  permanently  disabled  within  the  meaning  of  said 
act. 

From  said  action  appeal  was  taken  on  September  15,  1897,  resting 
upon  the  contention  that  the  medical  evidence  in  the  case  and  the  cer- 
tificates of  medical  examinations  show  claimant  to  be  permanently 
helpless. 

The  claimant  was  subjected  to  a  medical  examination  on  August  5, 
1896,  at  which  time  he  was  reported  to  be  33  years  of  age,  with  a  fair 
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general  appearance  and  soft  muscles,  a  normal  condition  of  the  skin 
and  longae,  and  unimpaired  mind.  His  physical  affliction  was  said  to 
be  oue  of  those  peculiar  and  unexplainable  conditions  following  scar- 
let fever.  His  right  arm  from  the  shoulder  down  to  the  elbow  was 
atrophied  and  wasted  away,  measuring  3  inches  less  than  the  left.  In 
view  of  existing  conditions,  say  the  medical  board,  the  right  arm  is 
not  of  much  use.  The  left  hand  is  deformed  and  weak,  having  no 
power  scarcely  at  all  in  the  thumb.  The  right  leg  is  about  the  size  of 
that  of  a  boy  12  years  old,  and  is  atrophied  in  its  whole  length  from 
the  bip  to  the  foot,  being  3  inches  shorter  than  the  left.  He  can  wear 
a  iiamber  6  shoe  on  the  left,  and  a  number  3  on  the  right  foot.  The 
right  thigh  is  4  inches  less  in  circumference  than  the  left.  The  bilat- 
eral left  chest  measurement  is  seventeen  and  one-half,  and  the  right  fif- 
teen and  one  half-inches.  In  the  opinion  of  the  board,  it  was  almost 
impossible  for  claimant  to  dress  or  undress  himself.  There  was  consid- 
erable incoordination  in  all  his  movements.  He  walked  with  a  cane, 
and  in  walking  his  right  leg  was  of  but  little  use. 

Appellant  was  again  medically  examined  on  March  9, 1898.  In  addi- 
tion to  the  objective  conditions  described  in  the  former  medical  certifi- 
cate, it  was  reported  that  his  spine  is  curved  laterally  to  right  side  to 
tie  extent  of  2  inches  in  the  dorsal  and  lumbar  regions;  that  be  is 
slightly  idiotic,  apparently  from  an  early  arrested  develoiiment  of  men- 
tal faculties;  that  aside  from  this  his  mental  condition  is  good;  that  he 
talks  in  a  rational  way,  except  '^tiiat  he  places  stress  upon  matters 
which  he  considers  a  joke  or  something  humorous;"  that  he  is  totally 
unable  to  perform  manual  labor,  but  could  perform  mental  work;  that 
he  can  not  bear  his  weight  on  his  right  lower  limb,  and  his  right  arm 
isimi>aired  at  least  three-fourths. 

The  advisory  opinion  of  the  medical  referee  is  as  follows: 

This  niinur's  claim  was  rejected  on  December  23,  1896,  '^claimautnot  permanently 
(lisableil  within  the  nu^aning  of  the  act." 

8inco  this  rejection  and  the  filing  of  an  appeal,  another  medical  examination  has 
been  made.  The*' child"  has  not  been  shown  to  be  insane  or  idiotic.  The  board 
expressed  the  opinion  that  "he  could  perform  mental  work." 

He  had  an  atrophied  condition  of  the  muscles  of  the  right  side  of  body,  arm,  and 
leg,  with  shortening  of  the  right  leg,  and  considerable  weakness  of  the  arm  and  leg. 
The  board  states  that  aid  and  attendance  is  needed  "to  assist  him  to  put  on  his 
clothes."  Ho  is  unable  tu  perform  manual  labor,  but  the  report  does  not  show  him 
to  be  insane,  idiotic,  or  otherwise  permanently  helpless,  avul  it  is  believed  that  the 
rejection  of  the  claim  is  correct. 

The  beneficient  provision  of  the  third  section  of  the  act  of  June  27, 
1890,  as  it  relates  to  the  continuance  of  a  minor's  pension  beyond  the 
age  of  10  years,  applies  to  such  as  are  "  insane,  idiotic,  or  otherwise 
permanently  helpless  "  This  language  manifestly  includes  every  con- 
dition of  permanent  helplessness  which  is  not  the  result  of  vicious 
habits.  From  a  careful  consideration  of  the  objective  conditions  dis- 
closed by  medical  examinations  I  am  not  able  to  discover  wherein  the 
p.  D.— VOL.  10 15 
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claimant  is  not  permanently  helpless  in  the  sense  contemplated  by  the 
statute.  He  is  certainly  unable  to  perform  any  manaal  labor;  he  can 
not  bear  his  weight  ui)on  the  right  lower  limb  and  his  right  arm  is 
atropbied  and  wasted  away;  he  has  lateral  curvature  of  the  spine  and 
is  slightly  idiotic,  apparently  from  early  arrested  development  of  his 
mentaffaculties;  he  can  not  dress  or  undress  himself,  yet  he  is  declared 
by  one  medical  board  to  be  able  to  perform  mental  work.  It  is  not 
stated,  nor  does  it  appear  from  the  testimony,  in  what  manner  of  intel- 
lectual pursuit  he  could  earn  a  salary  sufficient  to  pay  even  for  being 
dressed  and  undressed  by  some  other  person.  There  must  be  some 
sort  of  physical  basis  as  a  necessary  condition  to  make  any  character 
of  ^'  mental  work  "  available  in  the  struggle  for  bread.  In  what  field 
of  mental  industry  can  this  man,  with  a  dwarfed  and  impaired  mental 
caliber,  who  is  physically  unable  to  dress  himself,  hope  to  obtain 
employment  that  will  remunerate  him  with  even  the  scantiest  means  of 
existence?  A  soldier  in  his  condition  would  be  pensionable  at  the  i-ate 
of  $50  per  month  under  the  general  law,  if  not  $72  per  mouth,  no  mat- 
ter what  his  mental  status  might  be.  The  pension  laws  generally  deal 
with  the  physical,  not  mental,  conditions.  It  is  true  that  insanity  may 
produce  a  pensionable  status,  but  the  reason  for  such  a  provision  lies 
in  the  fact  that  mental  incapacity  results  in  physical  inability.  Any 
degree  of  mental  impairment  which  does  not  work  a  resulting  incapacity 
for  the  intelligent  performance  of  manual  labor  is  not  regarded  in  esti- 
mating the  rights  of  an  applicant  under  any  pension  law. 

There  are  two  other  statutes  which  deal  with  physical  conditions 
defined  to  be  total  aud  permanent  helplessness.  The  act  of  Jane  18, 
1874,  provides  a  pension  of  $50  per  month  for  such  pensioners  under 
the  general  law  as  have  been,  by  total  blindness,  the  loss  of  both 
hands  or  both  feet,  or  any  other  injury,  rendered  permanently  aud 
totally  helpless,  requiring  the  regular  personal  aid  and  attendance  of 
another  person.  In  an  application  seeking  the  benefits  of  this  statute 
no  degree  of  mental  ability  or  power  of  intellectual  achievement  would 
work  any  detriment  to  the  status  of  the  beneficiary.  The  same  criti- 
cism is  true  of  any  case  arising  under  the  act  of  March  4,  1890,  which 
provides  a  pension  of  $72  per  month  by  reason  of  a  condition  of  total 
and  permanent  helplessness,  resulting  from  injuries  received  or  disease 
contracted  in  the  service. 

By  construing  the  acts  of  June  18,  1874,  and  of  March  4,  1890,  in 
pari  materia  with  the  act  of  June  27, 1890,  as  to  tlie  use  of  the  term 
"helplessness"  or  ^* helpless,"  I  can  not  escape  the  conviction  that  it  is 
used  in  the  same  sense  in  all  of  them ;  that  is,  that  said  term  primarily 
signifies  a  condition  of  physical  impairment.  It  will  be  remembered  that 
this  is  a  general-law  claim  under  section  4702,  Revised  Statutes,  and 
the  provision  in  the  act  of  June  27, 1890,  relating  to  the  continuance  of 
a  minor's  pension  under  the  general  law  is  an  amendment  of  said  sec- 
tion aud  is  to  be  construed  with  it  as  one  statute.  As  the  law  now 
stands,  therefore,  as  embodied  in  the  two  above-mentioned  acts,  and 
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in  section  4702,  Eevised  Statutes,  physical  lielplessness,  other  condi- 
tions being  present,  may  give  rise  to  a  pensionable  status  regardless 
of  mental  conditions. 

The  act  of  June  27, 1890,  in  the  case  of  minors,  provides  for  the  con- 
tinuation of  the  pension  where  there  is  shown  to  be  a  degree  of  perma- 
nent helplessness  resulting  from  insanity,  idiocy,  or  from  any  other 
cause.  The  provision  is  '^That  in  ease  a  minor  ^hild  is  insane,  idiotic, 
or  otherwise  permanently  helpless,"  etc.  Here  are 'three  separate  and 
distinct  sources  of  helplessness  enumerated  by  the  statute  which  may 
produce  a  pensionable  status.  The  first  two  are  mental  conditions; 
the  last  is  purely  a  physical  one.  Unless  the  phrase  "or  otherwise  per- 
manently helpless'^  is  senseless  and  meaningless,  it  has  reference  to  a 
condition  resulting  from  physical  causes.  The  phrase  is  placed  in  jux- 
taposition with  the  words  "  insane"  and  "  idiotic,"  not  by  way  of  apposi- 
tion, but  by  contrast.  The  plain  and  obvious  meaning  of  the  statute  is 
that  a  helpless  minor  may  be  entitled  to  a  continuance  of  his  pension  by 
total  insanity  or  total  idiocy,  or  by  reason  of  total  helplessness  result- 
ing from  purely  physical  causes,  without  regard  to  his  mental  condi- 
tion. If  it  be  incumbent  upon  an  applicant,  not  only  to  show  physical 
lielplessness,  but  also  to  establish  mental  unsoundness,  then  a  purely 
physical  condition  would  never  play  any  material  part  in  obtaining  the 
rniitinuance  of  a  minor's  pension. 

After  a  careful  consideration  of  all  the  papers  in  the  case,  I  am  led 
to  the  conclusion  that  the  action  of  rejection  was  erroneous,  and,  for 
reasons  hereinbefore  mentioned,  the  same  is  reversed,  with  instructions 
that  the  claim  be  readjudicated  in  accordance  with  this  opinion. 


marriage  .vxd  divorce— legitimacy. 
Alleged  Minors  of  Jonas  W.  Pulver. 

1.  A  conimon-luT?  marriage  is  good  in  the  State  of  Wisconsin.     A  marriage  in  Wis- 

consin when  one  of  the  parties  has  an  nudlvorced  living  husband  or  wife  is  void. 
After  such  impediment  is  removed  a  new  relation  mast  be  shown  to  have  been 
entered  into  as  a  fact;  otherwise  the  continuance  of  the  cohabitation  will  be 
presumed  to  be  illicit.     (Williams  r.  Williams,  46  Wis.,  464.) 

2.  Children  bom  of  a  marriage  null  in  law  are  legitimate  in  Wisconsin.     (Sec.  2274, 

R.  S.  Wis.,  and  Watts  et  al.  v.  Owen,  62  Wis.,  512.) 

3.  Such  fact  does  not,  however,  give  them  a  pensionable  status,  for  a  peuHionable 

statns  is  to  be  determined  wholly  by  the  laws  of  the  United  States,  which  limits 
a  minor's  title  to  one  which  was,  or  could  have  been,  in  the  legal  wife  ^  widow). 
(Sec.  4702,  R.  S.  U.  S.,  as  amended.) 

AsiUtant   Secretary  Webster  Davis  to  the  CornmUsioner  of  Pensions^ 

May  31^  1899. 

Alice  Lowth,  as  guardian  of  John  M.  and  Minnie,  minors  of  Jonas 
W.  Pulver,  formerly  a  private  in  Company  K,  Thirty-second  Wisconsin 
Volunteer  Infantry,  filed  an  application   under  the  general  law  on 
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September  13, 1886,  claim  being  rejected  on  February  23,  1897,  on  tlie 
ground  that  there  was  no  title  in  the  said  minors.^  An  appeal  filed  on 
March  2,  1898,  contends  that  rejection  is  contrary  to  law. 

The  facts  in  this  case  are  as  follows:  Sophronia  Green  was  married 
to  William  Shane  on  the  5th  day  of  June,  1858,  at  Westford,  Dodge 
County,  Wis.,  by  one  David  Blunt,  i)resumably  a  justice  of  the  i>eace. 
The  legality  of  this  marriage  is  neither  questioned  nor  doubted,  and 
its  solemnization  is  a  matter  of  record  in  the  ofiice  of  the  secretary  of 
state  in  the  State  of  Wisconsin,  a  transcript  of  the  necessary  record 
being  on  file  in  this  claim.  On  November  14, 1861,  this  Sophronia, 
under  her  maiden  name  of  Green,  was  married  to  Jonas  Pulver,  at 
Oconomowoc,  Waukesha  County,  Wis.,  under  the  rites  of  the  Congre 
gational  Church,  said  marriage  being  of  record  in  said  county,  a  tran- 
script of  the  record  being  on  file  herein.  It  appears  by  reliable  evi- 
dence  that  Pulver  and  Sophronia  lived  together,  cohabiting  as  man 
and  wife,  from  the  date  of  their  attempted  marriage  up  to  tlie  day  of 
the  death  of  Pulver,  the  soldier,  which  occurred  on  March  8,  18rS4, 
there  being  two  children  born  to  them,  who  were  under  the  age  of  16 
years  at  the  father's  death.  The  widow,  Sophronia,  remarried  in  one 
year,  this  time  to  one  Jacob  E.  Stilson.  She  died  on  May  14, 1894,  and 
it  is  admitted  that  the  former  husband,  Shane,  was  living  and  nudi- 
vorced  at  the  date  of  the  celebration  of  marriage  with  Pulver. 

This  claim  has  been  prosecuted  for  the  benefit  of  the  two  children 
mentioned,  and  it  is  contended  in  their  behalf  that  notwithstanding 
the  atlmitted  impediment  which  existed  at  the  date  of  the  attempted 
marriage  of  their  mother  with  soldier,  yet  said  marriage  was  a  gocnl 
and  valid  one,  and  the  children  are  legitimate,  made  so  in  any  event 
by  the  statutes  of  Wisconsin.  It  is  thus  seen  that  two  distinct  issues 
of  law  are  presented,  the  appellant  maintaining  the  affirmative:  First, 
a  marriage  celebrated  when  one  of  the  contracting  parties  is  not 
legally  competent  to  marry  is  not  necessarily  invalid  for  all  time; 
second,  if  a  child  born  of  such  marriage  is  legitimate,  he  has  a  pen- 
sionable status  under  the  general  law. 

The  statutes  of  the  United  States  allow  a  marriage,  in  pension  cases, 
to  be  proven  as  a  legal  marriage  ''  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  marriage "  (section  2,  act  of 
August  7, 1882).  and  the  first  proposition  in  the  appeal  will  be  dis- 
cussed wholly  as  to  whether  or  not  the  marriage  in  question  was  or 
ever  became  a  legal  one  in  the  State  of  Wisconsin. 

It  may  first  be  said  as  an  indisputable  statement  of  the  law  that  a 
marriage  celebrated  or  entered  into  when  one  of  the  parties  has  a  liv- 
ing undivorced  husband  or  wife  is  a  void  marriage;  not  merely  void- 
able, but  absolutely  null  and  void.  (Stewart  on  Mar.  and  Div.,  in  sees. 
76  and  132,  and  cases  cited.)  I  may  add  that  no  decision  by  any  appel- 
late court  in  any  of  our  States  appears  to  have  ever  been  rendered  to 
the  contrary.  Now,  while  this  must  be  accepted  as  a  legal  proposition, 
it  is  not  to  be  denied  but  that  the  courts  in  some  States  of  the  Union 
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have  ^oiie  to  great  length  iu  upholding  a  ceremonial  marriage  on  the 
grounds  of  public  policy,  a  previous  marriage  having  been  coutracted, 
even  although  it  became  necessary  thereby  to  presume  either  the  death 
of  one  of  the  parties  or  their  divorce.  Especially  is  this  true  in  cases 
where  the  contracting  parties  have  lived  in  a  matrimonial  relation  for 
a  considerable  term  of  years  and  children  have  been  born  as  a  result 
of  sucli  relation.  In  this  connection  I  am  convinced  that  under  the 
act  of  August  7,  1882,  this  Department  is  in  duty  bound,  so  far  as  is 
possible  with  sound  reasoning,  avoiding  clear  infractions  of  the  law,  to 
lollow  the  decisions  of  the  appellate  courts  of  the  several  States  where 
such  ail  issue  is  involved.  (See  case  of  Frederick  Kent,  10  P.  D.  211.) 
As  stated,  the  courts  of  some  of  our  States  have  gone  to  great  length  as 
to  the  principle  involved  herein,  but  a  reference  to  the  opinions  rendered 
by  the  supreme  court  of  the  State  of  Wisconsin  shows  that  court  not 
to  be  one  of  the  number.  The  issue  involved  in  the  case  at  bjir  is 
detinitely  discussed  in  the  case  of  Williams  r.  Williams  (16  Wis.,  464), 
the  facts  being  as  follows:  Jane,  the  lawful  wife  of  one  William  Jones, 
was  married  to  Lewis  Williams  on  the  9th  day  of  May,  1870,  said 
William  Jones  being  alive  and  undivorced  from  said  Jane  at  the  time. 
Ill  the  month  of  November,  1870  (six  months  after  the  marriage  of  Jane 
and  Williams),  she  was  lawfully  divorced  from  Jones  in  Kenosha 
('ounty.  Wis.  Williams  died  on  August  20,  1873,  and  in  a  suit  for 
dower  instituted  by  Jane,  the  purported  wife,  the  question  of  the 
Ifgality  of  her  marriage  with  Williams  came  before  the  supreme  court. 
The  issue  was  very  thoroughly  discussed,  and,  without  quoting  at  too 
mnch  length  from  the  opinion  rendered  in  the  case,  it  may  be  stated 
that  the  court  laid  down  the  following  propositions : 

The  general  and  ordinary  presumption  of  the  law  is  in  favor  of  innooence,  in 
qaestions  of  marriage,  and  of  legitimacy  where  children  are  concerned.  Cohabita- 
tion is  presumed  to  be  lawful  until  the  contrary  appears.  Where,  however,  the  con- 
nection between  the  parties  is  shown  to  have  had  an  illicit  origin,  and  to  be  criminal 
in  its  nature,  the  law  raises  no  presumption  of  marriage. 

The  court,  after  stating  the  above  to  be  sound  doctrine  and  citing 
authorities  in  support  of  it,  went  on  to  state : 

The  presumption  f^gainst  marriage,  where  the  connection  between  the  parties  is 
shown  to  have  been  illicit  in  origin,  may,  however,  be  overcome  by  proofs  showing 
that  the  original  connection  has  changed  in  its  character,  and  a  subsequent  marriage 
may  be  established  by  circumstances  without  actual  marriage  in  fact. 

The  court  did  not  hesitate  to  adhere  to  this  doctrine  as  sound  in  the 
abstract,  and  quoted  authorities  for  the  same,  largely  from  the  opinions 
of  the  court  of  appeals  in  the  State  of  New  York.  But,  in  order  to 
further  exemplify  their  views  in  regard  to  the  character  and  degree  of 
proof  necessary  in  their  opinion  in  such  cases,  they  adopted  the  rule 
laid  down  in  Foster  v.  Hawly  (8  Hun.,  New  York,  68),  which  reads  as 
follows: 

A  cohabitation  illicit  in  its  origin  is  presumed  to  be  of  that  character  unless  the 
contrary  be  proved,  and  can  not  be  transferred  into  matrimony  by  evidence  which 
&11S  short  of  establishing  the  fact  of  an  actual  contract  of  marriage.    Such  contract 
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may  be  proved  b^-  circnmstauces,  but  they  must  be  sach  as  to  exclude  the  iuference 
or  presumptiou  that  the  former  relation  continued,  and  satisfactorily  prove  that  it 
had  been  changed  into  that  of  actnal  matrimony  by  actnal  consent. 

Applying  this  rnle  to  their  own  case,  the  coart  sainmed  up,  as  to  the 
appellant,  that  if— 

*  *  "^  she  claims  a  lawful  marriage  with  snch  deceased  after  her  divorce,  and  after 
she  had  thereby  ocqnired  the  right  to  become  his  wife,  she  onghl  to  be  required  to 
establish  the  lact  of  such  Hubnequent  marriage,  either  by  expreHs  proof  of  the  con- 
tract of  marriage  or  by  circumstances  which  would  clearly  exclude  the  presumptiou 
that  Hhe  continued  to  live  with  him  under  nuch  illegal  contract  of  marriage. 

Two  things  of  great  importance  in  the  adjudication  of  pension  cases 
are  deducible  from  the  above.  First,  a  common-law  marriage  is  good 
in  the  State  of  Wisconsin.  Second,  a  marriage  entered  into  in  the 
State  of  Wisconsin,  either  of  the  contracting  parties  having  an  undi- 
vorced  living  husband  or  wife,  is  void  ab  initio.  The  relation  is  illicit, 
and  will  be  presumed  to  so  continue  unless  after  the  impediment  has 
been  removed  a  new  relation  is  shown  to  have  been  entered  into  as  a 
fact.  This  holding  is  in  consonance  with  the  holdings  in  the  great 
majority  of  the  States  of  the  Union.  It  needs  no  argument  to  prove 
that  in  such  a  case  neither  death  nor  divorce  would  be  presumed  in 
Wisconsin,  when  their  supreme  court  refuse  to  hohl  such  a  marriage 
legal  even  after  a  divorce  was  actually  shown. 

Applying,  then,  the  doctrines  and  principles  of  the  Wisconsin 
supreme  court  to  the  facts  in  the  case  under  review,  I  hold :  The  mother 
of  tlie  minors  herein  was  never  the  widow  or  the  legal  wife  of  Jonas 
W.  Pulver. 

This  conclnsioM  brings  us  to  the  second  proposition  in  the  appeal, 
viz :  If  a  child  born  under  such  a  marriage  as  has  been  recited  is,  for 
any  reason,  held  to  be  legitimate,  such  child  has  a  i>en8ionable  status 
under  the  general  law. 

That  children  born  to  Joseph  Pulver  and  Sophronia,  his  purported 
wife,  must,  at  this  point,  be  concluded  to  be  illegitimate,  can  not  be  suc- 
cessfully denied;  for  such  children  were  the  fruit  of  an  illicit  and 
unlawful  intercourse.    Moreover,  the  supreme  court,  in  the  case  of 
Watts  et  al.  v.  Owens  (62  Wis.,  512),  have  virtually  sustained  the  com-    ' 
mon-law  rule  as  to  children  born  of  a  void  marriage.    But  the  statutes    I 
of  Wisconsin  have  altered  the  common  law  in  this  respect,  and,  as    | 
stated  in  the  Watts  Case,  supra,  which  interpreted  section  2274  Revised 
Statutes,  Wisconsin,  as  follows: 

It  means  juRt  this  and  nothing  else:  That  a  child  horn  within  the  wedlock  of  a 
regular  marriage,  which  is  null  in  law,  shall,  nevertheless,  l-e  the  legitimate  child 
and  heir  of  each  and  hoth  parents  so  far  as  the  questiou  of  legitimacy  is  concerned. 

The  section  referred  to  reads: 

The  i88»e  also  of  all  marriages  declared  null  in  law  shall,  nevertheleas,  be  legiti- 
mate. 

So  far,  then,  as  the  question  of  the  legitimacy  of  the  minors  herein 
is  concerned,  under  the  statutes  of  Wisconsin,  there  can  be  no  discus- 
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sion.  They  are  unquestionably  legitimate,  and  are  heirs  of  both  their 
parents.  But  the  question  of  a  pensionable  status  of  said  minors  is 
quite  another  matter.  The  pensionable  status  of  any  person  is  deter- 
minable wholly  by  the  laws  of  the  United  States,  the  laws  of  a  State 
having  effect  only  so  far  as  the  United  States  statutes  authorize  them 
to  be  effective.  As  far  as  a  marriage  is  concerned,  we  have  already 
seen  that  section  2  of  the  act  of  August  7, 1882,  declares  that  a  mar* 
riage  in  pension  cases  may  be  proven  according  to  the  laws  of  the  State 
wherein  the  parties  resided,  but  it  says  nothing  regarding  the  pension- 
able status  of  cliildreu  born  of  such  marriages.  In  fact,  the  only  parts 
of  the  acts  of  Congress  which  have  to  do  directly  and  expressly  with 
the  legitimacy  of  children,  so  far  as  their  pensionable  status  is  con- 
cerned, are  sections  4704  and  4705,  Eevised  Statutes.  Section  4704  legit- 
imatizes children  born  before  wedlock,  but  acknowledged  by  the  father, 
and  section  4705  has  to  do  only  with  children  of  colored  and  Indian 
soldiers.  Neither  of  these  sections,  it  is  seen,  have  any  bearing  u])on 
the  issue  herein.  It  could  be  very  reasonably  and  logically  argued  by 
implication  and  inference,  and  I  doubt  if  the  reasoning  could  be  success- 
fully overthrown,  that  a  marriage  shown  to  be  void  under  the  act  of 
August  7, 1882,  which  fact  denied  the  pensionable  status  of  an  alleged 
widow,  would  also  deny  the  pensionable  status  of  a  child  bom  of  such 
a  marriage.  It  would  seem  to  be  impossible  to  reach  any  other  conclu- 
sion. We  are  not,  however,  forced  to  reason  from  implication  and  infer- 
ence, which  is  often  debatable  ground,  for  the  statutes  clearly  define 
the  title  of  a  minor  to  a  pension  under  the  general  law. 

Section  4702,  as  amended  (being  an  act  approved  August  7,  18S2), 
places  title,  on  the  death  of  the  soldier,  in  the  widow,  section  4703,  add- 
ing to  amount  allowed  the  widow  $2  for  each  child  under  16  years.  If 
there  is  no  widow  (death  or  divorce  before  the  death  of  the  soldier 
would  make  such  a  condition),  then  the  title  is  placed  in  the  minors. 
But  note  well  that  under  such  circumstances  title  is  in  the  minors  for 
the  sole  reason  that  there  is  no  widow;  and  further,  that  there  must  at 
some  time  have  been  a  legal  wife,  in  whom,  but  for  the  happening  of  a 
certain  event,  the  title  would  be,  and  that  it  is  this  title  the  minors 
take.  If  the  widow  dies  without  payment  of  pension  to  her  or  remar- 
ries, or  (section  4703)  is  "  deprived  of  her  pension  under  the  provisions 
of  the  pension  law,^'  then  title  is  placed  in  the  minors.  It  is  thus  seen 
that  the  foundation  of  the  title,  so  far  as  a  minor  is  concerned,  is  in  the 
widow;  that  is,  in  the  wife  of  the  soldier  who  is  the  mother  of  the 
children  in  question.  The  title  does  not  shift  to  the  children  only  upon 
the  happening  of  certain  events  to  the  widow  and  mother.  If  there  is 
no  widow,  if  there  has  not  been  a  legal  wife,  how  shall  there  be  any 
title  in  the  children  I  The  foundation  of  the  children's  title  is  in  their 
mother,  the  widow,  the  minors'  interest  being  but  a  part  of  the  super- 
structure. Now  if  the  alleged  widow,  their  mother,  never  had  or  could 
have  a  title,  the  foundation  has  gone,  and  there  is  nothing  on  which  to 
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build  a  title  for  the  children.  A  right  cau  not  be  Imilt  upon  a  title  that 
does  not  and  could  not  exist. 

The  pension  laws  are  silent  upon  legitimacy  as  affecting  the  title  to  a 
minor's  pension,  save  as  hereinbefore  stated,  which  laws,  it  is  seen,  have 
no  bearing  upon  the  issue  herein.  A  pension  is  a  public  grant,  and 
can  be  allowed  only  to  those  individuals  whom  the  st-atutes  clearly  and 
expressly  embrace.  State  laws  as  regards  legitimacy  are  of  no  avail, 
unless  the  United  States  Statutes  plainly  allow  them  to  control,  whicli 
they  do  not.  A  minor  must  claim,  if  at  all,  through  the  title  which 
would  have  been,  but  for  the  happeningof  certain  events,  in  the  widowed 
mother.  If  this  mother  never  had  or  never  could  have  title,  it  is  impos- 
sible to  discern  the  rights  to  title  in  her  children.  I  reiterate  that  you 
can  not  successfully  claim  a  right  through  a  title  that  never  oould  have 
existence. 

The  minors  in  this  case  are  not  legitimate  under  the  common  law,  for 
the  reason  that  their  mother  was  not  the  legal  wife  of  the  soldier,  and 
consequently  never  was  his  widow.  The  alleged  widow  not  having,  and 
it  not  being  possible  for  her  ever  to  have  ha<l,  a  title  to  pension,  lier 
children,  although  the  offspring  of  the  soldier,  can  have  no  title;  their 
title  being  dependent  upon  her  title,  and  her  title  being  nil,  theirs  must 
be  the  same. 

The  action  appealed  from  is  affirmed. 


INCREASE— DESERTION-RES  .irDK!ATJE. 

William  Wilson. 

Pensioner  is  in  receipt  of  pension  at  $17  per  month,  for  rbeumatism  and  ivsnlting 
disease  of  heart.  This  pension  was  granted  when  the  rales  of  practice  recog- 
nized his  service  as  legal.  Since  then  a  change  in  said  rales  and  in  the  con- 
struction of  the  law  would  not  permit  the  allowance  of  said  pension  de  noio, 
because  the  service  is  considered  as  nonpeusionable.  But,  under  the  "general 
instructions  "  in  regard  to  practice  in  the  Bureau,  It  is  provided  that  the  pen- 
sion as  granted  shall  not  be  disturbed  as  to  title,  but  no  additional  pension, 
either  as  iucrease  or  for  new  disability,  may  be  allowed.  Hence  this  claim  for 
increase  of  rating  was  rejected. 

It  is  held,  that  while  the  "general  instructions''  are  proper  and  sustained  by  former 
decisions  as  regards  original  title,  yet  as  long  as  his  name  is  kept  on  the  rolls 
he  is  entitled  to  iuorease  of  rating  upon  a  proper  showing  of  increase  of  the 
disability  for  which  pensioned.    The  rejection  is  accordingly  overruled. 

Assistayit  Secretary  Webster  Davis  to  the  Commissioner  of  Pemnons^  June 

8,  1899. 

William  Wilson,  late  of  Company  L,  Sixth  Missouri  Cavalry,  is  pen- 
sioned at  $17  per  mouth,  on  account  of  disability  from  rheumatism  and 
resulting  disease  of  heart.  In  a  claim  for  increase,  filed  April  1, 1897, 
he  alleged  resulting  general  debility  and  disease  of  eyes.  This  claim 
was  rejected  July  21,  1898,  on  the  ground  that  claimant  was  a  deserter 
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from  Goinpany  A,  Sixth  Missouri  Cavalry,  and  under  existing  rules 
title  to  original  i)ension  could  not  be  granti'd  upon  the  facts  shown,  and 
therefore  an  increase  of  pension  or  an  additional  allowance  on  the  same 
basis  is  not  warranted.  From  this  action  an  appeal  was  made  August 
8,  1898,  in  which  it  is  stated  by  appellant  that  the  charges  of  desertion 
against  him,  on  which  this  rejection  was  based,  had  been  removed,  of 
which  fact  he  could  furnish  proof  if  necessary. 

The  original  claim  of  this  appellant  was  filed  May  24,  1883,  and 
alleged  rheumatism  contracted  about  December  31, 1863,  while  serviug 
in  Company  L,  Sixth  Missouri  Cavalry. 

This  claim  was  at  first  rejected  April  2, 188G,  because  his  service  in 
said  organization  was  not  legal  or  in  line  of  duty,  as  he  had  enlisted 
therein  in  violation  of  the  Articles  of  War,  being  at  the  time  a  deserter 
from  another  regiment.  Upon  a  change  being  made  in  the  construction 
of  the  law  the  claim  was  subsequently  allowed  November  30, 1887,  at 
the  rate  of  94  per  month.  Claims  for  increase  being  made  from  time 
to  time,  the  rating  was  advanced  to  $G,  to  $10,  to  916,  and  to  $17  per 
month,  which  he  is  now  receiving.  In  none  of  these  claims  for  i  ncrease, 
nor  in  others  rejected  because  no  increase  of  disability  was  shown,  was 
any  point  made  on  the  illegality  of  pensioner's  service,  as  in  the  case 
under  consideration.  The  basis  of  the  action  appealed  from  is  the 
record  of  pensioner's  service  as  contained  in  the  reports  of  the  War 
Department,  which  show  the  following: 

William  W.  Wilson,  private,  Company  A,  Dade  County  Cavalry,  subsequently 
Company  A,  Sixth  Missouri  Cavalry,  was  eDrolled  July  5,  1861,  fur  three  yearn;  on 
roll  of  company  dated  September  1,  from  July  5, 1861,  absent  without  leave;  name 
not  borne  on  subsequent  rolls  of  company. 

William  W.  Wilson,  private,  Company  E,  Fourteenth  Missouri  State  Militia  Cav- 
alry, was  enrolled  March  24,  1862,  for  the  war,  and  is  reported  on  rolls  of  company 
irom  enrollment  to  June  30,  1862,  present;  July  and  August,  1862,  absent  at  Spring- 
field ;  September  and  October,  1862,  not  on  file ;  January  and  February,  1863,  preseut. 

Roll  of  Company  £,  Eighth  Missouri  State  Militia  Cavalry  (to  which  transferred), 
reports  him,  April  10,  1863,  special  muster,  present ;  same  to  April  30, 1863 ;  May  and 
June,  1863,  deserted  May  23, 1863;  name  not  borne  on  subsequent  rolls  of  company 
to  muster-out  roll,  which  reports  him  deserted. 

This  man,  while  a  deserter  from  this  orgauization,  enlisted  in  Company  L,  Sixth 
Misflonri  Cavalry,  in  violation  of  the  twenty-second  article  of  war. 

William  Wilson,  private,  Company  L,  Sixth  Missouri  Cavalry,  was  enrolled  May 
27, 1863,  as  recruit  for  three  years,  aud  is  reported  on  roll  of  company  May  and  June, 
1863,  present ;  same  to  August  31,1865;  mustered  cut  with  company  September  12, 
1865. 

In  a  later  reiM>rt,  referring  to  pensioner's  enlistment  in  Company  E, 
Fourteenth  Mis.souri  State  Militia  Cavalry,  and  in  Company  L,  Sixth 
Uissonri  Cavalry,  it  is  stated : 

This  man,  under  the  name  of  Willium  W.  Wilson  and  William  Wilson,  respectively, 
deserted  from  Company  — ,  Captaiu  Switzler's  Dade  County  Cavalry,  about  Septem- 
ber 1, 1861,  and  enlisted  in  this  organization,  in  violation  of  the  twenty-second 
(now  fiftieth)  article  of  war.  This  office  can  not  recognize  the  legality  of  this  enlist- 
ment, nor  any  claim  for  service  rendered  thereunder.  The  law  views  him  as  in  a 
continuous  state  of  desertion  duriug  the  whole  period  of  his  enlistment. 
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As  before  indicated,  this  pensiou  was  allowed  iii  NoTember,  1887, 
apon  the  theory  that  the  last  service  was  separate  aud  distinct  from 
those  preceding  (which  were  tainted  by  charges  of  desertion),  and 
since  the  record  showed  faithfal  service  throaghont,  aud  an  honorable 
discharge  from,  this  last  term  of  enlistment,  title  was  considered  estab- 
lished. Being  once  allowed,  no  question  appears  to  have  been  raised 
as  to  the  title  autll  the  last  claim  for  increase  was  filed.  And  even 
now  the  rejection  does  not  go  to  the  extent  of  denying  that  the  original 
and  sabseqaent  grants  were  legal  and  proper  at  the  time  made,  but 
only  determines  that  as  the  rules  (of  practice)  now  exist  such  original 
grant  could  not  be  made,  and  no  further  increase  of  rate  is  warranted, 
whatever  the  degree  of  disability.  The  effect  of  this  action  is  to  con- 
tinue pensioner  on  the  rolls  at  his  present  rating,  even  though  the 
pension  is  not  one  that  could  be  properly  allowed  de  novo.  The  authority 
for  this  action,  or  the  rale  referred  to,  is  contained  in  the  ^^  Treatise 
on  the  Practice  of  the  Pension  Bureau,"  under  the  title,  "General 
Instructions,  section  1,"  on  page  117,  as  follows: 

When  a  claim  for  i>eQHioQ  was  allowed  under  the  practice  prevailing  at  the  time 
of  its  allowance,  and  there  is  no  evidence  of  fraud  or  mistake  of  fact,  such  adjudica- 
tion will  not  afterwards  be  disturbed  for  the  reason  that  such  practice  has  been 
abrogated  or  modified  by  subset] ueut  rulings  or  decisions. 

This  rule  applies  to  questions  of  original  title  to  pension  aud  not  to  the  rate  of 
pension. 

If,  however,  in  such  cases  an  application  is  filed  for  increase  or  additional  allow- 
ance of  pension  upon  the  same  basis  as  the  original  allowance  was  made,  such  appli- 
cation will  be  rejected  on  the  ground  that  under  existing  rules  title  to  original 
pension  could  not.be  granted  upon  the  facts  shown,  and  therefore  an  increase  of 
pension  or  an  additional  allowance  on  the  same  basis  is  not  warranted. 

Here,  as  will  be  observed,  it  is  held  in  the  first  paragraph  that 
although  pensioner  was  a  deserter  from  two  services  when  he  enlisted 
in  1SG3  in  Company  L,  Sixth  Missouri  Cavalry,  yet,  under  the  rules  of 
practice  in  1887  pension  was  allowable  for  disability  contracted  in  said 
service;  and  although  under  the  change  of  rules,  and  as  at  present 
existing,  such  allowance  would  not  be  permissible,  because  the  service  is 
regarded  as  nonpensionable,  yet  the  former  adjudication  should  not  be 
disturbed,  but  pensioner  nmy  continue  to  receive  his  pension  already 
granted.  This  instruction  is  founded  in  good  policy  and  is  sustained 
by  long-established  rulings  in  similar  cases,  as  will  be  seen  in  the 
following  references: 

The  interpretation  of  a  law  given  by  the  competent  authority  having  jurisdiction 
of  the  subject  can  not  be  revised  or  reversed  by  his  successor  in  the  same  office  so  as 
to  affect  the  rights  of  those  who  have  received  pensions  under  the  first  interpretation, 
although  such  construction  should  be  deemed  by  the  successor  in  office  erroneouN; 
but  the  case  would  be  different  if  any  mistake  of  fact  had  been  committed  or  the 
Government  imposed  on  by  false  testimony.     (Attorney -General  Taney,  2  Op.,  532.) 

Where  claims  have  been  adjudicated  by  former  administrations  under  a  provision 
of  law  in  regard  to  which  different  opinions  have  been  held,  it  is  not  proper  to  di'^- 
turb  such  original  action,  and  title  to  pension  in  such  cases  will  be  considered  as 
finally  adjudicated.     (Jacob  Nix,  4  P.  D.  (o.  s. ),  260. ) 
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Where  the  right  to  peDsion  has  been  determined  by  this  office  in  1866,  and  the 
allowance  of  the  same  was  not  disturbed  in  the  abjudication  of  applications  for 
increase  in  1872  and  1879,  and  no  evidence  having  been  presented  to  alter  the  facts 
as  they  existed  at  the  time  of  the  original  adjudication  or  to  show  that  the  action 
then  taken  was  based  upon  any  false  or  frandnlent  representations  on  the  part  of 
the  claimant,  the  propriety  of  the  original  allowance  of  pension  should  not  now  be 
qaestioned  (in  an  appeal  in  a  pending  claim  for  increase).  (Alfred  Kite,  9  P.  D. 
(o.8.),232). 

The  second  paragraph  declares  tbat  this  rule  applies  to  questions  of 
original  title  to  pension  and  not  to  rate  of  pension.  That  is  to  say, 
that  while  the  original  grant  of  pension,  made  as  above,  will  not  be 
disturbed,  yet  the  rate  may  be.  It  is  well  known  that  where  error  in  a 
former  rating  is  manifest  it  will  be  corrected.  There  have  been  many 
cases  of  rerating  upon  a  proper  showing  made.  But  even  in  these 
cases  former  ratings  were  changed  only  when  there  was  positive  evi- 
dence that  a  mistake  had  been  made,  either  of  law  or  fact,  and  not 
ui>on  a  mere  question  of  judgment. 

But  the  third  paragraph  of  the  section  appears  to  go  too  far  and 
contains  a  ruling  inconsistent  with  those  above  mentioned,  in  that  it 
denies  the  right  of  pensioner  to  any  increase  of  rating  for  the  disjibili- 
ties  on  account  of  which  he  is  allowed  to  retain  his  pension.  In  other 
words,  it  would  seem  that  if  pensioner  is  permitted  to  continue  on  the 
rolls  as  to  disabilities  originally  admitted,  he  can  not  very  well  be 
refused  an  increase  of  rating  when  the  same  disabilities  are  shown  to 
have  increased  in  degree.  Such  refusal  would  not  be  in  consonance 
with  the  statement  in  the  second  paragraph  that  the  rate  of  pension  is 
not  involved  in  the  rule,  nor  with  the  general  right  to  increase,  which  is 
implied  in  the  granting  of  original  pension  for  nonspecific  disability, 
when  increase  in  the  degree  of  disability  is  shown. 

That  portion  of  the  paragraph  which  declares  that  no  additional  allow- 
ance of  pension  would  be  made  upon  the  same  basis  as  the  original 
allowance— that  is,  that  no  pension  for  a  new  and  separate  disability 
contracted  in  the  service  not  recognized  as  legal  would  be  granted, 
under  existing  rules— may  be  said  to  be  altogether  correct  and  tenable, 
because  the  right  of  each  administration  to  construe  the  law  and  form- 
ulate its  own  rules  of  practice  is  recognized  as  inherent  and  justifiable, 
provided  the  consistency  of  such  rules  with  the  law  and  with  each 
other  is  preserved.  But  this  is  very  different  from  the  right  to  deny 
increase  of  rating  for  increase  of  disability,  as  long  as  the  original 
adjudication  remains  undisturbed  and  pensioner's  name  is  kept  on  the 
rolls.  In  so  far  as  this  is  done  it  is  believed  to  be  inconsistent  and  the 
instruction  to  that  end  is  untenable. 

But  there  is  another  phase  of  the  case  which  arises  from  appellant's 
assertion  that  the  charges  of  desertion  against  him  had  been  removed, 
as  he  can  show.  It  is  recognized,  of  course,  that  he  is  probably  mis- 
taken in  this,  as  the  reports  from  the  War  Department  make  no  men- 
tion of  the  fact.    His  full  statement  in  the  appeal  is  as  follows: 

I  never  did  belong  to  Company  A,  Sixth  Missouri  Cavalrj'^,  but  I  did  belong  to 
Capt.  Thewlore  F.  Switzler's  Dade  County  Home  Guards.    After  the  battle  of  Wil- 
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soUH  Creek  ive  fell  back  to  Kollo,  Mo.  One  iiioriiiug  Ca]>tain  Switzler  and  Captain 
Wright  called  me  and  others  to  their  tent  and  told  us  we  were  not  lej2^ally  mastered 
into  the  service,  and  to  go  where  we  pleased  and  enlist  where  we  pleased,  and  I  did 
it.  This  thing  came  np  in  my  original  pension,  uud  throngh  the  Hon.  F.  M.  Cock- 
rell,  United  States  Senator,  that  charge  was  removed.  I  have  a  discharge  from  that 
organization,  and  I  also  have  a  discharge  from  the  Eighth  Missouri  State  Militia 
Cavalry,  and  I  also  have  a  discharge  from  Company  L,  Sixth  Missouri  Cavalry. 
That  has  arisen  twice  and  han  been  settled  natisfaetorily  by  the  Secretary  of  War. 

In  view  of  this  statement  it  would  seem  to  be  pro])er  to  call  upon 
claimant  to  furnish  the  discharge  referred  to,  with  such  other  data  as 
he  may  have  relative  to  removal  of  the  charges  of  desertion,  and 
another  report  from  the  War  Department  should  be  requested.  It 
may  be  possible  that  appellant  is  correct,  and  that  his  title  can  be 
freed  from  the  cloud  upon  it,  thus  rendering  the  intervention  of  the 
instructions  unnecessary.  The  making  of  these  calls,  as  suggested,  is 
not  imperative  in  the  determination  of  the  present  issue,  but  they 
might  at  least  prove  satisfactory  in  settling  any  future  claim  that  may 
arise  in  which  the  legality  of  pensioner's  service  is  involved. 

In  the  matter  now  in  issue,  which  is  simply  pensioner's  right  to  have 
his  claim  for  increase  considered  on  its  merits,  the  action  of  the  Bureau 
is  overruled  for  the  reasons  heretofore  set  forth,  and  if  the  evidence, 
including  the  certificate  of  medical  examination,  shows  him  entitled  to 
a  higher  rate  of  pension  for  the  disabilities  now  covered  by  his  certif- 
icate, or  legitimate  results  thereof,  such  increase  should  be  granted. 
The  papers  are  accordingly  returned  for  readjudication  on  the  line 
indicated. 


ATTORNEYS-RECOGXITION-ACn'  MARCH  »,    18»». 

Wife  of  Hiram  A.  Davis  (claimant). 
MiLo  B.  Stevens  &  Co.  (attorneys). 

In  a  claim  under  the  provisions  of  the  act  of  March  3,  ]899,  an  attorney  is  entitled 
to  recognition  upon  filing;  proper  evidence  of  his  authority  to  prosecute  Raid 
claim. 

Assisiani  Secretary   Webster  Davis  to   the  Commissioner  of  Pen^onSj 

June  10,  1899. 

On  April  17,  1899,  an  appeal  was  entered  from  the  action  of  the 
Bureau  in  the  matter  of  recognition  in  the  claim  of  Margaret  E.  Davis, 
under  the  act  of  March  3, 1S99,  as  wife  of  Hiram  A.  Davis,  Company 
E,  Eighty-eighth  Pennsylvania  Volunteer  Infantry. 

These  appellants  have  secured  a  power  of  attorney  from  the  claimant 
and  in  her  behalf  have  filed  an  appliciition  for  payment  to  her  of  one- 
half  of  her  husband's  pension  under  the  provisions  of  said  act.  They 
were  advised  that  they  could  not  be  recognized  as  attorneys  in  said 
claim  "  for  the  reason  that  the  services  of  attorneys  are  not  requireil  in 
these  cases,  and  no  fees  will  be  paid.'^ 
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In  connection  with  the  reasons  assigned  for  refusing  to  recognize  the 
appellants  it  is  stated  that  blank  applications  are  sent  by  the  Bnreau 
to  persons  desiring  to  avail  themselves  of  the  provisions  of  the  act,  and 
that  the  calls  upon  applicants  in  the  several  classes  of  cases  are  full 
and  explicit  as  to  what  evidence  is  required. 

Such  is  the  practice  in  all  classes  of  claims  filed  in  the  Pension 
Bureau,  yet  fees  are  paid  to  attorneys  for  their  services  in  all  those 
classes  of  claims  where  any  services  are  required.  It  is  manifest  from 
the  call  for  evidence  issued  by  the  Bureau  that  a  great  deal  of  service 
is  required  in  the  claims  under  the  act  of  March  3, 1899,  before  said 
claims  can  be  allowed.  Furthermore,  it  is  quite  reasonable  to  suppose 
that  nearly  all  these  claims  will  be  contested,  that  attorneys  will  be 
employed  by  both  parties,  and  it  may  reasonably  be  anticipated  that  a 
greater  amount  of  proof  will  be  reciuired  where  there  is  a  contest  than 
there  would  be  in  claims  where  a  party  is  only  required  to  file  evidence 
that  prima  facie  shows  the  facts  specified  in  the  several  acts  granting 
pensions  to  soldiers  and  to  those  dependent  upon  them.  It  is  not  pre- 
sumed that  the  Bureau  has  the  requisite  knowledge  for  the  purpose  of 
making  calls  for  evidence  necessary  to  establish  the  res  gestae,  the  fact 
that  the  pensioner  deserted  the  claimant,  in  claims  under  said  act,  until 
the  claimant  has  advised  the  Bureau  in  each  particular  case.  By  the 
call  referred  to,  a  claimant  is  notified  to  file  evidence  showing  "  *  *  * 
that  he  (soldier)  deserted  you  for  a  period  of  six  months  or  more.'' 
Now  what  light  is  afforded  a  claimant  as  to  what  constitutes  desertion 
and  as  to  the  competency  of  witnesses  necessary  to  show  the  fact! 
Certainly  it  is  not  seriously  intended  to  accept  a  mere  recitation  by 
some  person  or  persons  who  may  or  may  not  be  interested,  under  oath, 
that  ^^ claimant's  husband  deserted  her"  as  sufiicient  to  prove  the  fact 
of  desertion.  There  are  persons  skilled  in  the  law  who  are  able  to 
decide  upon  the  competency  and  sufficiency  of  evidence;  claiittants 
under  said  act  are  privileged  to  have  recourse  to  such  persons  for  all 
purposes  relative  to  their  claims  thereunder.  Not  only  may  an  attor- 
nej  be  recognized  in  claims  under  said  act,  but  in  view  of  the  fact  that 
contests  are  liable  to  arise  in  all  claims  thereunder  between  the  pen- 
sioner and  the  claimant,  it  is  deemed  that  attorneys  are  essential,  and 
that  by  refusing  to  accord  to  either  a  pensioner's  or  a  claimant's 
attorney  recognition  in  such  claims  said  parties  are  deprived  of  their 
privileges  as  citizens  without  any  warrant  or  cause  therefor. 

Not  only  are  attorneys  necessary  and  essential  for  the  proper  prosecu- 
tion of  the  claim,  and  hence  entitled  to  recognition,  but  it  is  submitted 
that  in  many  instances  that  may  arise  it  would,  in  view  of  the  fact  that 
the  Bnreau  is  to  pass  upon  the  preponderance  of  the  evidence  touching 
a  particular  fact  or  facts  relative  to  the  question  of  desertion,  be  a  ques- 
tion of  propriety  for  the  Bureau  to  inform  either  the  claimant  or  the 
pensioner  as  to  the  sufficiency  or  kind  of  evidence  required.  It  will  be 
remembered  that  the  effect  of  the  judgment  of  the  Bureau  if  favorable 
to  the  claimant  is  not  a  disi)Osition  of  Government  funds,  but  of  the 
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pensioner's  property,  and  that  due  regard  must  be  had  to  every  safe- 
guard the  law  throws  around  a  person  in  the  protection  of  his  right:^^ 
To  deprive  a  claimant  of  the  right  to  prosecute  or  a  pensioner  to  defend 
his  cause,  in  personam  or  through  the  services  of  a  competent  attorney, 
would  be  an  act  in  utter  disregard  of  principles  upon  which  dei>end  all 
the  privileges  conferred  by  the  law. 

F'or  the  foregoing  reasons  the  action  of  the  Bureau  in  denying  api)el- 
lants'  recognition  in  the  above-entitled  claim  is  overruled,  it  api)eariug 
that  they  have  been  duly  authorized  to  prosecute  such  claim  and  no 
other  attorneys  having  prior  rights. 


MARRIAGE  AND  DIVORCE-DECREE  OF  NULXITY. 

Sally  A.  Fuller  (alleged  widow). 

Claimant,  at  the  time  she  married  the  soldier,  had  a  former  hiusband  living,  item 
whom  she  had  not  been  divorced.  Subsequent  to  the  death  of  her  second  hus- 
band, the  soldier,  she  procured  a  decree  in  the  supreme  court  of  New  York 
annulling  said  first  marriage  on  the  ground  that  claimant  had  not  attained  the 
age  of  legal  consent  at  the  time  said  marriage  was  consummated. 

Seld,  That  under  the  laws  of  New  York,  and  by  the  terms  of  said  decree,  such  decree 
became  effective  only  from  the  date  thereof;  and  it  appearing  by  the  evidence 
that  claimant  and  her  first  husband  cohabitated  as  husband  and  wife  after  she 
had  arrived  at  the  legal  age  of  consent,  she  was  his  legal  wife  at  the  time  she 
married  the  soldier  and  remained  such  np  to  the  date  of  the  decree  of  nullity 
before  mentioned,  and  therefore  was  never  the  legal  wife  of  the  soldier,  and  is 
not  his  lawful  widow. 

Assistant  Secretary    Webster  Davis  to   the  Commissioner  of  Pensions, 

June  2(\  1899. 

This  appellant,  Sally  A.  Fuller,  on  August  13, 1892,  and  September 
11,  1896,  filed  claims  No.  557,164  for  pension  under  the  act  of  June  27, 
1890,  as  the  widow  of  William  Fuller,  who  was  a  member  during  the 
war  of  the  rebellion  of  Company  L,  Ninth  New  York  Cavalry,  and  of 
Company  E,  Fourteenth  New  York  Heavy  Artillery,  and  died  March 
26,  1892. 

The  first  claim  was  rejected  October  1,  189.'),  on  the  ground  that 
claimant  is  not  the  legal  widow  of  the  soldier — 

it  being  shown  by  special  examiuation  that  she  had  a  husband  living  from  whom 
not  divorced  at  time  of  marriage  to  soldier.  It  alt$o  appears  that  said  first  husband 
survived  the  soldier.  ^ 

The  second  claim  was  rejec^ted  June  7,  1898,  also  on  the  ground  that 
claimant  is  not  the  soldier's  legal  widow — 

her  former  marriage  not  having  been  annulled  prior  to  the  death  of  the  soldier. 
(Sec  opinion  of  the  chief  of  the  law  division,  May  31,  1898.) 

From  this  action  she  api>ealed  August  20,  1898,  contending: 

First.  The  claimant  Sally  Ann  Fuller's  marriage  with  Fairbanks  was  declared 
null  and  void  by  the  supreme  court  of  the  h^tate  of  New  York,  for  the  reason  that 
at  the  time  of  h3r  marriage  kIia  was  an  infant,  under  14  years  of  age,  and  could  not 
legally  marry,  unleRS  by  coiineut  of  parent,  which  the  evidence  in  the  case  shows 
she  did  not  have. 
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Second.  This  marriage  was  aDniilled  and  declared  void  by  the  supreme  coart; 
therefore  by  the  statute  of  the  State  of  New  York  it  is  conclnsive  evidence  of  the 
invalidity  of  the  marriage.     (See  Co<le  of  Civil  Procedure,  section  1754.) 

In  the  case  of  Price  r.  Pribe  (124  N.  Y.,  598),  the  court  of  appeals  hold  that  where 
a  marriage  was  held  null  and  void,  the  children  were  illegitimate,  aud  it  had  the 
same  efteci  as  though  a  marriage  had  never  been  entered  into. 

Therefore  there  is  no  sound  reason  in  the  grounds  the  Commissioner  has  taken 
'*  that  the  marriage  was  not  declared  null  and  void  before  the  soldier's  death/'  for 
the  reason,  the  cases  hold,  when  the  marriage  is  once  annulled,  it  is  as  though  it 
never  had  been,  and  is  void  ab  initio. 

The  opinion  by  the  chief  of  the  law  division  of  the  Pension  Bureau 
sets  forth  quite  fully  the  facts  in  this  case,  including  a  copy  of  the 
decree  above  referred  to,  and  is  as  follows: 

Herewith  are  returned  the  papers  in  the  above-mentioned  claim.  The  case  was 
sent  to  the  law  division  for  the  purpose  of  an  opinion  as  to  the  legality  of  claim- 
ant's marriage  to  the  soldier. 

The  case  has  been  the  subject  of  a  special  examiuution,  aud  the  evidence  elicited 
thereby  may  be  briefly  summarized  as  follows: 

The  claimant  and  the  soldier  were  married  in  New  York  on  Juue  13,  1866,  and 
lived  together  as  husband  and  wife  up  to  the  soldier's  death,  which  occurred  March 
26,  1^2,  a  period  of  twenty-six  years ;  that  claimant's  maiden  name  was  Sally  Ann 
Spragne,  and  she  was  first  married  to  one  George  Fairbanks  when  a  schoolgirl  of  13 
years  of  age ;  that  she  had  seen  him  but  two  or  three  times  before  they  were  married ; 
that  she  did  not  know  enough  of  him  to  know  whether  he  had  been  married  before  or 
not;  that  after  they  wer0  married  they  went  to  her  sister's  house  and  stayed  one 
night;  that  he  then  went  away  and  was  gone  a  year,  during  which  time  she  did  not 
hear  from  him ;  that  he  came  back  and  they  lived  together  about  one  week ;  that  he 
said  he  wa«  a  deserter  and  had  to  go  away,  and  was  going  to  enlist  in  another  regi- 
ment; that  she  never  heard  from  him  afterwards  until  her  child  by  Mr.  Fuller  was 
6 months  old;  that  was  twenty-one  years  ago;  he  came  to  her  honse,  but  said  noth- 
ing about  having  been  her  husband;  did  not  seem  to  want  her,  and  said  he  had 
another  woman ;  that  he  has  never  been  seen  since  by  claimant,  but  others  have 
since  seen  him ;  that  she  never  obtained  a  divorce  from  him  or  he  from  her,  so  far 
as  she  knows. 

The  testimony  taken  by  the  special  examiner  did  not  satisfactorily  establish 
whether  claimant's  marriage  to  Fairbanks  took  place  before  she  was  16  years  of  <ige, 
or,  if  so,  whether  it  was  confirmed  by  cohabitation  after  she  became  16,  nor  whether 
Fairbanks  had  been  absent  five  successive  years  before  she  married  Fuller.  The  wit- 
Desses  examined  had  no  definite  information  in  regard  to  the  date  of  her  marriage  to 
Fairbanks,  and  her  own  age  was  not  fixed  with  certainty.  The  inquiry  was  not  pros- 
ecuted in  these  respects,  nor  in  respect  to  the  validity  of  claimant's  marriage  to  Fair- 
banks.   It  was  disclosed  that  he  was  a  roving  person,  with  different  alleged  wives. 

The  claim  was,  however,  on  October  1,  1895,  rejected  on  the  general  ground  that 
when  claimant  married  the  soldier  he  had  another  wife  living  and  undivorced,  and 
was  reopened  upon  claimant's  filing  the  following  decree  of  nullity  granted  by  the 
sapreme  court  of  St.  Lawrence  County,  N.  Y.,  on  April  20,  1896,  which  appears  to 
recite  on  its  face  the  jurisdictional  facts  necessary  under  the  statutes  of  New  Y'ork  to 
give  the  court  jurisdiction  of  the  defendant: 

"At  a  special  term  of  the  supreme  court,  held  at  the  chambers  of  Hon.  L.  W.  Russell, 
at  the  village  of  Canton,  N.  Y.,  on  the  20th  day  of  April,  1896. 

''Present:  Hon.  L.  W.  Russell,  supreme  court,  St.  Lawrence  County. 

"Salley  A.  Fairbanks  agt.  George  Fairbanks. 

"On  filing  due  proof  of  publica'ion  of  the  summons  in  this  action,  and  more  than 
twenty  days  having  elapsed  since  the  completion  of  said  service,  aud  due  proof  by 


240  DE(  I8IONS    RELATING    TO    PENSIONS. 

affidavit  that  the  defendant  has  uot  appeared  in  this  action,  and  the  conrt  having 
taken  proof  of  the  facts  mentioned  in  plaintiti's  complaint, 

''It  is  hereby  ordered,  on  motion  of  Jotteph  George,  attorney  for  plaintiff,  and  it  is 
hereby  atljudged  that  the  marriage  contract  between  plaiutiflf,  Salley  A.  Fairbanks, 
and  the  defendant,  George  Fairliauks,  be,  and  the  same  is  hereby,  declared  void 
and  that  the  marriage  between  the  said  plaintift'and  the  said  defendant  be,  and  the 
same  is  hereby,  annnlled  from  date  of  this  judgment,  becanse  the  plaintiff  bad  not 
attained  the  age  of  legal  consent  at  the  time  of  such  marriage,  and  that  the  parties 
plaintiff  and  defendant  are  free  from  the  obligation  of  marriage  with  each  other. 

"And  it  is  further  adjudged  that  the  defendant  pay  the  costs  of  this  action. 

''Enter. 

"Leslik  W.  Russell,  J.  5.  C. 

"Ent.  April  21,  1896." 

"State  of  New  York,  Si.  Latrrence  County  Clerk's  Office,  ««: 

"I,  James  E.  Johnson,  clerk  of  the  county  of  St.  Lawrence,  and  clerk  of  the 
supreme  court  in  and  for  said  county,  and  keeper  of  the  records  of  conveyances  of 
said  county,  and  keeper  of  all  the  records  of  said  court  in  and  for  said  county, 
do  hereby  certify  that  I  have  compared  the  foregoing  with  the  original  judgment 
roll  entered  April  21,  1896,  in  this  office,  and  that  it  is  a  correct  transcript  there- 
from and  of  the  whole  of  said  original. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
county  «and  courts  at  Cnnttui,  \.  V.,  this  26th  day  of  December,  A.  D.  1896. 

[seal.]  ".Iaaiks  E.  Johnson,  Clerk/* 

"  Statk  ok  New  York,  Snpmne  Court  ChamherHy  as: 

"I,  Leslie  W.  Russell,  one  of  the  Justices  of  the  supreme  court  of  the  State  of  New 
York,  in  and  for  the  Fourth  judicial  district  thereof,  and,  as  such,  a  presiding  jus- 
tice of  the  supreme  court  in  and  for  the  county  of  St.  Lawrence,  do  hereby  certify 
that  the  foregoing  exemplitication  of  judgment  roll  is  made  by  the  proper  officer 
and  in  duo  form,  and  in  such  form  is  entitled  to  be  read  in  evitlence  in  any  of  the 
courts  of  this  State. 

"In  testimony  whereof  I  have  hereunto  set  m}'  hand  and  caused  the  seal  of  said 
courts  to  be  affixed  this  26th  day  of  December,  A.  D.  1896. 

[SEAL.]  "Leslie  W.  Rcsskll,    * 

**  Justice  of  the  Supreme  Court," 

"State  of  New  York,  St.  Lawrence  County  Clerk's  Office,  ss: 

"I,  James  E.  Johnson,  clerk  of  the  county  of  St.  Lawrence  and  clerk  of  the 
supreme  court,  circuit  court,  and  court  of  oyer  and  terminer,  in  and  for  said  coanty, 
do  hereby  certify  that  Hon.  Leslie  W.  Russell,  whose  name  is  subscribed  to  the  fore- 
going certiticate,  was,  at  the  date  thereof,  one  of  the  justices  of  the  supreme  court 
of  the  State  of  New  York,  in  and  for  the  Fourth  judicial  district,  duly  elected  and 
qualified,  and,  as  such,  a  presiding  justice  of  the  supreme  court  in  and  for  said 
county;  and  that  I  am  well  acquainted  with  the  handwriting  of  said  Leslie  W.  Rns- 
sel,  and  verily  believe  that  the  signature  to  said  certificate  is  genuine. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
county  and  courts  at  Canton,  X.  Y.,  this  26th  day  of  December,  A.  D.  1896. 

[SEAL.]  "James  E.Johnson,  Clerk:' 

In  view  of  these  facts,  the  question  is  presented  whether  it  is  possible  for  claimant 
to  prove  a  valid  legal  marriage  to  the  soldier. 

In  this  case  it  is  clearly  aud  incontestably  shown  by  the  evidence  that  the  claim- 
ant married  one  (ieorge  Fairbanks  in  New  York  some  time  in  1862,  and  although 
she  alleges  that  she  was  but  13  years  of  age  at  the  time,  yet  the  fact  of  her  age  is 
not  definitely  shown,  and  that  they  remained  together  one  night  after,  their  mar> 
riage,  when  Fairbanks  went  away  and  was  absent  about  a  year,  and  npou  his 
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return  they  lived  together  about  oue  week;  that  without  instituting  proceedings  to 
have  her  marriage  to  Fairbanks  annulled  or  without  proouring  a  divorce  she,  on 
June  13,  1866,  entered  into  a  ceremonial  marriage  with  the  soldier,  and  they  main- 
tained bona  fide  matrimonial  relations  up  to  his  decease,  on  March  26, 1892,  a  period 
of  twenty-six  years,  and  four  years  after  the  soldier's  decease  she  filed  a  bill  in  the 
supreme  court  of  St.  Lawrence  County,  N.  Y.,  to  have  her  former  marriage  to  Fair- 
banks annulled,  and  the  decree  of  nullity  above  cited  was  granted  on  April  20, 1896, 
which  declared  the  marriage  contract  between  the  plaintiff,  Sally  A.  Fairbanks,  and 
the  defendant,  George  Fairbanks,  void  from  the  date  of  the  judgment,  because  the 
plaintiflf  had  not  attained  the  age  of  legal  consent  at  the  time  of  said  marriage. 

A  careful  construction  of  this  decree^  which  became  operative  from  the  date  of 
judg:ment  only,  would  clearly  appear  to  recognize  the  fact  that  the  marriage  of  this 
claimant  and  Fairbanks  was  a  valid  legal  marriage,  in  full  force  and  effect  at  the 
date  of  her  remarriage  to  the  soldier  iu  New  York  in  1866,  and  so  continued  untQ 
annulled  on  April  20,  1896,  and  as  a  natural  and  perfectly  legal  sequence  her  remar- 
riage to  the  soldier  was  void  and  illegal  in  its  inception,  and  as  their  relations, 
which  were  illicit  in  the  beginning,  were  not  changed  to  one  matrimonial  during 
the  life  of  the  soldier,  I  am  constrained  to  hold,  after  a  careful  consideration  of  the 
language  of  the  decree  aforesaid,  that  claimant  has  no  title  to  recognition  as  the 
legal  widow  of  the  soldier. 

At  common  law,  infants — males  under  14  and  females  under  12  years 
of  age — migbt  contract  a  valid  marriage,  and  might  do  so  without  the 
consent  of  their  parents  (Bennett  i\  Smith,  21  Barb.,  Ch.  439,  citing 
numerous  authorities);  and  these  rules  of  the  common  law  were  held 
to  be  still  (in  1856)  in  full  force  in  the  State  of  New  York,  with  the 
exception  that  by  the  laws  of  1841,  chapter  257,  the  courts  of  that  State 
were  authorized  to  annul  marriages  when  the  female  was,  at  the  time  of 
marriage,  under  the  age  of  14  (ibid.). 

At  the  time,  therefore,  of  this  claimant's  marriage  to  Fairbanks,  the 
age  of  consent  recognized  in  the  State  of  New  York  in  annulling  mar- 
riages was,  doubtless,  14  years  instead  of  16  years,  as  assumed  by  the 
chief  of  the  law  division  in  the  above-quoted  opinion,  the  laws  of  1841 
not  being  repealed  until  1880,  although  superseded  in  1848  by  the  Oode 
of  Civil  Procedure,  section  1743  of  which,  however,  still  provided  for 
annulling  marriages  contracted  while  under  the  age  of  consent. 

The  evidence  iu  this  case  fails  to  show  with  certainty  the  exact  age  of 
claimant  at  the  time  of  her  marriage  to  Fairbanks.  It  seems  reasona- 
bly certain,  however,  that  she  was  then  over  instead  of  under  14  years. 
She  gives  her  birth  as  November  4, 1847,  and  says  she  was  married  to 
him  in  February,  1861,  in  her  fourteenth  year.  Her  father's  sister,  how- 
ever, who  has  a  record  she  made  in  1851,  showing  the  names  and  ages 
of  his  children,  testifies  that  this  record  shows  claimant  was  then,  in 
August,  1851,  5  years  of  age;  and  claimant  and  said  Fairbanks  were 
married,  she  says,  in  the  winter  Fort  Donelson  was  taken,  she  thinks, 
but  it  was  at  least  during  the  war.  Claimant  also  says  it  was  during 
the  war,  Fairbanks  being  a  deserter  from  service  at  the  time  of  tbeir 
niaiTiage.  Other  testimony  places  this  marriage  in  1862;  and  the  first 
Fort  Donelson  fight  was  in  February,  1862;  so  that  according  to  claim- 
p.  D. — VOL.  10 16 
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ant's  own  statement  as  to  her  birth  she  was  14  years  of  age,  or  in  her 
fifteenth  year,  at  the  time  of  this  first  marriage,  which  was,  accordingly, 
a  valid  marriage,  not  voidable  on  the  ground  of  her  being  under  the 
age  of  consent. 

She  contends,  however,  that  the  decree  annulling  this  marriage  on 
that  ground  is  conclusive  evidence  of  the  invalidity  of  the  marriage, 
under  section  1754  of  the  Code  of  Oivil  Procedure  of  the  State  of  New 
York,  which  provides  that — 

A  final  Jndgmenty  umiilling  a  marriage,  daring  the  lifetime  of  both  the  parties,  ia 
oonclnBive  eyidenoe  of  the  invalidity  of  the  marriage,  in  every  ooort  of  record  or  not 
of  record,  in  any  action  or  special  procedure,  oivil  or  criminal.  Such  a  judgment 
rendered  after  the  death  of  either  party  to  the  marriage  is  conclusive  only  as  against 
the  parties  to  the  action,  and  those  claiming  under  them. 

And  section  1753  of  said  code  provides  that  in  such  actions  for 
annulling  a  marriage  a  final  judgment  of  annulment  shall  not  be  ren- 
dered— 

without  proof  of  the  facts  upon  which  the  allegation  of  nullity  is  founded;  and  the 
declaration  or  confession  of  either  party  is  not  alone  sufficient  as  proof,  but  other 
satisfactory  evidence  of  the  facts  must  be  produced. 

Doubtless,  under  these  provisions  of  the  New  York  laws,  the  decree 
in  this  case  would  be  held  by  the  courts  of  that  State  as  conclusive  evl- 
dence  of  the  invalidity  of  claimant's  first  marriage  and  of  its  invalidity 
for  the  reason  therein  specified,  it  appearing  to  have  been  rendered 
while  both  parties  wete  living,  as  Fairbanks  was  last  seen  as  late  as 
1894,  two  years  only  before,  and  as  it  appears  to  be  incontestable  on 
jurisdictional  grounds. 

But  how  far  such  decree  may  be  binding  upon  the  Department  in 
this  acUudication  is  uncertain,  and  whether  binding  at  all  or  not  is 
doubtful.    Congress  has  declared  that — 

Marriages  •  •  «»  shall  he  proven  in  pension  oases  to  be  legal  maniages 
according  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriage 
or  at  the  time  when  the  right  to  pension  accrued.    (Act  of  August  7, 1882.) 

It  may  be,  therefore,  that  the  legal  effect,  under  the  laws  of  Kew 
York,  of  the  decree  of  annulment  of  claimant's  marriage  to  Fairbanks 
should  be  held  to  be  decisive  in  this  case  of  the  question  of  the  validity 
of  such  marriage. 

It  is  unnecessary,  however,  to  decide  this  question,  as,  even  assum- 
ing that  the  decree  is  so  binding  herein,  the  laws  of  New  York  do  not 
make  its  effect  such  that  claimant's  marriage  to  the  soldier  Fuller 
becomes  thereby  valid. 

The  laws  of  New  York  provide  that — 

A  marriage  is  void  from  the  time  its  nullity  is  declared  hy  a  court  of  competent 
jurisdiction,  if  either  party  thereto:  (1)  Is  under  the  age  of  legal  consent.  *  •  • 
(Laws  of  1896^  chap.  272,  sec.  4) ; 

and  the  decree  in  this  case  declares,  accordingly,  that  claimant's  mar- 
riage to  Fairbanks  is  annulled  from  the  date  of  the  decree  only. 
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At  common  law  a  decree  of  annulment  of  a  voidable  marriage  oper- 
ated to  avoid  the  marriage  ab  initio,  illegitimating  the  issue  and  placing 
the  parties  in  all  respects,  as  to  each  other,  as  if  such  marriage  had 
never  been.  But  the  court  of  appeals  of  the  State  of  New  York  held 
in  the  case  of  Price  v.  Price  (124  N.  Y.,  598),  cited  by  appellant,  that 
the  common  law  was  changed  by  the  statute  of  l^ew  York  as  to  this, 
and  that  in  that  State  a  voidable  marriage  is,  when  avoided  by  decree, 
void  only  from  the  date  of  the  decree. 

The  decree  iu  this  case  therefore,  even  if  it  be  accepted  as  a  valid 
one  and  as  binding  upon  the  Government,  can  not  avail  appellant,  as 
her  marriage  to  Fairbanks  must  be  held  to  have  been  a  subsisting  one 
at  the  time  of  her  marriage  to  Fuller,  and  the  latter  marriage  was 
therefore  void. 

From  the  facts  shown  in  evidence  herein,  however,  it  does  not  appear 
that  a  decree  of  annulment  of  the  marriage  to  Fairbanks  would  be  war- 
ranted, (1)  because  it  appears  claimant  was  then  of  full  marriageable  age, 
and  (2)  if  it  be  considered  she  was  not  then  of  such  age,  it  is  clearly  and 
unquestionably  shown  that  she  and  he  cohabited,  for  at  least  a  week, 
under  such  marriage,  after  she  had  become  of  marriageable  age,  thereby 
confirming  such  marriage  and  debarring  her,  under  the  laws  of  New 
York,  from  contesting  it  on  the  ground  of  nonaige,  section  1741  of  the 
Code  of  Civil  Procedure  providing  that — 

A  marriage  shall  not  be  annulled  *  **  *  where  it  appears  tliat  the  parties,  for 
any  time  after  they  attained  that  age  (of  legal  consent),  freely  cohabited  as  husband 
and  wife. 

Had  the  facts  shown  herein  been  presented  to  the  court  rendering  the 
decree  of  annulment  in  this  case,  it  is  doubtful  if  such  decree  would 
have  been  rendered^  or  should  they  be  now  shown  to  that  court,  it  is 
equally  doubtful  if  the  decree  would  be  allowed  to  stand.  Such,  how- 
ever, is  sx>eculation  of  no  avail  in  the  juatter  of  this  claim  as,  in  every 
aspect  of  this  case,  it  is  seen  the  validity  of  claimant's  marriage  to 
Fairbanks,  and  the  consequent  invalidity  of  her  marriage  to  Fuller, 
must  be  held. 

It  is  to  be  deplored  that  the  long  cohabitation  of  claimant  and  Fuller 
as  husband  and  wife  can  not  be  considered  as  legitimate  and  matri- 
monial; but,  as  the  impediment  was  not  removed  until  after  his  death, 
no  other  holding  is  possible  under  the  law  and  the  facts.  This  result  is 
due  to  claimant's  laches  in  not  sooner,  and  during  the  lifetime  of  Ful- 
ler, procuring  the  annulment  of  her  prior  marriage,  so  that  a  lawful 
remarriage  might  have  been  contracted. 

Your  action  was  proper  and  is  affirmed. 
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REMARKIAGE-1>KPEN1>KNT    MOTHER— A<T    OF  JUNE    27,  1890. 

Elizabeth  Darling,  mother  of  Franklin  Riokard. 

The  rcuiarriage  of  a  dependeut  mother  prior  to  the  ac^t  of  June  27,  1890,  is  not  a  har 
to  pension  uuder  section  4707,  us  amended  by  the  first  section  of  said  act,  pro- 
vided the  facts  reijuired  by  the  first  section  of  the  act  are  duly  established. — 
Mary  Kille(7P.D.,550). 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

i>l^  1S99. 

Elizabeth  Darling,  mother  of  Franklin  Rickard,  late  private  Com- 
pany II,  Twentieth  Ohio  Infantry,  by  her  attorney,  appealed,  Decem- 
ber 28,  1898,  from  the  Bareau  action  September  27, 1898,  rejecting  her 
dependent  mother's  claim  (certificate  Xo.  127,951),  filed  August  18, 1898, 
as  under  the  act  of  June  27,  1890,  on  the  ground  of  <^no  title,  claimant 
having  remarried  after  soldier's  death,"  reference  being  made  to  Treat- 
ise of  Practice,  189^5,  page  116,  paragraph  5. 

Claimant  contends,  in  effect,  that  said  paragraph  5  is  in  conflict  with 
the  provisions  of  section  1  of  the  act  of  June  27,  1890,  and  with  the 
departmental  decisions;  that  the  fact  that  she  remarried  in  1869,  is 
immaterial,  as  her  said  husband  died  prior  to  the  passage  of  the  act  of 
June  27, 1890;  that  she  is  80  years  of  age,  poor,  and  dependent,  within 
the  meaning  of  said  act,  and  that  no  one  is  legally  bound  for  her  sup- 
port; that  she  was  pensioned  as  a  dependent  mother  under  section 

4707,  Revised  Statutes,  and  while  her  remarriage  in  1869,  was  good 
ground  for  terminating  her  pension  under  the  provisions  of  section 

4708,  Revised  Statutes,  it  is  no  ground  for  denying  her  a  pension  under 
the  provisions  of  said  section  1,  of  the  act  of  June  27,  1890. 

The  material  facts  in  this  case  are  as  follows :  Soldier  enlisted  Octo- 
ber 11,  1861,  and  died  in  service  March  17, 1862.  Claimant  wa«  x)en- 
sioned  under  section  4707,  Revised  Statutes,  from  the  date  of  soldier's 
death,  as  the  dependent  mother  of  the  soldier  up  to  the  date  of  her 
remarriage  April  3,  1869,  her  former  husband,  the  father  of  soldier, 
having  died  March  4,  1862.  She  was  80  years  of  age  at  date  of  filing 
her  said  application.  While  it  is  alleged  in  the  appeal  that  claimant's 
second  husband  died  prior  to  the  act  of  June  27, 1890,  the  fact  is  not 
shown  by  the  evidence  on  file;  nor  does  the  evidence  establish  her 
dependence  or  nondependence  at  date  of  filing  her  said  application. 
There  is  simply  a  lack  of  evidence  on  this  point,  which  must  be  supplied 
before  the  case  can  be  allowed. 

The  only  question  presented  by  the  appeal  is,  whether  by  her  second 
marriage,  in  1869,  she  has  barred  her  right  to  pension  under  the  first 
section  of  the  act  of  June  27,  1890,  which  provides  as  follows: 

That  in  considering  the  pension  claims  of  dependent  parents,  the  f»ct  of  the 
unldier's  death  by  reason  of  any  wound,  injury,  casualty,  or  disease  which,  under  the 
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conditions  and  limitations  of  existing  laws,  would  have  entitled  him  to  an  invalid 
pension,  and  the  fact  that  the  soldier  left  no  widow  or  minor  children  having  been 
shown  as  reqnired  by  law,  it  shall  be  necessary  only  to  show  by  competent  and  suf- 
ficient evidence  that  such  parent  or  parents  are  without  other  present  means  of 
snpport  than  their  own  manual  labor  or  the  contributions  of  others  not  legally 
bonnd  for  their  support:  Provided,-  That  all  pensions  allowed  to  dependent  parents 
under  this  act  shall  commence  from  date  of  the  filing  of  the  application  hereunder 
and  shall  continue  no  longer  than  the  existence  of  the  dependence. 

I  am  clearly  of  the  opinion  tbat  there  is  no  authority  of  law  for 
gi*anting  a  dependent  parent's  pension  under  the  act  of  June  27, 1890, 
as  the  right  to  pension  dependent  parents  is  derived  from  the  provisions 
of  section  4707,  Revised  Statutes,  as  amended  by  the  first  section  of 
the  act  of  June  27, 1890.  Section  4707  alone  fixes  the  rate,  and  is  the 
granting  act. 

Application  on  behalf  of  dependent  parents  should  always  be  filed 
under  the  provisions  of  that  section,  and  where  the  claimant  relies 
uix>n  present  dependence,  the  application  must  be  tiled  subsequent  to 
June  27, 1890,  as  by  the  terms  of  said  amendment,  pension  can  only 
commence  from  date  of  filing  an  application  subsequent  to  that  date. 

A  pension  application  in  the  language  of  section  1  of  the  act  of 
June  27, 1890,  stating  all  the  conditions  named  in  said  section  would  be 
insafficient,  for  in  the  very  first  line  of  the  section  we  are  forced  to  look 
to  section  4707,  Revised  Statutes,  to  ascertain  the  rights  of  persons 
designated  as  "  dependent  parents,"  as  well  as  to  ascertain  the  rate  of 
pension  to  which  they  are  entitled.  ( Adolph  Bernstein,  7  P.  D.,  229-231 ; 
Sarah  H.  Ozborn,  Ibid.,  317;  James  A.  Hayes,  7  P.  D.,  190.) 

It  is  plain  that  we  must  look  to  section  4707,  and  also  to  sections 
4692  and  4693,  for  the  grant,  and  to  section  1  of  the  act  of  June  27, 
1890,  for  the  limitation  and  further  condition  attached  to  the  grant. 

Section  1  of  the  act  of  June  27, 1890,  contains  no  grant  of  pension 
to  anyone,  nor  is  said  section  in  harmony  with  the  balance  of  the  act 
of  June  27,  1890,  except  upon  the  single  proposition  of  date  of  com- 
mencement of  pension.  It  does,  however,  harmonize  with  the  policy, 
theory,  and  provisions  of  section  4707,  and  should  be  read  and  con- 
strued in  pari  materia  with  the  provisions  of  that  section  the  same  as 
if  the  two  comprised  but  one  section,  bearing  date  June  27, 1890,  when 
applied  to  dependent  parents'  claims  filed  subsequent  to  that  date.  A 
codifier  would  so  arrange  the  section  and  the  amendment. 

In  section  5600,  Revised  Statutes,  relative  to  the  arrangement  and 
classification  of  sections,  it  was  provided  that  ''no  inference  or  pre- 
sumption of  a  legislative  construction  is  to  be  drawn  by  reason  of  the 
title  under  which  any  particular  section  is  placed." 

As  at  one  time  framed,  the  first  section  in  the  Senate  bill  389  was  in 
harmony  with  the  balance  of  the  act  of  June  27, 1890,  and  provided  for 
dependent  parents'  pension  upon  proof  of  death  of  the  soldier,  and 
present  dependence,  without  proving  that  the  soldier's  death  was  due 
to  the  service.     (See  Congressional  Record,  No.  289,  p.  5963.) 
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The  first  section  as  enacted  was  the  result  of  conference,  in  which 
the  Senate's  first  action  was  stricken  out  of  the  bill,  and  a  bill  in  rela- 
tion to  dependent  parents,  which  had  previoosly  passed  the  Hoase, 
was  substituted  in  its  place.  (See  Congressional  Becord,  No.  289,  p. 
5945.) 

Said  section  1  is  not  germane  to  and  in  no  manner  afiects  the  other 
sections  of  the  act.  It  could  be  eliminated  without  in  any  manner 
affecting  the  other  sections  of  the  act.  So,  also,  the  other  sections  could 
be  repealed  without  in  any  manner  affecting  the  first  section;  but, 
standing  alone,  or  with  the  balance  of  the  act,  it  is  meaningless  and  of 
no  effect;  utterly  incapable  of  enforcement;  but,  when  united  with  its 
cognate,  section  4707,  it  is  vitalized  and  its  meaning  is  clear. 

A  claim,  therefore,  on  behalf  of  dependent  parents,  when  filed  subse- 
quent to  June  27, 1890,  is  filed  under  section  4707  as  amended.  Claims 
should  be  filed  under  the  granting  act,  which  fixes  the  rate,  and  not 
under  supplementary  amendments,  which  do  not  affect  the  rate.  The 
application  in  this  case,  which  purports  to  be  filed  under  the  act  of 
June  27, 1890,  should  be  treated  as  filed  under  the  provisions  of  sec- 
tion 4707  as  amended  by  the  act  of  June  27,  1890. 

Section  4708,  Eevised  Statutes,  which  provides  that — 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  Bister  entitled  to 
pennion,  shall  not  bar  her  right  to  such  pension  to  the  date  of  her  ronaarriage, 
whether  an  application  therefor  was  filed  before  or  after  snch  marriage;  but  on  the 
remarriage  of  any  widow,  dependent  mother,  or  dependent  sister  having  a  pension 
snch  pension  shall  cease,"' 

has,  in  my  opinion,  no  application  to  dependent  mothers'  claims  under 
section  4707,  as  amended  by  the  first  section  of  the  act  of  June  27, 
1890,  unless  the  remarriage  occurs  after  she  had  been  accorded  a  pen- 
sion subsequent  to  June  27, 1890,  as  said  section  1  prescribes  plainly 
and  in  terms  the  only  facts  necessary  to  establish  present  dependence 
and  entitle  her  to  a  dependent  mother's  pension  after  June  27,  1890. 
Under  said  section  she  must  establish  the  fact  (1)  that  her  son  died  by 
reason  of  causes  which  would  have  entitled  him  to  an  invalid  i)eusion; 
(2)  that  he  left  no  widow  or  minor  child;  (3)  that  she  is  his  parent  and 
was  at  the  date  of  filing  her  application  after  June  27, 1890,  and  sub- 
sequent thereto,  without  other  present  means  of  support  than  her 
manual  labor  or  the  contributions  of  others  not  legally  bound  to  her 
support. 

These  facts,  when  established,  bring  her  clearly  within  the  require- 
ments of  said  amendment  of  section  4707  and  entitle  her  to  a  pension. 

This  question  appears  to  have  been  fully  considered  by  Assistant 
Secretary  Keynolds  in  the  case  of  Mary  Kille  (7  P.  D.,  660). 

In  that  case,  as  in  this,  the  claimant  had  been  pensioned  as  a  depend- 
ent mother  under  section  4707.  Her  first  husband  having  died,  she 
remarried,  whereupon  her  pension  ceased  by  reason  of  section  4708. 
She  filed  a  claim  in  August,  1890,  claiming  present  dependence  and 
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pension  under  the  proyisions  of  said  section  1  of  the  act  of  Jnne  27, 
ISdOy  and  in  that  case  the  Assistant  Secretary  held  as  follows: 

Section  1  of  the  act  of  Jane  27, 1890,  is  broad  and  general  in  its  terms  and  is  to  be 
constmed  in  connection  with  sections  4707  and  4708,  Revised  Statutes,  in  pari 
materia.  While  her  remarriage  after  having  obtained  a  dependent  mother's  pension 
would  have  the  effect  to  terminate  such  pension  in  accordance  with  the  provisions 
of  section  4708,  yet  her  remarriage  prior  to  the  passage  of  the  act  of  Jane  27,  1890, 
is  DO  bar  to  her  right  to  pension  under  said  act,  for  the  reason  that  ''her  title  to 
such  pension  "  could  not  accrue  under  section  1  of  said  act  prior  to  the  date  when 
the  same  became  a  law.  When,  therefore,  her  statutory  self-dependence  is  shown 
to  have  existed  at  date  of  the  approval  of  said  act,  and  her  son's  death  is  shown  to 
have  been  due  to  pensionable  army  causes,  she  brings  her  case  clearly  and  plainly 
within  the  provisions  of  the  later  law,  and  her  later  right  is  in  no  manner  affected 
or  impaired  by  the  provisions  of  section  4708  by  her  remarriage  prior  to  the  act  of 
June  27,  1890.  It  is  in  the  nature  of  an  amendment  to  said  section  and  broadened 
the  provision  of  section  4707,  which  required  proof  of  dependence  upon  soldier  to  be 
established  at  the  date  of  the  soldier's  death,  and  substituted  j>re8ent  self-dependence 
of  the  parent  in  the  place  of  dependence  on  soldier  at  the  date  of  his  death,  and  thus 
created  a  new  right  to  pension  which  did  not  exist  prior  to  June  27,  1890. 

So  also  Assistant  Secretary  Bnssey  held^  in  amended  opinion  (4  P. 
D.,  432): 

That  the  first  section  of  the  act  of  June  27, 1890,  does  not  make  remarriage  a  bar 
to  pensionable  dependence  on  part  of  a  mother  applying  under  its  provisions. 

This  amended  opinion  was  rendered  Angnst  6, 1890,  for  the  express 
purpose  of  correcting  an  admitted  erroneous  construction  of  the  law  by 
the  same  Assistant  Secretary,  July  15, 1890,  in  which  it  was  held  that 
the  remarriage  of  a  dependent  mother  prior  to  the  act  of  June  27, 1890, 
would  bar  her  right  to  pension  under  said  act.    (See  4  P.  D.,  p.  136.) 

The  amended  opinion  was  reaffirmed  by  Assistant  Secretary  Bnssey, 
August  18, 1892,  in  the  case  of  Phebe  A.  Ayres,  dependent  mother  of 
John  E.  Ayres,  deceased  (6  P.  D.,  30),  wherein  it  was  held — 

that  the  fact  of  prior  remarriage  need  not  affect  either  the  dependent  mother's  or 
the  dependent  father's  pensionable  status  under  the  act  of  June  27, 1890. 

It  may  be  argued  that,  inasmuch  as  it  is  held  that  the  adulterous 
cohabitation  of  a  widow  subsequent  to  the  act  of  August  7, 1882,  bars 
her  right  to  pension  under  the  act  of  June  27, 1890,  so  also  it  should  be 
held  that  the  remarriage  of  a  dependent  mother,  prior  to  the  act  of 
June  27, 1890,  should  also  bar  her  right  to  pension  under  such  act. 

A  clear  distinction  is  to  be  drawn  between  the  case  of  forfeiture  of 
pensionable  status  by  adulterous  cohabitation  and  the  forfeiture  of 
pensionable  status  of  a  dependent  mother  by  remarriage  after  the  death 
of  the  soldier  and  prior  to  her  being  pensioned  under  the  provisions  of 
said  first  section  of  the  act  of  June  27,  1890,  and  for  these  reasons: 
first,  as  stated  in  the  case  of  Matilda  Ague  (9  P.  D.,  327),  in  quoting  from 
the  case  of  Eliza  Fain  (7  P.  D.,  572) : 

The  gravamen  of  the  widow's  offense  does  not  lie  in  the  fact  that  she  was  a  pen- 
sioner when  she  committed  the  adulterous  acts,  but  in  the  fact  that  her  conduct  was 
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sabyeniye  of  public  decency  and  law,  and  of  such  a  character  as  would  have  cauf;ed 
her  to  forfeit  all  claim  to  support  by  the  husband,  if  he  were  living. 

Section  4708,  however,  is  based  upon  an  entirely  different  theory, 
viz,  that  upon  the  remarriage  of  a  widow,  mother,  or  sister,  who  were 
pensioners  or  entitled  to  a  pension,  terminated  their  dependency,  as 
the  law  makes  it  obligatory  upon  the  husband  to  support  the  wife. 

Lawful  marriage  or  remarriage  is  not  only  a  legal  and  commendable 
act,  but  is  encouraged  and  protected  by  law.  Marriage  is  designated 
by  Kent  as  "the  most  beneficial  institution  of  society;"  and,  as  stated 
by  Bishop,  "because  of  the  high  favor  in  which  marriage  is  held  by 
the  law  we  have  transmitted  to  us  the  special  maxim,  'Always  presume 
marriage.' " 

Section  4707,  Revised  Statutes,  permits  the  dependent  mother  to  be 
pensioned,  notwithstanding  the  fact  that  she  has  a  husband.  The  pre- 
sumption that  the  husband  supports  the  wife  is  permitted  to  be  rebutted 
in  the  first  instance  under  section  4707,  but  section  4708  makes  the  pre- 
sumption conclusive  and  nonrebuttable  in  case  of  remarriage,  and  unless 
subsequent  legislation  has  changed  this  rule,  the  dependent  mother 
would  upon  her  remarriage  continue  to  occupy  a  nonpensionable  status. 

But  remarriage  of  a  dependent  mother  prior  to  the  death  of  her  son 
in  service,  on  account  of  whose  death  she  claims  pension,  is  no  bar  to 
pension  under  section  4707. 

As  was  held  by  Assistant  Secretary  Bussey  in  the  case  of  the  mother 
of  Abram  Van  Alstine  (4  P.  D.,  349)— 

Neither  the  fact  of  marriage  prior  to  her  sou'h  death  in  the  service,  nor  the  exist- 
ence of  a  husband  by  the  first  marriage  at  the  date  of  soldier's  death,  destroys  a 
mother's  pensionable  status,  unless  nondependence  itself  be  thereby  actually 
proved. 

This  decision  was  cited  and  approved  in  the  case  of  Margaret 
Ridenour  (5  P.  D.,  146). 

The  second  reason  for  distinguishing  the  two  classes  of  acts  that 
terminate  a  pension  is  that,  by  the  provisions  of  section  1  of  the  act 
of  June  27,  1890,  two  facts  necessary  to  enable  a  dependent  mother  to 
establish  her  title  to  pension  under  sections  4707  and  4708,  were,  in 
effe(!t,  eliminated,  viz,  first,  dependence  upon  her  son  at  the  date  of  his 
death,  and  second,  her  remarriage  subsequent  to  the  death  of  her  son, 
and  prior  to  the  time  of  filing  her  application  under  said  section  4707, 
as  amended  by  the  act  of  June  27,  1890.  Iler  pensionable  status, 
determined  by  remarriage,  is  thus  restored  by  the  terms  of  section  1  of 
the  act  of  June  27, 1890. 

I  am  of  the  opinion  that  the  remarriage  of  a  dependent  mother  prior 
to  the  act  of  June  27,  1890,  is  not  a  bar  to  pension  under  section  4707, 
as  amended  by  the  first  section  of  said  act,  provided  the  facts  required 
by  the  first  section  of  the  act  are  duly  established,  and  the  rejection  of 
this  claim  on  the  ground  stated  is  accordingly  reversed. 

lam  also  of  the  opinion  that  said  paragraph  5,  page  116  of  the 
'^reatise  of  Practice,  1898,  is  in  direct  conflict  with  the  law,  and  the 
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same  is  hereby  abrogated  and  the  following  paragraph  substituted 
iu  lien  thereof: 

The  remarriage  of  a  mother  after  the  death  of  the  soldier  and  prior 
to  June  27, 1890,  is  not  a  bar  to  pension  under  this  act. 

The  case  of  Sarah  1^.  Chase  (7  P.  D.,  543),  so  far  as  it  conflicts  with 
this  decision,  is  overruled. 


RES  JTJDICATA— STARE  DKCISIS-RERATING. 

Ohables  F.  Borthwiok,  ai.ias  Franklin  Brown. 

Cases  loDg  since  adjudicated  by  previous  administrations  will  not  be  disturbed  for 
slight  or  trivial  reasons,  nor  upon  mere  matter  of  opinion  as  to  the  weight  of 
evidence,  nor  upon  any  matter  involving  merely  au  exercise  of  Judgment  or  dis- 
cretion, but  only  when  glaring  error,  mistake,  or  manifest  injustice  is  apparent 
from  the  record  or  the  evidence. 

See  Bimey  Hoyt  (1  P.  D.,  70) ;  Isaac  Sell  (2  P.  D.,  172) ;  Wallace  G.  Bone  (2  P.  D.,  310) ; 
John  Bumham  (4  P.  D.,  93; ;  Jackson  Martin  (7  P.  D.,  265) ;  Mary  E.  Eastridge 
(8  P.  D.,  5) ;  George  W.  Amos  (ibid.,  271 ) ;  James  M.  Marshall  (ibid.,  395) ;  James 
Duval  (9  P.  D.,  218) ;  William  Wilson  (10  P.  D.,  — ). 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

J21y  1899. 

Charles  F.  Borthwiok,  alias  Franklin  Brown,  late  private  Company 
I,  Fifty- third  Pennsylvania  Infantry,  appealed  December  10, 1898,  from 
the  Bareaa  action  of  February  3,  1898,  dropping  his  name  from  the 
rolls  as  pensioner  nnder  certificate  No.  82844  on  the  ground  of  deser- 
tion from  the  Seventh  New  York  Heavy  Artillery,  the  record  failing  to 
show  discharge  from  said  service,  and  rejecting  his  rerating  claim  on 
the  same  ground. 

Claimant  contends  that  he  was  born  June  8,  1848,  and  was  under 
sixteen  years  of  age  at  the  date  of  his  desertion  from  his  first  enlist- 
ment. 

Claimant  first  enlisted  February  5,  1864,  in  the  Seventh  New  York 
Heavy  Artillery,  and  deserted  March  23,  1864.  He  next  enlisted  in 
Company  I,  Fifty-third  Pennsylvania  Infantry,  and  was  discharged  on 
surgeon's  certificate  of  disability  June  29, 1865. 

He  filed  his  first  application  for  pension  March  1, 1867,  which  was 
allowed  by  Bureau  action  of  June  22,  1867,  at  $15  per  month,  for  gun- 
shot wound  of  right  arm. 

He  was  allowed  an  increase  to  $18  from  June  4,  1872,  increased  to 
*24  from  March  3,  1883,  and  $30  from  August  4,  1886,  which  rate  he 
was  receiving  at  the  time  his  name  was  dropped  from  the  roll.  The 
last  Bareau  action,  reissuing  certificate  to  correct  his  name,  was  had 
on  June  10, 1893. 

Claimant  was  specially  examined  August  11,  1884,  when  he  testified 
folly  to  the  facts  of  his  first  enlistment  and  desertion  after  having 
^wseived  a  bounty  of  $150.    He  also  testified  that  he  was  thirty-seven 
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years  of  age  the  8th  day  of  June,  last  (1884).  This  would  make  the 
year  of  his  birth  1847;  yet^  with  these  facts  in  its  possessioD,  the 
Bnreaa  continued  to  recognize  the  action  of  Jane  22^  1867,  adjudicating 
that  he  was  entitled  to  a  pension,  and  on  October  3, 1884,  increased 
his  rate  to  t24  per  month.  On  October  23, 1886,  he  was  conceded  to 
be  entitled  to  $30  under  the  act  of  August  4,  1886.  On  April  8,  1897, 
and  April  23, 1897,  two  supplemental  reports  of  the  War  Department 
were  filed  in  the  case,  the  latter  of  which  reported  the  fact  of  claim- 
ant's desertion  from  his  first  service;  but  these  reports  were  simply 
cumulative  evidence  of  the  facts  testified  to  by  claimant  in  1884. 

The  question  of  claimant's  right  to  increase  of  i)ensiou  having  been 
several  times  passed  upon  since  1884  by  previous  administrations,  I 
am  of  the  opinion  that  it  was  error  to  disturb  such  action  and  drop 
claimant's  name  from  the  rolls,  because  the  law,  as  now  construed  (see 
case  of  John  Norton,  9  P.  D.,  382),  would  not  entitle  him  to  a  pension. 

The  material  facts  in  the  case  were  the  same  in  1898  as  in  1884. 

Different  views  of  the  law  as  to  desertion  and  its  effect  upon  a  sol- 
dier's x>ensionable  status  have  been  adopted  in  the  past  by  various 
administrations,  and,  judging  the  future  by  the  past,  there  is  no  assur- 
ance that  the  present  views  as  announced  in  the  John  Korton  decision 
may  not  be  modified  by  some  future  administration. 

A  long  line  of  decisions,  however,  are  uniform  and  harmonious  to  the 
effect  that  cases  long  since  adjudicated  by  previous  administrations 
will  not  be  disturbed  for  slight  or  trivial  reasons,  nor  upon  mere  matter 
of  opinion  as  to  the  weight  of  evidence,  nor  upon  any  matter  involving 
merely  an  exercise  of  judgment  or  discretion,  but  only  when  glaring 
error,  mistake,  or  manifest  injustice  is  apparent  from  the  record  or  the 
evidence. 

See  Bimey  Hoyt  (1  P.  D.,  70);  Isaac  SeU  (2  P.  D.,  172);  Wallace  G. 
Bone  (J  P.  D.,  310);  John  Burnham  (4  P.  D.,  93);  Jackson  Martin  (7  P. 
D.,  265);  Mary  E.  Eastridge  (8  P.  D.,  6);  George  W.  Amos  (ibid.,  271); 
James  M.  Marshall  (ibid.,  395);  James  Duval  (9  P.  D.,  218);  William 
Wilson  (10  P.  D.,  — .) 

I  am  therefore  of  the  opinion  that  the  action  appealed  from,  drox>- 
ping  claimant's  name  from  the  rolls,  was  unauthorized  in  this  case,  and 
said  action  is  accordingly  reversed. 


APPEALS-RERATTNG-ACT  MARCH  6,   1896. 
WeSLBY  DALRYMPLE   (CLAIMANT). 

H.  D.  Phillips  (attorney). 

1.  In  consideriniE  claims  undeT  the  act  of  March  6;  1896,  before  the  commenoement 
of  pension,  granted  after  a  former  claim  had  been  rejected,  may  date  from  date 
of  filing  such  first  declaration,  it  must  be  shown,  not  only  that  at  the  date  of 
filing  snch  declaration  ho  was  snfi'ering  from  a  disability,  bat  that  such  disabil- 
ity was  of  a  permanent  character,  rendering  him  nnable  to  earn  a  sapport. 


BEGIBIONS  RELATING   TO   PENSIONS.  251 

2.  The  priniod  form  of  appeal  filed  by  H.  D.  Phillips  in  this  and  numerous  other 
casee  will  not  hereafter  be  considered,  unless  it  contains  material  averments  in 
addition  to  the  printed  matter,  as  it  does  not  present  any  issue  of  fact  and  the 
issue  of  law  has  been  decided. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  June 

26,  1899. 

The  api>eal  filed  in  this  case  on  April  5, 1898,  is  one  of  a  large  num- 
ber of  appeals  filed  by  H.  D.  Phillips,  a  pension  attorney,  of  Trenton, 
N.  J.,  consisting  wholly  or  mainly  of  a  printed  argument  in  regard  to 
tbe  proper  construction  of  that  portion  of  the  act  of  Congress  approved 
March  6, 1896,  relating  to  the  commencement  of  pensions  under  the  act 
of  June  27,  1890.  Some  of  these  appeals  have  additional  remarks 
written  on  tbe  margin  of  the  printed  sheet  j  others  (like  the  one  in  this 
case)  contain  nothing  except  the  printed  matter;  some  of  them  are  not 
even  signed.  They  have  evidently  been  filed  hurriedly  and  without 
any  proper  examination  into  the  facts  of  the  individual  cases  in  which 
tbey  have  been  entered.  My  attention  was  called  to  the  fact  that  these 
"machine-made"  appeals  were  being  filed  in  large  numbers  sometime 
ago  and  the  attorney  was  then  notified  that  they  did  not  comply  with 
tbe  rules  and  would  not  be  received.  Prior  to  that,  however,  a  con- 
siderable number  of  them  had  been  docketed  and  the  question  arises 
bow  they  shall  be  disposed  of.  Some  of  the  cases  in  which  they  have 
been  filed  have  been  taken  up  and  examined  and  decisions  rendered  on 
tbe  facts  without  regard  to  the  form  of  the  appeal,  but  I  am  of  the 
opinion  that  in  the  present  crowded  state  of  the  docket  such  action  is 
not  fair  to  those  who  have  filed  appeals  in  good  faith  and  in  conformity 
with  the  rules,  and  who  are  compelled  to  wait  a  year  or  more  before 
baving  the  same  considered.  For  is  such  action  called  for  by  the 
attorney's  argument,  which  addresses  itself  wholly  to  a  general  question 
of  law  and  practice  and  not  to  the  particular  facts  in  each  case.  He  is 
entitled  to  have  his  complaint  fairly  considered,  but  he  is  not  entitled 
to  have  it  serve  as  an  excuse  for  a  general  overhauling  of  all  claims  in 
wbich  he  has  filed  applications  under  the  act  of  March  6, 1896.  If  the 
law  has  been  erroneously  construed  by  the  Pension  Bureau  that  fact 
can  be  determined  by  one  appeal  as  well  as  by  a  hundred.  I  have, 
tberefore,  elected  to  consider  the  general  issue  raised  by  the  appeal  in 
tbis  case  and  the  decision  will  serve  as  a  basis  for  disposing  of  all 
appeals  of  the  same  kind  now  on  the  docket. 

Briefly  stated  the  contention  of  the  appellant  is  that  the  proviso  of 
tbe  act  of  March  6, 1896,  relating  to  the  commencement  of  pensions 
under  the  act  of  June  27, 1890,  has  been  misunderstood  by  the  officials 
of  the  Pension  Bureau;  that  to  confer  a  right  to  the  benefits  of  said 
act  it  is  only  incumbent  upon  the  applicant  that  it  be  established  in  his 
case  that  he  was  sufiering  in  a  pensionable  degree  from  a  disability 
daring  the  x>6riod  claimed  for;  that  the  sole  evidence  to  be  considered 
in  such  a  case  is  that  of  medical  and  lay  witnesses  with  personal 
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kuowledge  of  the  facts  to  be  established^  aud  that,  except  in  the  ease 
of  a  specific  and  i)ermaneDt  disability,  the  report  of  a  medical  exam- 
ination by  a  board  of  surgeons  is  not  material  evidence  as  to  the  exist- 
ence of  a  pensionable  disability  prior  to  the  date  of  said  examination. 
In  this  connection  he  says: 

The  provUions  of  the  general  law,  act  of  June  27,  1890,  and  March  6,  1896,  are 
identical  in  tliis  respect;  they  require  the  pension  to  date  from  the  time  of  filing  a 
legal  declaration,  or  date  of  soldier's  discharge,  and  while  the  general  law  has  been 
construed  and  enforced  in  upwards  of  400,000  invalid  cases,  75  per  cent  of  which 
were  at  souietiine  rejected  on  a  pension  medical  examination,  I  challenge  the 
Department  to  cite  a  single  instance  where  such  examination  barred  the  right  of 
pension,  when  it  was  granted,  to  date  from  the  filing  of  the  case  or  the  date  of 
soldier's  discharge. 

The  appellant  overlooks  two  very  important  provisions  of  the  act  of 
June  27, 1890.  One  is  that  a  disability,  in  order  to  be  "pensionable,'' 
must  be  "permanent  in  character^"  and  the  other  is  that  it  mast  exist 
in  a  certain  specified  degree,  to  wit:  In  such  a  degree  as  to  render  the 
claimant  unable  to  earn  a  support  by  manual  labor.  In  these  respects 
the  act  dift'ers  from  what  is  termed  the  "general  law."  Arrears  of  pen- 
sion under  the  "general  law"  are  granted  upon  satisfactory  evidence 
that  the  disability  incurred  in  the  service  continued  after  discharge,  or 
after  the  filing  of  the  application,  even  though  in  a  slight  degree  or  for 
a  limited  period.  The  pension  may  be  at  a  merely  nominal  rate  for  a 
part  of  the  time,  or  it  may  be  granted  to  continue  up  to  the  date  of  a 
medical  examination  showing  no  disability  and  then  to  cease.  This 
can  not  be  done  under  the  act  of  June  27,  1890. 

If  these  distinctions  be  borne  in  mind,  it  becomes  readily  apparent 
why  the  report  of  a  medical  examination  may  have  an  effect  upon  a 
claim  under  one  law  which  it  does  not  have  upon  a  claim  under  the 
other  law.  If  a  claimant  filed  his  application  on  July  1,  1890,  and 
was  examined  on  July  1, 1891,  and  found  not  to  be  disabled  in  a  pension- 
able degree,  it  does  not  prove  that  ho  had  no  ratable  disability  at  the 
former  date,  but  does  prove  (unless  the  surgeons  erred)  that  such  disa- 
bility, if  it  existed,  was  not  "of  a  permanent  character." 

The  meaning  and  intent  of  the  enactment  of  March  6, 1896,  are  not 
involved  in  any  obscurity.  The  act  of  June  27,  1890,  provided  that 
l)ensions  granted  thereunder  should  commence  from  the  date  of  the 
filing  of  the  application  in  the  Pension  Office,  after  the  passage  of  the 
act,  "ui)on  proof  that  the  disability  then  existed."  In  executing  the 
law  it  became  necessary  to  determine  what  constituted  an  "applica- 
tion." The  Department  (John  M.  Reynolds,  Assistant  Secretary)  held 
that  an  application  which  did  not  allege  any  specific  disabling  cause 
or  causes  was  void;  and  that  pension  could  in  no  case  commence  prior 
to  the  date  of  the  filing  of  an  application  alleging  the  particular  causes 
of  disability  upon  which  the  grant  of  pension  was  based.  (See  deci- 
sion in  the  case  of  Charles  J.  Bryant,  7  1\  1).,  299.) 

Many  claims  were  rejected,  on  the  ground,  not  that  there  was  not  a 
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peusionable  disability,  bat  that  there  was  not  a  pensionable  disability 
from  the  causes  alleged  in  the  application.  Upon  the  filing  of  a  new 
application,  alleging  other  causes,  pension  would  be  allowed  to  com- 
mence only  from  the  date  of  filing  the  amended  declaration,  although 
there  might  be  abundant  proof  that  the  pensionable  disability  existed 
at  the  time  of  filing  the  original  application.  It  was  to  do  away  with 
this  practice  that  the  enactment  of  March  6,  1896,  was  passed.  It 
provided — 

That  whenever  a  claim  for  pension  under  the  act  of  June  27,  1890,  hcis  been  or 
shaU  hereafter  be  rejected,  suspended^  or  dismissed,  and  a  new  application  shall 
have  been  or  shall  hereafter  be  filed,  and  a  pension  has  been  or  shall  hereafter  be 
allowed  in  such  claim,  sach  pension  shall  date  from  the  time  of  filing  the  first  appli- 
cation, provided  the  evidence  in  the  case  shall  show  a  pensionable  disability  to  have 
existed,  or  to  exist,  at  the  time  of  filing  such  first  application,  anything  in  any  law 
or  ruling  of  the  Department  to  the  contrary  notwithstanding. 

The  effect  of  this  enactment  was  stated  by  the  Department  in  a 
decision  rendered  June  17, 1896,  in  the  case  of  James  A.  Durkee  (8  P. 
D.,  152),  the  gist  of  which  was  that  it  was  immaterial  when  the  claim- 
ant alleged  the  causes  of  his  pensionable  disability,  provided  the  disa- 
bility was  shown  to  have  existed  at  the  time  of  filing  his  first  applica- 
tion. Some  technical  requirements  in  regard  to  applications  under  the 
act  of  June  27, 1890,  were  still  adhered  to,  but  these  were  swept  away 
by  the  instructions  to  the  Commissioner  of  Pensions  promulgated  on 
July  28, 1897  (9  P.  D.,  93). 

The  question  as  to  whether  the  pension  in  any  given  case  should 
commence  from  the  date  of  filing  the  first  application  or  not,  is  purely 
a  question  of  fact  depending  upon  whether  the  evidence  in  the  case  at 
the  time  of  adjudication,  or  that  which  may  have  been  filed  subse- 
quently, shows  that  the  applicant  was,  at  said  date,  suffering  from  a 
disability  of  a  permanent  character,  not  the  result  of  vicious  habits, 
which  incapacitated  him  for  the  performance  of  manual  labor  in  such 
a  degree  as  to  render  him  unable  to  earn  a  support.  I  am  not  aware 
that  any  practice  in  conflict  with  this  view  prevails  in  your  Bureau. 
For  reasons  already  stated,  the  report  of  an  examination  by  a  board 
of  surgeons  subsequent  to  the  filing  of  the  application  must  have  very 
great  weight  in  determining  whether  a  pensionable  disability  existed 
at  the  time  of  filing.  The  view  apparently  entertained  by  the  appel- 
lant that  such  a  report  is  evidence  of  nothing  except  the  man's  condi- 
tion at  the  time  of  the  examination,  and  that  its  effect  may  be  easily 
nullified  by  filing  a  few  perfunctory  affidavits  from  neighbors  or  physi- 
ciaDs,  is  erroneous. 

The  appellant  was  informed  by  your  Bureau  on  March  29, 1898,  that 
the  claim  of  the  pensioner,  Wesley  Dalrymple,  under  the  act  of  March 
<s  1896,  for  a  reissue  to  change  the  date  of  commencement  of  his  pen- 
sion, was  rejected  on  the  ground  that  the  claimant  was  not  disabled  in 
a  degree  pensionable  under  the  act  of  June  27, 1890,  at  the  time  of  fil- 
ing any  application  prior  to  June  2, 1896,  the  date  from  which  pension 
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was  made  to  begin.  His  only  answer  to  this  is  the  printed  statement 
that  he  has  <^  filed  evidence  establishing  the  claimant's  rights,'-  no  par- 
ticular evidence  being  specified.  This  is  not  sufficient  to  raise  an  issae 
of  fact  requiring  the  consideration  of  the  Department.  After  careful 
consideration  of  the  legal  points  raised  I  find  no  sufficient  reason  for 
disturbing  the  action  of  your  Bureau. 

Appeals  of  this  character,  filed  by  Mr.  Phillips  in  other  cases,  which 
do  not  contain  any  material  averments  in  addition  to  the  printed  mat- 
ter, will  be  dismissed  on  the  ground  that  they  do  not  present  any  issue 
of  fact,  and  that  the  issue  of  law  has  already  been  decided. 


MABBIAGE  AND  BIVOBCE-SLAVES-IMPEDIMENT. 

Amanda  Fane  (now  Smith,  as  widow). 

Claiiuant  was  penBioned  as  the  widow  of  the  soldier  who  died  in  the  aervice,  bnt 
her  name  was  dropped  from  the  roUs  upon  her  remarriage  by  a  ceremony  with 
one  Smithy  alias  Lyons.  She  now  claims  a  continuance  of  pension  on  the  ground 
that  said  Smith  had  a  wife  living  at  the  time  of  his  marriage  to  her.  The  evi- 
dence shows  that  Smith  had  a  slave  wife  living,  with  whom  he  had  not  lived 
for  some  years  prior  to  his  marriage  to  claimant,  but,  having  married  claimaot 
according  to  the  forms  of  law,  this  former  relation  with  Anna  Parker  bad  do 
legal  effect  on  his  marriage  with  claimant,  and  she  was  therefore  his  legal  wife. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pemnons, 

June  29,  1899. 

The  claimant  in  this  case,  Amanda  Fane,  now  Smith,  widow  of  Robert 
Fane,  late  private  Company  D,  First  Regiment  United  States  Colored 
Volunteer  Heavy  Artillery,  certificate  No.  179232,  was  pensioned  as 
the  widow  of  said  soldier  from  date  of  his  death  in  the  service,  Jnly  22, 

1864,  to  the  date  of  her  remarriage,  July  28,  1865.  Jane  27,  1895, 
claimant's  guardian  filed  an  application  on  her  behalf  for  restoration  to 
the  rolls,  alleging  that  she  still  remained  the  lawful  widow  of  the 
soldier;  that  her  remarriage  to  James  Smith,  alias  Lyons,  was  illegal 
and  void,  because  said  Smith  at  the  date  of  said  marriage  had  a  wife 
living  from  whom  he  had  not  been  divorced;  that  she  had  been  deceived 
and  defrauded  out  of  her  pension. 

This  claim  was  rejected  on  the  ground  of  her  remarriage  July  28, 

1865,  as  shown  by  the  record. 

An  appeal  was  taken  from  said  action,  and  by  the  decision  of  the 
Department  October  9, 1897,  said  action  was  reversed  and  the  case 
returned  for  special  examination  to  determine  the  legality  of  the  widow's 
remarriage  in  1865,  and  whether  she  was  entitled  to  restoration. 

After  special  examination  the  claim  for  restoration  was  again  r^ected 
by  action  of  the  Bureau  January  21, 1898,  on  the  ground  c^  no  Utle,  as 
it  appears  from  the  special  examination  that  the  remarriage  of  the 
widow  to  James  Smith  July  28, 1865,  was  a  legal  marriage. 
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Glairoant  appealed  from  said  action  February  2^^  1898,  contending 
that  the  evidence  filed  and  taken  on  special  examination  shows  that 
James  Smith,  alias  Lyons,  had  a  wife  living  from  whom  he  had  not  been 
divorced  at  the  date  of  his  marriage  to  claimant  in  1865,  and  that  said 
marriage  was  void;  that  she  was  deceived  by  fraadolent  representations 
and  induced  to  go  through  the  form  of  marriage,  and  assume  marital 
relations  with  said  Smith,  not  knowing  that  he  then  had  a  wife  living, 
whose  maiden  name  was  Anna  Parker,  and  that  said  action  was  error 
and  an  injustice  to  her. 

The  facts  of  the  case  as  shown  by  record  and  other  evidence  on  file 
and  taken  on  special  examination  are  as  follows: 

The  soldier  and  claimant  were  married  some  years  before  the  civil 
war  as  slaves,  and  lived  together  as  husband  and  wife  until  the  soldier's 
death. 

The  soldier  enlisted  March  11, 1864,  and  died  in  the  service  July  22, 
1864. 

Claimant  was  pensioned  as  the  widow  of  the  soldier,  under  claim  filed 
after  the  death  of  her  second  husband,  from  date  of  his  death  to  July 
28, 1865,  the  date  of  her  remarriage. 

There  is  no  doubt  as  to  the  formal  marriage,  in  accordance  with  law, 
between  claimant  and  Smith,  alias  Lyons,  on  July  28, 1865. 

Claimant  testifies  under  oath  to  this  fact  in  her  original  claim  for 
pension;  it  is  shown  by  the  testimony  of  other  witnesses  and  by  the 
public  records. 

Claimant  alleges  that  this  marriage  was  illegal  and  void  bex^ause  it  is 
alleged  Smith  had  a  wife  living  from  whom  he  had  not  been  divorced 
when  said  marriage  was  celebrated. 

And  this  is  the  only  question  involved  in  the  case  as  brought  here 
on  appeal 

The  testimony  shows  beyond  question  that  Smith,  alias  Lyons,  had 
a  slave  wife  by  name  of  Anna  Parker,  by  whom  he  had  several  children. 
But  it  was  a  marriage  as  was  common  among  slaves  and  had  no  legal 
force  or  effect,  as  the  parties  were  not  competent  to  make  a  legal  con- 
tract. The  testimony  shows  they  were  not  married  by  any  form  or 
ceremony,  and  that  they  had  been  separated,  or  had  not  cohabited  as 
man  and  wife,  for  several  years  prior  to  Smith's  marriage  to  claimant. 

So  that  whatever  impediment  existed  in  the  way  of  a  legal  marriage 
had  been  removed  some  years  prior  to  claimant's  remarriage.  Ko 
divorce  was  necessary;  voluntary  separation  had  the  force  and  effect  of 
a  divorce  w^hile  they  were  in  a  state  of  slavery. 

Claimant  and  Smith,  alias  Lyons,  were  married  July  28, 1865,  as  shown 
by  the  record  and  the  testimony,  and  lived  together  until  his  death  in 
1876. 

She  applied  for  pension  and  was  x)ensioned  as  above  stated,  as 
the  widow  of  the  soldier,  from  date  of  his  death,  to  the  date  of  her 
remarriage,  July  28,  1865,  and,  apparently,  did  not  discover  that  her 
remarriage  was  illegal  and  void  until  1895. 
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The  testimouy  and  record  show  that  the  remarriage  was  legal,  and 
therefore  claimant  has  no  title  to  restoration. 
The  action  appealed  from  is  therefore  hereby  affirmed. 


RATENG-ACT  JUNE   27,   180O-DISAJJIL.1TIES. 

Reuben  F.  Scott 

It  was  not  inteDded  by  the  secoDd  section  of  the  act  of  June  27,  1890,  to  grant  pen- 
sion therennder  for  a  degree  of  disability  that  'would  not  materially  impair  a 
claimant's  ability  to  earn  a  support  by  manual  labor. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

7,  1899 

Reuben  F.  Scott,  late  lieutenant  Company  A,  Eleventh  Kentucky 
Cavalry,  appealed  by  his  attorney  January  18, 1898,  from  the  Bureau 
action  of  January  4,  1898,  rejecting  his  invalid  claim  (certificate  !No. 
239002),  filed  June  8, 1897,  under  the  act  of  June  27, 1890,  on  the  ground 
of  '^no  benefit,  claimant  on  the  rolls  at  a  higher  rate  from  an  earlier 
date." 

It  is  contended  that  the  report  of  the  board  of  surgeons  shows  a  dis- 
ability in  excess  of  eighteighteenths;  that  order  225  is  at  variance 
with  the  intent  of  Congress  j  that  order  164  correctly  interpreted  the 
act  of  June  27,  1890,  and  should  be  revived;  that  there  is  nothing  in 
said  act  that  requires  in  terms  that  there  should  be  a  greater  degree  of 
disability  than  that  required  under  the  general  law  in  order  to  give 
title. 

Soldier  was  mustered  into  the  service  September  22, 1862,  and  was 
honorably  discharged  July  12,  1865.  He  was  pensioned  from  date  of 
discharge  at  one-fourth  and  one-half  his  rank  grade,  for  disease  of 
liver  and  resulting  diarrhea,  result  of  prison  life. 

He  was  medically  examined  under  his  said  new  law  application  at 
Wichita  Falls,  Tex.,  July  21, 1897,  when  the  examining  surgeon  reported 
his  pulse  rate  88,  respiration  24,  temperature  98^,  height  6  feet  2f 
inches,  weight  155  pounds,  age  69. 

He  rated  him  three-eighths  for  chronic  diarrhea.  He  reported 
almost  total  loss  of  sight  of  left  eye,  result  of  a  pterygium,  and  expressed 
the  opinion  that  the  vision  could  be  restored  by  removal  of  pterygium. 
Eight  eye  normal,  and  that  no  other  disability  was  found  to  exist. 

The  medical  referee  on  July  8,  1898,  reported  from  a  medical  stand- 
point as  follows : 

This  claimant  was  rated  $6  under  the  act  of  June  27,  1890.  He  reoeived  $8.50  a 
month  under  the  general  law.  He  appeals  for  a  higher  rate  under  the  June  act. 
He  is  not  entitled  under  the  June  act  to  a  rate  equal  to  or  in  excess  of  that  received 
under  the  general  law. 

Order  No.  164  provided  for  the  same  rating  under  the  act  of  June  27, 
1890,  as  under  the  general  law;  that  if  a  claimant  was  entitled  to  a 
rating  of  $6  under  the  general  law  he  should  be  pensioned  at  $6  per 
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month  under  said  act,  and  if  entitled  to  a  rating  of  $12  under  the  gen- 
eral law  he  should  be  pensioned  at  the  maximum  rate  uuder  said  act. 
Said  order  164  is  as  follows: 

That  all  clainiants  under  the  act  of  June  27,  1890.  showing  a  mental  or  physical 
disability  or  disabilities  of  a  permanent  character  not  the  result  of  their  own  vicious 
habits,  and  which  incapacitate  them  for  the  performance  of  manual  labor,  rendering 
ihem  unable  to  earn  a  support  in  such  a  degree  as  would  be  rated  uuder  former  laws 
at  or  above  $6  and  less  than  $12,  shall  be  rated  the  same  as  like  disabilities  of  service 
origin ;  and  that  all  cases  showing  a  pensionable  disability  which,  if  of  service  ori- 
els, would  be  rated  at  or  above  $12  per  month,  shall  be  rated  at  $12  per  month. 

That  this  order  ignored  the  principle  which  should  govern  ratings 
uuder  the  act  of  June  27,  1890,  was  decided  in  the  case  of  Charles  T, 
Bennett  (7  P.  D.,  1),  wherein  it  was  announced  that  the  basis  of  pen- 
sion under  section  2  of  the  act  of  June  27, 1890,  is  incapacity,  due  to 
any  permanent  mental  or  physical  disability,  not  the  result  of  vicious 
habits,  as  rendered  claimant  unable  to  earn  a  support  by  manual  labor. 

Said  decision  having  been  approved  by  the  Secretary  of  the  Interior 
and  the  Attorney-General,  order  164,  issued  by  Green  B.  Raum,  Com- 
missioner of  Pensions,  and  approved  by  Assistant  Secretary  Bussey 
February  15,  1890,  was  revoked  May  27, 1893,  and  the  Commissioner 
of  Pensions  was  directed  to  have  an  examination  made  to  determine 
what  pensions  had  been  allowed  in  disregard  of  the  provisions  of  sec- 
tion 2  of  the  act  of  June  27,  1890. 

Thereupon  order  No.  225  was  issued  by  Commissioner  Lochren  June 
9,  1895,  and  duly  approved  by  the  Secretary,  Smith,  as  follows: 

As  to  adjudication  and  fixing  rates  of  pensions  uuder  the  act  of  June  27,  1890: 

(1)  A  claim  for  pension  under  the  second  section  of  the  act  of  June  27,  1890,  can 
only  be  allowed  upon  proof  of  mental  or  physical  disability  of  a  permanent  charao- 
ter,  not  the  result  of  the  claimant's  own  vicious  habits,  incapacitating  him  from  the 
performance  of  manual  labor  in  such  a  degree  as  to  render  him  unable  to  earn  a 
support. 

(2)  No  specific  injury  or  disability  can,  as  such,  have  a  pensionable  rating  under 
that  acty  nor  be  considered  otherwise  than  as  it  affeots  the  capacity  of  the  claimant 
to  perform  ordinary  manual  labor. 

(3)  Proof  that  the  disability  in  not  the  result  of  the  claimant's  own  vicious  habits 
is  requisite;  aud  therefore  the  causes  and  circumstances  of  the  origin  of  the  disa- 
bility should  be  shown  by  the  evidence  furnished  in  support  of  the  claim  for  pension, 
so  far  as  can  be  done,  and  by  persons  other  than  the  claimant. 

(4)  To  give  the  claimant  a  pensionable  status  uuder  this  act,  the  disability  must 
be  such  as  to  incapacitate  him  from  the  performance  of  manual  labor  in  such  a 
degree  as  to  render  him  unable  to  earn  a  support;  yet  the  act  recognizes  differences 
in  the  degree — §12  case  of  the  greatest,  and  $6  per  month  in  case  of  the  lowest,  degree 
of  such  iiensionable  disability  rendering  the  claimant  unable  to  earn  a  support  by 
manual  labor.  It  also  provides  for  intermediat'3  ratings  proportioned  to  the  inter- 
mediate degrees  of  such  pensionable  disability.  The  proper  ratings  under  this  act 
will,  therefore,  be  made  in  accordance  with  such  rulen  for  rating  as  the  medical 
referee  shall  prescribe,  subject  to  the  approval  of  the  Commissioner. 

It  api>eariiig  that  certain  errors  h{id  been  committed  in  the  execution 
of  said  Order  No.  225, 1  issued  the  following  order,  February  23, 1898: 

It  is  directed  that  the  pending  appeals  from  tho  action  of  reducing  or  terminating 
of  pensions  granted  under  tlu^  second  section  of  act  of  June  27, 1890,  in  accordance 
P.  D. — VOL.  10 17 


258  DECISIONS   EELATINQ   TO   PENSIONS. 

with  the  decision  rendered  May  27, 1890,  in  the  case  of  Charles  T.  Bennett  (7  P.  D  ,  1), 
shall  be  examined  with  ^reat  care. 

In  cases  where  the  evidence  filed,  or  the  certificate  of  examination,  indicates  that 
the  pension  originally  allowed  was  warranted  under  a  jnst  and  impartial  construc- 
tion of  the  law,  they  should  be  returned  to  the  Bureau  of  Pensions  for  a  special 
examination,  or  another  medical  examination,  or  both,  as  may  be  deemed  necessary. 

It  is  held  to  be  proper  and  just  that  such  pensioners  shall  be  granted  a  fair  hear- 
ing, and  be  allowed  an  opportunity  to  show  by  competent  proof  that  they  were 
disabled  in  the  degree,  and  on  account  of  the  causes  alleged,  at  the  date  when  the 
pension  was  reduced  or  terminated. 

It  will  be  understood  that  this  action  disposes  of  the  pending  appeal  in  such  cases 
by  reversing  the  action  taken  by  the  Bureau  of  Pensions,  and  remanding  the  case 
for  further  investigation,  the  reasons  therefor  being  fully  set  forth. 

The  correctness  of  the  principle  announced  in  the  Bennett  decision, 
and  the  proper  construction  of  section  2  of  said  act  of  June  27, 1890, 
was  recognized  by  Assistant  Secretary  Bussey  August  3, 1892,  in  the 
case  of  Washington  Borden  (6  P.  D.,  17),  wherein  he  held  that— 

the  disability  thus  made  pensionable  under  the  new  law  must  be  either  menial  or 
physical,  of  a  permanent  character,  not  the  result  of  vicious  habits,  and  suflScient 
in  degree  to  incapacitate  the  claimant  for  the  performance  of  manual  labor  and 
render  him  proportionately  unable  to  earn  a  support. 

I  held  in  the  case  of  Oharles  G.  Wheaton  (9  P.  D.,  156)  that  it  was 
not  the  intention  of  the  act  of  June  27, 1890,  to  grant  pension  for  such 
degree  of  disability  as  does  not  materially  impair  the  ability  of  the 
claimant  to  earn  a  support  by  manual  labor. 

In  the  case  under  consideration  it  appears  from  the  face  brief  that 
his  claim,  under  the  act  of  June  27,  1890,  was  legally  and  medically 
approved  for  pension  under  said  act  at  $6  per  month  for  disability 
resulting  from  disease  of  eyes,  and  as  he  was  already  in  receipt  of  a 
pension  under  the  general  law  of  $8.50  per  month,  no  certificate  was 
issued  for  the  reason  heretofore  stated  in  the  action  of  rejection. 

I  am  of  the  opinion  that,  notwithstanding  claimant's  age  and  long 
continued  disability  of  service  origin,  that  he  is  not  shown  to  be  so 
disabled  as  to  entitle  him  to  a  rate  under  the  act  of  June  27, 1890, 
equal  to  that  which  he  is  now  receiving  under  the  general  law. 

The  action  appealed  from  is  accordingly  affirmed. 


MARRIAGK  AND  DIVORCE— FRAUD. 

Elizabeth  Acton,  alleged  Widow  of  John  Qtjinn. 

Claimant  alleges  that  she  was  married  to  the  soldier,  John  Qnlnn,  at  yincenoes, 
Ind.,  November  20,  1867,  under  her  maiden  name  of  Elizabeth  Ryau,  and  relies 
entirely  for  proof  of  that  fact  on  a  certiGed  transcript  of  the  marriage  records 
of  the  coanty  in  which  Vincennes  is  situated,  showing  the  marriage  of  one  John 
Quinn  to  *' Eliza  Frederick"  on  the  date  alleged.  It  is  conclusively  proved  that 
said  marriage  record  referred  to  entirely  different  persons  than  alleged  by  claim- 
ant, and  that  the  minors  of  John  Quinn,  of  Company  F,  Twenty-fourth  Indiaos 
Volunteers,  the  person  to  whom  said  record  refers,  have  filed  a  copy  of  the  sani« 
record  to  prove  the  marriage  of  their  deceased  father  to  their  mother,  Eli/a 
Frederick;  therefore,  claimant  having  failed  to  prove  her  marriage  to  soldier, 
can  not  be  regarded  as  his  lawful  widow. 
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Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

7,  1899. 

Elizabeth  Acton,  formerly  Quiun,  filed  in  your  Bureau  on  April  7, 
1893,  an  application  for  pension  under  the  provisions  of  Section  4702, 
Kevised  Statutes,  as  widow  of  John  Quinn,  late  private,  Company  B, 
Tenth  Illinois  Volunteer  Cavalry,  alleging  the  death  of  said  soldier  on 
December  10, 1877,  from  disease  contracted  in  line  of  duty  during  his 
military  service. 

Said  claim  was  rejected  on  January  19,  1898,  upon  the  ground  that 
a  lawful  marriage  between  the  said  Elizabeth  and  the  deceased  soldier 
was  not  established,  and  the  evidence  failed  to  show  that  she  was  his 
widow. 

From  said  action  appeal  was  taken  on  February  28, 1898. 

The  evidence  shows  that  the  deceased  soldier  died  in  Burlington, 
Iowa,  upon  the  date  alleged. 

The  appellant  alleged  and  testified  that  she  was  married  to  the 
deceased  soldier  at  Vincennes,  Knox  County,  Ind.,  on  November  20, 
18G7,  by  a  justice  of  the  peace,  under  her  maiden  name  of  Elizabeth 
liyan,  and  that  she  had  never  been  previously  married.  A  ceremonial 
marriage  between  these  parties  is  alleged  and  relied  upon  to  establish 
the  pensionable  status  of  this  appellant  as  the  widow  of  the  deceased 
soldier,  no  common  law  marriage  being  alleged,  and  no  facts  shown,  or 
proof  oflered  from  which  such  a  relation  could  be  presumed. 

As  evidence  of  her  said  alleged  marriage  to  the  deceased  soldier,  the 
appellant  produced  and  filed  a  duly  certified  traqscript  from  the  mar- 
riage records  of  Knox  County,  Ind.,  which  shows  that  on  November 
19,  1867,  a  license  to  marry  was  issued  to  Mr.  John  Quinn  and  Miss 
Kliznk  Frederick,  and  that  on  the  following  day  John  Quinn  and  Ellen 
Frederick  were  duly  married  by  one  John  Barkman,  a  justice  of  the 
peace.  She  swears  that  this  record  relates  to  her  marriage  to  the  sol- 
dier, and  it  is  the  only  direct  proof  of  said  marriage  that  she  has  been 
able  to  produce. 

With  regard  to  the  variance  between  said  record  and  her  own  sworn 
statements  as  to  her  maiden  name  she  has  made  several  inconsistent 
and  varying  statements.  At  first  she  swore  that  she  was  living,  at  the 
time  of  said  marriage,  as  a  servant  in  Vincennes,  Ind.,  with  a  family 
named  Frederick,  and  that  she  was  called  Eliza,  or  Lizzie,  and  Mr. 
Frederick  went  with  John  Quinn,  the  soldier,  to  the  clerk's  office  to 
[irocure  the  license,  and  she  supposed  her  name  was  given  to  the  officer 
issuing  the  license  as  Eliza  Frederick,  instead  of  her  true  name,  Eliza- 
beth Eyan,  by  mistake.  Again,  she  testified,  that  she  had  given  birth 
to  an  illegitimate  child  prior  to  her  marriage  to  the  soldier,  and  in  order 
to  conceal  that  fact  from  him  she  rei)resented  herself  as  a  widow,  Mrs. 
Frederick,  and  was  married  under  that  name.  She  has  also  stated 
under  oath  that  she  had  no  knowledge  as  to  how  the  discrepancy  in 
said  record  occurred,  and  had  ^lo  ex[)lanation  to  offer  relative  thereto. 
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She  still  maintained,  nevertheless,  that  said  record  was  the  record  of 
her  marriage  to  the  deceased  soldier,  and  that  she  was  married  to  him 
by  the  magistrate,  and  on  the  date  therein  mentioned. 

A  careful  investigation  of  this  case  developed  the  fa«t,  however,  that 
there  were  two  John  Qninns,  the  deceased  soldier  and  a  John  Qainn,  who 
served  as  a  private  in  Company  F,  Twenty-fourth  Indiana  Volunteer 
Infantry,  both  of  whom  appear  to  have  lived  in  the  neighborhood  of  Vin- 
ceunes,  Ind.,  about  the  time  this  apx>ellant  claims  to  have  married  the 
deceased  soldier  in  that  town.  It  was  furthermore  discovered  that  the 
minor  children  of  this  latt-er  John  Quinn  had  filed  in  your  Bureau  on  June 
7, 1890,  an  application  for  pension  under  the  provisions  of  section  4702, 
Eevised  Statutes,  in  which  they  had  filed  as  proof  of  the  marriage  of 
their  parents  the  identical  record  filed  by  and  relied  upon  by  this 
appellant  to  prove  her  marriage  to  the  deceased  soldier.  Not  only  was 
it  conclusively  shown  by  the  testimony  taken  on  said  special  exami- 
nation that  the  John  Quinn  who  served  in  Company  F,  Twenty-fourth 
Indiana  Volunteer  Infantry,  and  the  deceased  soldier  were  not  iden- 
tical, but  it  was  absolutely  established  that  this  appellant  was  an 
entirely  different  person  from  the  Eliza  or  Ellen  Frederick  named  in 
said  record,  and  that  said  record  had  no  relation  or  reference  to  her 
marriage  to  the  deceased  soldier  whatever,  but  was  the  true  record  of 
the  marriage  between  John  Quinn  of  Company  F,  Twenty- fourth  Indi- 
ana Volunteer  Infantry,  who  is  shown  to  have  lived  from  and  after  the 
time  of  his  discharge  near  Vinceunes,  in  Knox  County,  Ind.,  and  to 
have  died  and  been  buried  there  in  March,  1877,  and  Eliza  Frederick, 
his  wife,  whose  identity  is  fully  established,  and  who  was  bom  and 
raised  and  lived  all  her  life  in  the  same  county,  and  who  died  and  was 
buried  there  in  1883.  The  mother,  sisters,  brothers,  and  neighbors  of 
the  real  Eliza  Frederick,  who  are  now  living,  and  are  reputable  and 
credible  witnesses,  all  testify  to  her  identity,  and  that  they  knew  her 
all  her  life,  from  the  time  of  her  birth  to  her  death  in  1883.  They 
state  that  she  was  married  to  John  Quinn,  who  served  in  Company 
F,  Twenty-fourth  Indiana  Volunteer  Infantry,  in  Knox  County,  Ind., 
on  November  20, 1867,  by  John  Barkman,  a  justice  of  the  peace,  and 
lived  with  him  as  his  wife  until  his  death  in  said  county  in  March,  1877, 
and  that  she  continued  to  live  in  the  same  county,  township,  and  neigh- 
borhood as  his  widow  until  her  own  death  in  188^3.  The  death  of  the 
true  Eliza  Frederick  is  fully  established  by  witnesses  who  were  present 
when  she  died,  saw  her  after  death,  and  were  present  at  her  funeral 
and  saw  her  buried.  Not  one  of  these  witnesses  ever  saw  or  heard  of 
the  deceased  soldier  or  this  appellant,  or  ever  knew  of  their  existence. 

It  is  manifest,  therefore,  that  this  appellant  has  attempted  to  estab- 
lish the  validity  of  her  alleged  marriage  to  the  deceased  soldier  by  a 
record  which  had  no  reference  to  her  at  all,  but  was  the  record  of  a 
marriage  between  entirely  different  parties,  and  to  bolster  up  and 
strengthen  said  record  by  false  and  fraudulent  statements  under  oath. 
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The  evideuce  shows  that  she  had  given  birth  to  at  least  two  illegitimate 
children  prior  to  the  time  she  pretends  to  have  first  met  and  married 
the  deceased  soldier,  and  that  she  never  lived  with  a  family  named 
Frederick  in  Yincennes,  Ind.,  or  any  other  place,  and  was  never  known 
or  called  by  the  name  of  Frederick,  but  was  always  known  prior  to  her 
association  with  the  deceased  soldier  as  Lizzie  Eyan.  It  also  tends 
strongly  to  show  that  she  was  never  at  any  time  married  to  the  deceased 
soldier,  but  simply  "took  up"  with  him  and  lived  with  him  for  some 
years  as  his  wife  and  had  several  children  by  him,  but  that  at  no  time 
.were  their  relations  such  as  would  constitute  lawful  matrimony. 

However  this  may  be,  the  exposure  of  the  fraudulent  conduct  of 
claimant  in  filing  said  marriage  record  leaves  this  case  without  any 
direct  or  positive  proof  whatever  of  the  alleged  marriage  between  her- 
self and  the  deceased  soldier  other  than  her  own  statements,  which 
have  been  shown  to  be  utterly  untrustworthy  and  unworthy  of  belief. 

It  is  therefore  very  evident  that  the  rejection  of  this  claim  upon  the 
ground  stated  was  not  error,  and  said  action  is  affirmed  accordingly. 


RATTNG— Afrr  JUNE  «T,  1800-I>IS ABILITY. 
GHABLKS  NoRBURY  ALIAS   WiLLIAM   WALKKR. 

1.  Pensions  nnder  section  2  of  the  act  of  June  27,  1890,  can  not  be  rated  as  nnder 

sections  4602  and  4693  R.  S.,  or  the  act  of  August  27,  1888. 

2.  To  be  ratable  nnder  the  second  section  of  the  act  of  June  27,  1890,  a  disability 

most  not  only  be  of  a  permanent  character,  not  the  result  of  claimant's  vicious 
habits,  but  must  incapacitate  him  for  the  performance  of  manual  labor,  and  that 
in  a  degree  rendering  him  unable  to  earn  a  support. 

3.  Total  deafness  of  one  ear  only  is  not  a  pensionable  condition  nnder  Haid  net. 

AnsiMtant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

12,  1899. 

I  have  considered  the  appeal  of  Charles  Norbnry  alias  William 
Walker  (No.  5042),  late  ordinary  seaman  on  U.  S.  steamers  Garondolet^ 
Princeton^  and  Wise^  United  States  Navy. 

Claimant  first  filed  a  claim  nnder  the  second  section  of  the  act  of 
Jane  27, 1890,  Jane  11,  IdOo,  alleging  permanent  disability  from  disease 
of  lungs,  liver,  and  kidneys,  deafness  of  right  ear,  catarrh,  and  rheu- 
matism, which  claim  was  rejected  December  7, 1895,  on  the  ground  that 
he  was  not  disabled  in  a  degree  ratable  under  said  act. 

January  21, 1890,  and  June  0, 180:>,  he  filed  other  claims  under  said 
act  of  1890,  which  were  rejected,  respectively,  on  April  10,  1890,  and 
November  9, 1890,  on  the  same  ground  as  was  the  first  claim. 

March  27, 1897,  he  filed  another  claim  alleging  as  disabling  causes 
deafness  of  right  ear,  kidney  complaint,  rheumatism  in  left  knee, 
catarrh,  and  lung  disease.  This  claim  was  rejected  January  3, 1898,  on 
the  ground  that  no  ratable  disability  was  shown. 
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From  this  action  an  appeal  was  filed  January  18,  1898,  assigning  as 
error  the  holding  that  the  report  of  the  board  of  surgeons  by  which 
claimant  was  last  examined  does  not  show  a  ratable  degree  of  disabil- 
ity under  the  law  of  1890.    The  attorney  contends  as  follows: 

Our  understanding  is  that  the  report  of  Raid  board  shows  a  disability  in  exoess  of 
six-eigbteentbs,  but  that  under  Order  225  this  is  not  regarded  as  enough  to  confer 
title;  we  respectfully  suggest  that  there  ih  nothing  in  the  act  of  June  27,  1890,  that 
requires,  in  t^rms,  that  to  devolve  title  under  it  there  should  be  found  a  degree  of 
disability  greater  than  were  the  claim  filed  under  the  general  law,  and  believing 
that  said  Order  225  is  at  variance  with  the  intent  of  Congress  and  that  Order  1(>4 
(repealed  by  Order  225)  correctly  interpreted  the  law  under  which  this  claim  is  filed, 
we  have  the  honor  to  recjuest  that  said  Order  164  be  revived  and  that  this  claim  be 
considered  under  it. 

Claimant  was  examined  nnder  said  claims  by  boards  of  examining 
surgeons  November  6,  1895,  February  6,  189G,  July  29,  1896,  and  April 
14, 1897,  who  reported  his  condition  normal  in  every  respect  except 
partial  deafness  in  right  ear. 

The  certificate  of  the  first  examination  stated  that  he  hears  loud 
voices  at  2  inches  with  right  ear;  left  ear  was  normal.  The  certificate 
of  the  next  examination  stated  that  he  could  hear  ordinary  conversji- 
tion  with  either  ear  at  6  feet.  The  next  certificate  states  that  he  can 
not  hear  loud  conversation  at  1  foot  with  right  ear,  but  hears  ordi- 
nary conversation  at  20  feet  with  left  ear.  The  next  and  last  certificate 
of  the  examination  under  the  pending  claim  states  that  he  can  not  hear 
loud  voice  at  1  inch  with  right  ear,  and  that  left  ear  was  normal. 
All  other  organs  were  reported  to  be  normal. 

Attorneys  for  appellant  contend  that  Order  164  correctly  interpreted 
the  act  of  June  27, 1890,  and  that  a  disability  which  would  be  i)eQsion- 
able  under  the  general  law  is  pensionable  under  the  said  act  of  1890. 

Order  164,  to  which  the  attorneys  refer  is  as  follows: 

That  all  claimants  under  the  act  of  June  27,  1890,  showing  a  mental  or  physical  dis- 
ability or  disabilities  of  a  permanent  character,  not  the  result  of  their  own  vicioas 
habits,  and  which  incapacitate  them  for  the  performance  of  manual  labor,  render- 
ing them  unable  to  earn  a  support  in  such  a  degree  as  would  be  rated  under  former 
laws  at  or  above  $6  and  less  than  $12,  Khali  be  rated  the  same  as  like  disabilities  of 
service  origin;  and  that  all  cases  showing  a  pensionable  disability  which,  if  of  serv- 
ice origin,  would  be  rat«d  at  or  above  $12  per  month,  shall  bo  rated  at  $12  per  month. 

Order  225,  which  abrogated  Order  104,  is  a«  follows: 

Ordkr  No.  228.]  Bureau  of  Pensions, 

Washington,  JK  C,  June  0,  189S. 
As  to  adjudicating  and  fixing  rates  of  pensions  under  the  act  of  June  27,  1890. 

(1)  A  claim  for  pension  under  the  second  section  of  the  act  of  June  27,  1890,  can 
only  be  allowed  upon  proof  of  mental  or  physical  disability  of  a  permanent  character, 
not  the  result  of  the  claimant's  own  vicious  habits,  incapacitating  him  from  the  per- 
formance of  manual  labor  in  such  a  degree  as  to  render  him  unable  to  earn  a  support. 

(2)  No  specific  injury  or  disability  can,  as  such,  have  a  pensionable  rating  under 
that  act,  nor  be  considered  otherwise  than  as  it  affects  the  capacity  of  the  claimant 
to  perform  ordinary  manual  labor. 

(3)  Proof  that  the  disability  is  not  the  result  of  the  claimant's  own  vicious  habits 
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is  requisite;  and  therefore  the  causes  and  oiroumstances  of  the  origiu  of  the  disa- 
bility be  shown  by  the  evidence  furnished  in  support  of  the  claim  for  pension,  so  far 
as  can  be  done;  and  by  persons  other  than  the  claimant. 

(4)  To  give  the  claimant  a  pensionable  status  under  this  act;  the  disability  must 
be  such  as  to  incapacitate  him  from  the  performance  of  manual  labor  in  such  a 
degree  as  to  render  him  unable  to  earn  a  support ;  yet  the  act  recognizes  differences 
in  the  degree  in  case  of  the  greatest,  and  $6  per  month  in  case  of  the  lowest  degree 
of  sacli  pensionable  disability  rendering  the  claimant  unable  to  earn  a  support  by 
manual  labor.  It  also  provides  for  intermediate  ratings  proportioned  to  the  inter- 
mediate degrees  of  such  pensionable  disability.  The  proper  ratings  under  this  act 
will,  tbereforC;  be  made  in  accordance  with  such  rules  for  rating  as  the  medical 
referee  shall  prescribe,  subject  to  the  approval  of  the  Commissioner. 

Wm.  LochreN;  Commissioner. 

Approved : 

HoKB  Smith,  Secretary. 

The  law  applicable  to  pensions  under  the  general  law  for  disability 
of  service  origin  is  as  follows : 

Any  officer  of  the  Army,  including  regulars,  volunteers,  and  militia,  or  any  officer 
in  the  Navy  or  Marine  Corps,  whether  regularly  mustered  or  not,  disabled  by  reason 
of  any  wound  or  injury  received,  or  disease  contracted  while  in  the  service  of  the 
United  States  and  in  line  of  duty,  etc. 

The  second  section  of  the  act  of  June  27, 1890,  provides  as  follows: 

Sec.  2.  That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval 
service  of  the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been 
honorably  discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be  suffer- 
ing from  a  mental  or  physical  disability  of  a  permanent  character,  not  the  result  of 
their  own  vicious  habits,  which  incapacitates  them  for  the  performance  of  manual 
lal>or  in  such  a  degree  as  to  render  them  unable  to  earn  a  support,  shall,  upon  mak- 
ing due  proof  of  the  fact  according  to  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  provide,  be  placed  upon  the  list  of  invalid  pensioners  of  the  United 
States,  and  be  entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per  month 
and  not  less  than  six  dollars  per  month,  proportioned  to  the  degree  of  inability  to 
earn  a  support ;  and  such  pension  shall  commence  from  the  date  of  the  filing  of  the 
application  in  the  Pension  Office  after  the  passage  of  this  act,  upon  proof  that  the 
disability  then  existed,  and  shall  continue  dnring  the  existence  of  the  same. 

It  will  be  seen  that  the  general  law  pensions  for  a  disability  the 
result  of  claimant's  service  in  line  of  duty,  and,  rated  at  from  $6  per 
month  to  $30  per  month,  the  latter  rate  being  allowed  for  a  disability 
which  incapacitates  claimant  for  the  performance  of  any  manual  labor, 
while  the  act  of  June  27,  1890,  provides  a  pension  for  a  condition  not 
due  to  the  service.  That  is,  a  mental  or  physical  disability  of  a  perma- 
nent character,  not  the  result  of  vicious  habits,  which  incapacitates  for 
the  performance  of  manual  labor  in  such  a  degree  as  to  render  the 
applicant  unable  to  earn  a  support,  fixing  the  highest  rate  of  pension 
thereunder  at  $12  per  month  and  the  lowest  $6.  Under  said  act  pen- 
sion is  provided  for  only  in  cases  where  incapacity  to  labor  joins  with 
incapacity  to  earn  a  support,  and  the  grades  of  rating  are  dependent 
on  these  two  conditions. 

Order  164  was  in  force  from  the  date  of  its  promulgation,  October  15, 
1890,  to  May  27,  1893,  when  it  was  revoked  in  an  order  following  the 


264  DECISIONS   RELATING   TO   PENSIONS. 

decision  in  the  case  of  Charles  T.  Bennett  (7  P.  D.,  1),  which  directed 
that— 

an  examination  be  made  to  determine  what  pensions  have  heretofore  been  aHowed 
nnder  section  2  of  the  act  approved  Jane  27,  1890,  in  disregard  of  the  terms  of  said 
act,  and  in  conflict  with  the  ruling  of  this  Department  in  the  case  of  Charles  T. 
Bennett  this  day  transmitted  to  you. 

This  action  gave  rise  to  Order  No.  225. 

In  compliance  with  instructions  contained  in  the  order  of  the  Secre- 
tary referred  to,  a  board  of  revision  was  organized  in  the  Bureau  of 
Pensions  June  9, 1893,  whose  duties  were — 

to  draw  from  the  admitted  files,  as  rapidly  as  may  be  practicable,  all  cases  allowed 
nnder  section  2  of  the  act  of  June  27,  1890,  and  to  determine  whether  the  allowances 
ore  in  accordance  with  law. 

This  action  resulted  in  dropping  a  large  number  from  the  rolls  and 
reducing  the  i>ensions  of  many  others. 

Order  225  has  never  been  revoked,  although  a  much  more  liberal 
construction  of  the  law,  as  well  as  of  the  order  itself,  has  long  since 
been  put  in  force. 

A  large  number  of  appeals  have  been  filed  within  the  past  two  years 
from  what  was  deemed  an  arbitrary  and  unwarranted  construction  of 
the  law  resulting  in  the  reduction  or  termination  of  i)ensions,  and  the 
matter  having  been  brought  to  the  attention  of  the  Assistant  Secre- 
tary, on  February  23,  1898,  the  following  order  was  issued  for  the 
guidance  of  the  Board  of  Pension  Appeals: 

Order.]  Department  of  thib  Interior, 

Washington,  February  eS,  1898, 

It  is  directed  that  the  pending  appeals  from  the  action  of  reducing  or  terminating 
pensions  granted  nnder  the  second  section  of  the  act  of  June  27, 1890,  in  accordance 
with  the  decision  rendered  May  27,  1893,  in  the  case  of  Charles  T.  Bennett  (7  P.  D., 
1),  shall  be  examined  \?ith  great  care. 

In  cases  where  the  evidence  filed  or  the  certificato  of  examination  indicates  that 
the  pension  originally  allowed  was  warranted  under  a  just  and  impartial  construc- 
tion of  the  law,  they  should  be  returned  to  the  Bureau  of  Pensions  for  a  special 
e^camination,  or  another  medical  examination,  or  both,  as  may  be  deemed  necessary. 

It  is  held  to  be  proper  and  just  that  such  pensioners  shall  be  granted  a  fair  hear- 
ing and  be  allowed  all  opportunity  to  show  by  competent  proof  that  they  were  dis- 
abled in  the  degree,  and  on  account  of  the  causes  alleged,  at  the  date  when  the 
X)enAion  was  reduced  or  terminated. 

It  will  be  understood  that  this  action  disposes  of  the  pending  appeal  in  snch  cases 
by  reversing  the  action  taken  by  the  Bureau  of  Pensions,  and  remanding  the  ease 
for  further  investigation,  the  reasons  therefor  being  duly  sot  forth. 

Webster  Davis, 
Aashtant  Secrriartf. 

In  carrying  out  the  instructions  it  was  found  that  the  action  of  drop- 
ping or  reducing  pensions  in  many  cases  was  grossly  unjust  and  in 
others  fully  warranted. 

Order  164  was  an  extremely  liberal  construction  of  the  law  as  to 
rating  under  the  act  of  June  27, 1890;  indeed  it  could  not  be  consist- 
o  jtly  maintained  when  the  terms  of  the  act  were  compared  with  former 
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laws.  On  the  other  hand,  Order  225,  as  put  into  eflFect  and  as  formerly 
construed,  went  to  the  other  extreme,  and  in  many  cases  resulted  in 
great  injustice  to  claimants.  This  was  remedied  in  a  large  measure  by 
a  more  liberal  construction  of  said  order,  which,  on  its  face,  is  not 
regarded  objectionable,  properly  construed,  but  much  depends  upon 
how  it  is  construed. 

When  a  claimant  is  disabled  in  a  degree  materially  affecting  his 
capacity  to  cam  a  support,  the  minimum  rate  should  be  given,  and 
where  a  claimant  is  wholly  unable  to  earn  a  support,  or  nearly  so,  by 
reason  of  a  disability  of  the  character  named  in  the  law,  the  maximum 
rate  should  be  allowed,  and  for  intermediate  degrees  of  disability  and 
capacity  to  earn  a  support  a  proportionate  rate. 

But  it  is  not  believed  that  deafness  of  one  ear  is  a  disability  mate- 
rially affecting  a  person's  ability  to  perform  manual  labor  or  his  capacity 
for  earning  a  support,  especially,  as  in  this  case,  where  claimant  is 
shown  to  be  a  robust  and  able-bodied  man. 

While  under  the  approved  schedule  of  rates  of  pension  under  the  act 
of  August  27, 1888,  which  provided  the  rate  for  total  deafness  of  both 
ears  should  thereafter  be  $30,  this  appellant  would  be  entitled  to  a  rate 
of  $10,  i^rovided  such  deafness  was  Jue  to  his  military  service  and  in 
line  of  duty,  he  can  not  be  accorded  a  rate  under  the  second  section  of 
the  act  of  June  27, 1890,  because  ^'incapacity  to  perform  manual  labor, 
to  a  degree  which  produces  inability  to  earn  a  support"  (which  is  the 
basis  of  pension  under  this  section),  has  not  been  shown. 

As  before  stated,  disability  from  causes  other  than  of  service  origin 
is  pensionable  when  incapacity  to  labor  joins  with  incapacity  to  earn  a 
support,  and  the  grades  of  rating  are  dependent  upon  these  conditions. 
Appellant  would  be  pensionable  if  his  deafness  was  shown  to  have  been 
incurred  in  the  service  and  line  of  duty,  because  a  statute  (act  of  August 
27, 1888)  expressly  provides  for  the  same,  but  under  the  act  of  June  27, 
1890,  providing  for  pensions  for  other  causes  than  disability  incurred 
in  the  service  and  line  of  duty,  he  is  not  entitled  to  a  rating,  because 
he  is  not  suffering  from  a  disability  "which  incapacitates"  him  "for 
the  performance  of  manual  labor  in  such  a  degree  as  to  render"  him 
"unable  to  earn  a  support,"  as  required  by  the  act. 

The  Same  is  true  as  to  many  other  causes  of  disability  enumerated  in 
the  schedule  of  rates  under  the  general  law. 

It  will  be  observed  that  in  the  last  clause  of  Order  225  the  question 
of  rating  is  left  largely  at  the  discretion  of  the  medical  referee,  subject 
to  the  approval  of  the  Commissioner  of  Pensions. 

As  already  indicated,  much  depends  upon  the  construction  given  to  the 
law  and  the  order  (225)  now  in  force.  It  should  be  borne  in  mind  that 
the  average  age  of  the  surviving  soldiers  who  were  in  the  war  of  the 
rebellion  is  60  years  or  upward.  It  is  not  an  unreasonable  presumption 
that  nearly  all  are  in  some  degree  mentally  or  physically  disabled.  The 
spirit  of  the  law  and  the  circumstances  attending  its  enactment  cer- 
tainly warrant  the  conclusion  that  a  liberal  interpretation  should  be 
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given  and  relief  granted,  at  least  at  the  minimum  rate,  if  an  appreciable 
disability  which  impairs  ability  for  self-support  by  manual  labor  is 
shown  to  exist. 
The  adverse  action  taken  in  this  case  is  afHrmed  for  reasons  stated. 


MAR1UAGE  ANI>  BIA^ORCE— Mn^OltS'  PENSION  ACT  .TTNE  37.  1890. 

Mary  E.  Eesser  (widow). 
Minors  of  Charles  W.  IIesser. 

1.  It  appearing  that  the  last  marriage  of  this  appellant,  Mary  E.  Resser,  to  the 

deceased  soldier  was  sobsequent  to  the  passage  of  the  act  of  June  27,  1890,  she 
has  no  title  whatever  to  pension  as  his  widow,  under  the  express  provisions  of 
the  third  section  of  said  net. 

2.  It  also  appearing  that  the  widow  of  Kaiil  deceased  soldier  is  still  living  and 

nnmarried,  his  minor  children  havq  no  title  to  pension  under  the  provisions  of 
said  section.  (Minor  child  of  Lafayette  Howard,  8  P.  D.,  230;  Minors  of  John 
Davis,  9  P.  D.,  151.) 

A88i8tant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

July  li^  1899, 

Mary  E.  Kesser  filed  in  your  Bureau  on  June  28, 1897,  an  appliciif  ion 
for  pension  under  the  provisions  of  section  3,  act  of  June  27,  189(),  as 
widow  of  Charles  W.  Kesser  (deceased),  late  sergeant,  Company  H, 
Thirty-seventh  Illinois  Volunteer  Infantry,  alleging  the  death  of  said 
soldier  on  June  18, 1897,  leaving  her  without  other  means  of  support 
than  her  daily  labor. 

On  the  same  date  she  also  filed  an  application  for  x)ension  under  said 
section  as  guardian  for  and  in  behalf  of  Albert  F.  and  Bennie  Kesser, 
minor  children  of  said  deceased  soldier,  alleging  that  said  minors  were 
under  the  age  of  16  years  at  the  date  of  the  soldier's  death. 

Both  of  said  claims  were  rejected  on  January  6,  1898. 

The  widow's  claim,  ui)on  the  ground  that  her  last  marriage  to  the 
soldier  was  subsequent  to  the  passage  of  said  act,  and  she  was  expressly 
excluded  from  its  benefits  by  the  terms  and  provisions  of  said  section. 

The  minor's  claim,  ui)on  the  ground  that  the  soldier  left  a  widow 
surviving,  who  was  still  living  and  unmarried,  and  said  minors  had  no 
title  to  i)eiision  under  the  provisions  of  said  section. 

From  the  rejection  of  both  claims,  as  aforesaid,  this  appeal  was  taken 
on  May  2, 1899. 

There  is  no  dispute  about  the  material  facts  in  this  case,  which  are 
shown  to  be  as  follows : 

This  appellant  and  the  deceased  soldier  were  first  married  in  Augnst, 
1871,  and  lived  as  husband  and  wife  until  January  7, 1895,  upon  which 
date  the  appellant  ^as  granted  an  absolute  divorce  from  the  soldier 
by  the  district  court  of  Polk  County,  Iowa.    It  is  shown  by  a  duly 


DECISIONS   RELATING   TO   PENSIONS.  267 

certified  and  authenticated  transcript  from  the  records  of  said  court 
that  said  divorce  proceedings  were  instituted  by  the  appellant;  that 
both  parties  appeared  in  person  and  by  fittorney  at  the  trial  and  hear- 
ing of  said  cause;  that  a  divorce  was  prayed  on  the  ground  of 
"inbuman  treatment,"  and  that,  in  the  language  of  the  decree  rendered, 
it  was — 

ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds  of  matrimony  heretofore 
existing  by  and  between  the  said  plaintiff,  Mary  Resser,  and  the  said  defendant, 
Charles  Resser,  be,  and  the  same  are,  hereby  and  forever  dissolved,  and  said  Mary 
Resser  is  entitled  to  all  the  rights  and  privileges  of  a  single  woman. 

Subsequently  it  appears,  on  July  15,  1896,  the  appellant  and  the 
deceased  soldier  were  again  married  by  a  justice  of  the  peace  in  Polk 
Comity,  Iowa,  and  lived  together  as  husband  and  wife  until  the  sol- 
dier's death,  which  is  shown  to  have  occurred  on  the  date  alleged.  It 
is  also  shown  that  said  Albert  F.  and  Bennie  Kesser  were  children  of 
the  soldier  and  appellant,  born  to  them  during  their  first  marriage  and 
prior  to  said  divorce,  and  that  they  were  under  the  age  of  16  years  at 
the  date  of  the  soldier's  death. 

The  language  of  the  second  proviso  to  the  third  section  of  the  act  of 
June  27,  1890,  expressly  and  in  terms  excludes  from  participation  in 
its  benefits  such  widows  as  have  married  the  soldier,  on  account  ot 
whose  death  the  claim  for  pension  is  made,  subsequent  to  the  date  of 
the  passage  of  said  act. 

The  contention  of  the  attorney  of  appellant  in  this  appeal,  that  the 
remarriage  of  the  appellant  and  the  deceased  soldier  subsequent  to  their 
divorce  was  *Mn  the  nature  of  a  continuation  of  the  first  marriage 
relation,  since  she  had  not  remarried  in  the  interim,"  is  without  any 
foundation  whatever  in  the  facts  of  the  case,  and  as  a  legal  proposition 
is  absurd. 

The  decree  of  divorce  by  a  court  of  competent  jurisdiction  absolutely 
and  completely  abrogated,  annulled,  wiped  out,  and  destroyed  the 
previous  matrimonial  relation  existing  between  the  appellant  and  the 
soldier,  and  relegated  each  of  them  to  the  legal  status  of  single,  unmar- 
ried persons  from  and  after  the  date  of  its  rendition.  This  appellant 
was  then  free  to  marry  again  whomsoever  she  pleased,  and  was,  in  the 
eye  of  the  law,  as  much  a  single,  unmarried  woman  as  if  she  never  had 
been  married,  and  if  the  soldier  had  died  prior  to  her  second  marriage 
to  him  she  could  have  set  up  no  valid  claim  whatever  to  be  considered 
his  widow.  The  second  marriage  of  the  appellant  and  the  soldier  on 
July  15, 1896,  was  a  separate,  distinct,  and  independent  contract  and 
bore  no  relation  to  and  was  in  no  possible  manner  or  way  connected 
with  their  former  matrimonial  union,  and  the  present  status  of  this 
api)ellant  as  the  widow  of  the  soldier,  and  all  her  rights  as  such,  both 
legal  and  pensionable,  rest  solely  and  alone  u])on  said  second  marriage 
and  are  derived  therefrom.  Since  said  second  marriage  was  consum- 
mated long  after  the  passage  of  the  act  of  June  27,  1890,  it  is  too 
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manifest  for  argiimeDt  that  she  has,  by  tlie  express  terms  of  the  third 
section  of  said  act,  no  title  whatever  to  pension  thereunder  as  the 
soldier's  widow. 

So  far  as  the  claim  on  behalf  of  the  minors  is  concerned,  it  is  the 
well-settled  ruling  of  this  Department  that  they  can  have  no  title  to 
X>ension  in  their  own  right,  under  the  i)rovi8ions  of  said  section,  so  lonjr 
as  their  mother,  this  ap])ellant,  is  living  and  remains  unmarried,  not- 
withstanding the  fact  that  her  last  marriage  to  the  soldier  was  subse- 
quent  to  the  passage  of  the  act  of  June  27,  1890. 

See  decisions  in  the  cases  of  the  minor  child  of  Lafayette  Howard  (8 
P.  D.,  230),  and  minors  of  John  Davis  (9  P.  D.,  151). 

It  is  very  evident,  therefore,  that  the  rejection  of  both  of  said  claims 
upon  the  grounds  stated  was  without  error  and  said  action  is  affirmed 
accordingly. 

I>KCI^ARATIONS-EXECUTTON. 

George  M.  Hofmann. 

An  application  for  pension  executed  on  the  day  of  the  applicant'H  discharge  from 
the  service  is  null  and  void. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  Juli/ 

14^  1899. 

I  have  considered  the  appeal  filed  June  1, 1899,  fh)m  the  action  of 
your  Bureau  in  refusing  to  recognize  the  application  for  pension  filed 
December  8, 1898,  by  (xeorge  M.  Hofmann,  formerly  a  soldier  in  Com- 
pany C,  Twenty-first  United  States  Infantry.  It  appears  that  the  sol- 
dier was  discharged  from  the  service  on  December  C,  1898,  and  on  the 
same  day  executed  his  -application  for  pension,  which  was  tiled  iu  your 
Bureau  two  days  later.  You  held  that  said  application  was  invalid,  for 
the  reason  that  it  was  executed  before  the  applicant  had  acquired  a 
pensionable  status.  It  is  contended  in  the  appeal  that  such  holding 
was  error  for  the  following  reasons: 

First.  The  claimant  was  discharged  on  the  forenoon  of  Decembers,  1898,  at  Platts- 
1> II rg. Barrack 8.  Immediately  after  his  discharge  the  muster-out  officer  delivered  to 
him  his  discharge  certificate.  He  was  then  absolutely  free  from  any  Government 
control  and  free  to  act  and  do  as  he  pleased  without  hindrance  on  the  part  of  any 
military  officer.  The  execution  of  the  declaration  after  he  received  his  muster-out 
papers  was,  in  my  judgment,  proper  and  under  the  circumstances  the  claim  he  filed 
is  legal  and  should  be  accepted  as  8uch. 

Second.  After  the  muster  out  of  the  claimant  had  taken  place,  supposing  he  bad 
been  injured  or  killed,  would  the  Government  be  holding  to  the  widow  or  heirs?  I 
think  not,  and  I  believe  that  you  would  so  hold  that  the  Government  was  not 
responsible  from  a  pensionable  point  of  view. 

In   the   case  of  William  H.  Walcott,   Company   D,   Fourth   Ohio 

Infantry  (claim  No.  1,217,415,  war  with  Spain),  the  Department  ruled, 

on  March  22, 1899,  that— 

a  declaration  for  iiension  oxtM.uted  prior  to  tho  date  when  the  right  to  pension 
accrued  is  null  and  void. 
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In  that  case  the  claimant  execated  his  declaration  on  Janaary  9, 
1899,  and  was  not  mustered  out  of  service  until  January  20, 1899.  The 
gist  of  the  ruling,  however,  was  not  that  a  soldier  can  not  make  a  valid 
application  for  pension  prior  to  his  discbarge,  but  that  no  person, 
whether  soldier,  widow,  minor  child,  or  dependent  relative,  can  execute 
a  valid  application  prior  to  the  date  at  which  his  or  her  right  to  pen- 
sion accrues.  In  other  words,  it  was  held  that  a  paper  purporting  to 
be  a  claim  for  pension,  executed  by  a  person  who  had,  at  the  time,  no 
right  to  x)ension,  but  who  merely  expected  to  have  such  a  right  at  some 
future  time,  was  a  nullity;  and  that  a  valid  declaration  for  pension  can 
be  made  only  by  one  who  has  a  pensionable  status. 

If  this  view  is  correct  (of  which  I  think  there  can  be  no  doubt)  then 
the  declaration  executed  by  Hofmann  on  December  6, 1898,  was  invalid 
for  the  reason  that  he  did  not  acquire  a  pensionable  status  until  Decem- 
ber 7, 1898.  It  may  be  true,  as  alleged  (although  there  is  no  proof  of 
the  fact),  that  he  had  received  his  certificate  of  discharge;  neverthe- 
less, he  was  constructively  in  the  service  during  the  whole  of  that  day, 
and  received  pay  for  the  same.  As  he  could  not  receive  pay  as  a  sol- 
dier and  pension  at  the  same  time,  it  follows  that  the  right  to  x>ension 
did  not  accrue  until  the  right  to  pay  ceased,  which  was  at  the  expira- 
tion of  December  6,  or  the  beginning  of  December  7.  In  the  matter 
of  soldiers'  pay  and  pensions,  the  Government  takes  no  note  of  frac- 
tious of  a  day. 

All  that  is  said  in  the  appeal  about  his  being  <^  free  to  act  as  he 
pleased,  without  hindrance  on  the  part  of  any  military  officer,"  etc.,  is 
entirely  irrelevant  to  the  issue.  So  far  as  the  execution  of  a  declara- 
tion for  pension  is  concerned,  he  was  as  free  from  hindrance  on  the 
part  of  the  military  authorities  before  he  received  his  discharge  as  he 
was  afterwards.  It  was  a  matter  with  which  the  military  authorities 
had  nothing  to  do.  The  question  is  not  whether  he  was  at  liberty  to 
execute  such  a  paper  if  he  desired,  but  whether  the  paper  was  of  any 
legal  effect. 

Irrelevant,  also,  is  the  argument  that  if  he  had  been  killed  or  injured 
immediately  after  muster  out  his  widow  or  heirs  would  have  had  no 
claim  upon  the  Government.  In  such  a  case  the  question  offline  of 
duty  ^  would  enter. 

Afber  careful  consideration,  I  am  of  the  opinion  that  the  action  of 
your  Bureau,  from  which  the  appeal  is  taken,  was  correct,  and  the  same 
is,  therefore,  affirmed. 
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seuvic.e-mlssouiu  militia-hawkins  taylou  commission. 
Francis  M.  Davis. 

The  report  of  the  Hawkins  Taylor  conimissioa  shows  an  actual  military  service 
rendered  to  the  United  States  by  the  claimant  of  only  forty-five  days. 

The  report  from  the  adjutaut-fi^eneral  of  Missouri  showing  an  interval  of  one  hun- 
dred and  two  days  between  date  of  enrollment  and  date  of  disbandmeut  of 
company  is  not  competent  evidence  as  to  the  ''  actual  military  service  rendered 
the  United  States/'  and  no  other  service  can  be  taken  into  account  in  consider- 
ing claims  to  pension  under  the  act  of  June  27,  1890. 

Ait8i8tant  Secretary    Webster  Davis  to  the  Commissioner  of  PcitsianSj 

July  29^  1899. 

The  claim  of  Francis  M.  Davis,  formerly  a  soldier  in  Captain  Drum- 
rigbt's  company  (D),  Greene  County  Regiment,  Missouri  Home  Guards 
(the  same  being  a  claim  for  pension  under  the  act  of  June  27,  1890), 
was  rejected  by  your  Bureau  in  January,  1893,  on  the  ground  that  the 
claimant  was  not  in  the  service  of  the  United  States  for  ninety  days. 
From  that  action  an  appeal  was  taken  on  June  7,  1898,  the  contention 
of  which  is  that  at  the  time  of  the  investigation  made  by  the  Hawkins 
Taylor  commission  to  determine  the  period  of  service  of  persons  claim- 
ing compensation  on  account  of  service  rendered  in  the  Missouri  Home 
Guards  organizations  an  error  was  made  whereby  the  records  of  only 
a  part  of  the  service  of  Captain  Drumright's  company  were  furnished 
to  the  commission,  so  that  the  men  received  pay  for  only  forty-five  days, 
whereas  the  complete  records,  which  were  furnished  to  the  adjutant- 
general  of  Missouri,  show  a  service  of  from  one  hundred  and  one  to  one 
hundred  and  three  days;  and  that  this  error  ought  not  to  debar  them 
from  the  benefits  of  the  act  of  June  27, 1890,  to  which  they  are  justly 
entitled. 

A  report  froui  the  adjutant- general  of  the  State  of  Missouri  dated 
June  G,  1892,  states  that  it  appears  from  the  records  of  his  ofiice  that 
F.  M.  Davis  enlisted  on  the  7th  of  May,  1861,  as  a  private  in  Company 
D,  Greene  and  Christian  Counties  Regiment  of  Missouri  Home  Guards, 
and  was  disbanded  with  the  company  on  August  10,  1801.  This  is  not 
conclusive,  however,  as  to  the  length  of  time  the  company  was  "  in  the 
service  of  the  United  States."  Much  of  the  service  rendered  by  the 
home  guard  organizations  was  for  purposes  of  local  defense  merely, 
and  not  for  the  national  defense  or  in  obedience  to  any  Federal  author- 
ity. Such  service  has  never  been  recognized  as  entitling  those  who 
performed  it  to  either  pay  or  pension  from  the  General  Government. 

The  report  of  the  Hawkins  Taylor  commission  states: 

Previous  to  the  outbreak^  at  the  suggestion  of  General  Lyon  and  for  their  own 
protection,  many  of  these  companies  organized  and  armed  themselves,  and  patrolled 
through  their  respective  neighborhoods,  watching  the  movements  of  the  disaffected. 
After  hostilities  other  companies  organized,  drilled,  and  protected  their  own  and 
neighbors'  property  and  the  peace  of  the  country. 
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The  Hawkins  Taylor  coiumissiou  was  appointed  for  the  purpose  of 
determining  for  what  length  of  time  applicants  for  pay,  bounty,  or  pen- 
sion under  the  provisions  of  the  act  of  M  arch  25,  1862,  were  "  actually 
employed  in  the  military  service  of  the  United  States,"  and  in  the  per- 
formance of  that  duty  it  properly  excluded  such  irregular  and  purely 
local  service  as  that  described  above,  and  included  only  actual  military 
service  in  the  field  rendered  in  obedience  to  proper  authority.  Its  find- 
ings have  been  uniformly  accepted  in  adjndicating  claims  for  pension 
under  the  acts  of  July  14,  1862,  and  June  27,  1890. 

Even  if  a  probable  error  were  shown  in  the  report  of  the  commission 
it  does  not  lie  within  the  province  of  this  Department  to  correct  it. 
The  determination  of  all  questions  relating  to  the  enlistment  and  dis- 
charge of  soldiers  pertains  exclusively  to  the  business  of  the  War 
Department.  (8  P.  D.,  o.  s.,  452.)  The  report  of  the  Hawkins  Taylor 
commission  is  part  of  the  records  of  the  War  Department;  conse- 
quently, if  any  error  in  the  same  exists  it  should  be  corrected  by  that 
Department. 

The  report  shows  (according  to  a  statement  furnished  by  the  War 
Department  on  February  26, 1892),  that  on  the  claim  of  F.  M.  Davis, 
of  Captain  Drumright's  company  (D),  Greene  County  Kegiment, 
Missouri  Home  Guards,  for  services  between  June  23,  1861,  date  of 
organization,  and  August  16,  1861,  date  of  discharge,  the  period  of  one 
month  and  fifteen  days  was  allowed  as  actual  jnilitary  service  rendered 
the  United  States. 

It  would  seem  from  this  that  the  appellant  only  claimed  compensa- 
tion for  services  between  June  23,  1861,  and  August  16, 1861,  a  period 
of  fifty-five  days.  The  commission  found  that  his  ''  actual  military 
service  rendered  the  United  States  *'  (which  is  the  only  service  that  can 
be  taken  into  account  in  considering  his  claim  for  pension  under  the 
a<*t  of  June  27, 1890)  comprised  only  forty-five  days.  The  report  of  the 
adjutant-general  of  Missouri  as  to  the  date  of  his  enrollment  does  not 
touch  the  question  at  issue.  The  action  of  your  Bureau  was  in  accord- 
ance with  the  law  and  the  evidence,  and  is  accordingly  affirmed. 


pilacnce— reoi'ening-mkiucal.  ex^vmixations. 
Andrkw  G.  Clark. 

Where,  under  the  general  law,  claim  for  pension  is  made  on  afconnt  of  general 
debility,  a  medical  examination  is  lield  which  diHclosos  no  cause  of  disability', 
and  thereupon  the  claim  is  rejected,  the  fact  that  a  condition  of  general  debility 
is  shown  to  exist  subsequently  does  not  warrant  action  reopening  the  claim. 

Aasutatht  Secretary  Webster  Davis  to  the  Gominissioner  of  Pensions^  July 

31,  1899. 

On  February  11,  1898,  an  appeal  was  entered  from  the  action  of  the 
Bureau  in  the  claim  for  pension,  under  the  general  law,  of  Andrew  G. 
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Glark^  first  lieatenant,  Second  Battery,  Kansas  Volanteer  liglit  Artil* 
lery.  The  appellant  served  in  said  organization  from  February  11, 
1862,  to  August  11, 1865. 

In  his  original  declaration  under  the  general  law,  filed  June  11, 1889, 
he  alleged  disease  of  eyes  and  general  dibility  as  of  service  origin. 
Pension  was  allowed  on  account  of  disease  of  eyes.  The  claim  as  to 
general  debility  was  rejected  April  26, 1895,  upon  the  ground  of  no 
ratable  disability  since  date  of  filing. 

Certificate  issued  October  1, 1896,  to  allow  the  claimant  pension  under 
the  act  of  June  27,  1890,  at  $12  per  month,  general  debility  being 
approved  as  the  disabling  cause. 

In  decision  dated  January  22,  1898,  in  claim  for  straight  increase 
under  the  general  law,  attention  was  invited  to — 

*  *  *  an  apparent  inconsistence  in  the  action  of  the  Boreau  with  reference  to 
general  debility,  it  having  refused  to  recognize  a  dinability  from  that  cause  under 
the  general  law,  whereas  under  the  act  of  Juno  27,  1890,  general  debility  is  recog- 
nized as  the  only  diHabling  cause  and  as  entitling  the  pensioner  to  $12  per  month. 

February  10, 1898,  appeal  was  entered  from  the  action  of  the  Bureau 
in  rejecting  claim  on  account  of  general  debility  under  the  general  law, 
upon  the  ground  assigned. 

In  a  slip  dated  February  5, 1898,  the  Medical  Referee  stated: 

Relative  to  the  action  taken  by  this  division  (medical)  April  29,  1895,  in  denying 
a  rate  for  general  debility  under  the  general  law  '*  because  of  no  disability  Hiuce 
filing/'  the  same  was  correct  and  in  accord  with  ruling  189  of  this  Bureau. 

Whilst  there  may  be  an  apparent  inconsistence  in  the  action  of  granting  a  rate 
of  $12  under  the  act  of  June  27, 1890,  for  the  same  disability,  it  is  believed  to  be  in 
conformity  with  the  rules  of  the  Bureau. 

Ruling  189  is  as  follows: 

RuLiiiO  No.  189.]  Dkpartmknt  of  this  Interior, 

Pension  Office, 
Waahingtan,  D,  C,  Majf  11, 1886. 

In  the  claim  of  John  L.  Carberry,  on  the  24th  day  of  July,  1885,  claimant  filed  an 
original  declaration  for  invalid  pension,  alleging  as  pensionable  cause  *' general 
debility,"  He  being  called  upon  to  allege  more  specifically  the  disabilities  by  rea- 
son of  which  he  claimed  pension,  on  October  17,  1885,  declared  for  sciatica  and 
rheumatism. 

In  the  claim  of  John  R.  Messmore,  under  date  of  February  12, 1884,  claimant  filed 
a  declaration  alleging  as  pensionable  cause  *^ debility"  contracted  iu  the  service. 
He  being  called  upon  to  specify  more  distinctly  the  specific  disability  by  reason 
of  which  he  claimed  pension,  on  the  10th  day  of  February,  1885,  filed  an  affidavit  in 
the  nature  of  a  supplemental  or  explanatory  declaration,  setting  up  as  specific 
disability  chronic  diarrhea. 

The  question  presented  for  decision  is  as  to  the  date  of  the  commencement  of  pen- 
sion in  each  claim;  whether  pension  shall  be  allowed  to  commence  from  the  date  of 
the  filing  of  the  original  declaration  in  eiich  claim,  or  from  the  date  of  the  filing  of 
the  supplemental  or  explanatory  declaration  or  affidavit. 

ffeld^ 

That  pension  can  not  issue  at  a  date  antecedent  to  the  filing  of  a  declaration  con- 
taining such  allegations  as  may  be  lawfully  construed  to  be  a  foundation  for  the 
adjudication  of  pension.    Any  amendment  oftered,  to  be  efi'ective  as  against  the 
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limitation,  muBt  be  by  particularizing  some  disability  already  declared  for,  or 
within  the  nsual,  natural,  and  ordinary  scope  of  such  prior  declaration.  Therefore, 
if  the  claims  are  otherwise  established,  pension  in  the  case  of  Carberry  will  com- 
mence October  17,  1885;  and  in  the  claim  of  Messmore  the  pension  will  commence 
the  10th  day  of  February,  1885. 

John  C.  Black,  Commissioner. 

Appellant  Med  no  evidence  showing  treatment  while  in  the  service^ 
upon  discharge  or  prior  to  filing  claim,  for  any  cause  or  disability 
except  disease  of  eyes.  He  filed  the  affidavits  of  comrades  who  knew 
him  in  the  service  and  of  others  who  saw  him  at  intervals  during  a 
period  of  twenty  years  subsequent  to  discharge  and  of  still  others 
who  were  acquainted  with  him  in  recent  years.  These  witnesses  state 
that  claimant  was  suffering  with  disease  of  eyes  and  ^'  general  debility.'' 
One  witness  testified  that  claimant  was  emaciated,  <^  was  unable  to  get 
any  flesh  on  his  bones.''  Beyond  this  nothing  further  relative  to  his 
condition  was  disclosed  except  as  shown  by  certificates  of  medical 
examination. 

The  board  of  surgeons  who  medically  examined  claimant  January  8, 
1890,  stated  his  age  to  be  49  years,  height  6  feet  7  inches,  weight  123 
pounds. 

Tongne  slightly  furred.  Skin  is  in  good  color  and  condition.  Heart,  lungs,  liver, 
spleen,  kidneys — all  abdominal  viscera  are  normal.  Conjuuctivto  of  both  eyes  in 
slight  degree  of  chronic  inflammation,  with  very  slight  granular  condition ;  internal 
structure  of  eyo  normal.     «     *    * 

Medical  examination  held  September  9,  1891,  disclosed  objective 
conditions  as  follows:  Age,  50  years;  weight,  118  pounds;  height,  5  feet 
6J  inches;  tongue  and  skin  clear,  figure  erect,  thin,  slight  degree  of 
emaciation;  digestion  and  general  nutrition  only  fairly  well  performed; 
muscles  slender  and  soft;  almost  no  adipose  tissue  about  body;  propor- 
tionate debility  old  age  for  his  years.  •  •  •  Kated  six-eighteenths 
for  disease  of  eyes,  four-eighteenths  for  general  debility,  and  four- 
eighteenths  for  old  age. 

January  3,  1894,  claimant  was  medically  examined  in  claim  for  pen- 
sion under  the  act  of  June  27, 1890.  The  board  of  surgeons  certified 
to  finding  objective  conditions  as  follows: 

Age,  52  years;  weight,  114  ponnds;  height,  5  feet  5^  inches.  Upon  examination  we 
find  a  chronic  conjunctivitis  and,  with  exception  of  presbyopia,  his  viHJon  in  normal. 
There  is  no  stiffness  of  any  joint  and  no  limitation  of  motion.  No  contraction  of  any 
muscle  or  tendons.  The  right  leg  nround  the  calf  measures  12  inches;  left,  IH 
inches;  the  thigh  midway  between  knee  and  hip,  16  inches;  left,  same.  Heart — 
action  is  normal.  There  are  no  murmurs,  no  increased  area  of  cardiac  dullness; 
both  sounds  are  clear  and  distinct.  Chest  measures  31^,  32^,  34^ ;  resonant  on  p<^r- 
cnssion ;  respiration  is  normal  and  free  from  rales.  Has  worked  every  day,  with  the 
exception  of  time  he  had  rheumatism.  His  digestive  organs  are  in  fair  condition, 
and  ho  is  fairly  well  nourished.  Liver  and  kidneys  are  healthy;  skin  soft  and  plia- 
ble and  free  from  eruptions.  His  nrine  is  clear  and  free  from  sediments,  specific 
gravity  1020,  reaction  acid,  showing  neither  sn<;ar  nor  albumen.  There  is  no  evi- 
dence of  general  debility.  He  is  now  at  work  upon  a  section  for  the  Missouri  Pacific 
P.  D.— VOL.  10 18 
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^la;  the  claim  was  rejected.  In  declaration 
,  allefred  rheumatism  as  incarred  while  in  the 
lit  II  t  clause  of  disability.  Pension  on  account 
d  to  ri  immence  from  the  date  of  filing  the  last- 
*  Oil  appeal  the  contention  was  that  pension 
)  i¥*'mber  8, 1889,  the  date  on  which  declaration 
heuniLitism  was  alleged  as  a  result  of  chronic 
^  ,,^,  ^  ^^^^^  I  belli  (October  31, 1898)  as  follows: 

^p^V^fctti^H^^^^^.  '^ii  a  imvr  disability  as  the  basis  of  a  claim  for  additional 
^■1  ^ '^^jm^^^^^^^^    "'^^  ba^is  can  not  be  inferred  when  it  is  actually  alleged 
(l,^^^^^^^^^^^^*  '^!iii»u  o(  cl  inability ;  rather  if  so  alleged  that  fact  precludes 
\  \^^^^^^^^^h,  B..  vol.  296,  p.  495. ) 

Jl t^B^fag^a^^^^^^ t-cf ; t ed  in  secure  observance  of  any  approved  form 
Bf-f  » j:^^^^^^^  'nratioiiH.  It  has  reference  to  substance  of  state- 
H^  ^*^^^^r^^' '  '*^^^  ^  claim  is  based,  and  requires  only  such  state- 
-.  T^^  lie  proofs  To  the  res  gestae.    So  where  a  disease  is 

1    ^^a   ..^^^^  a  IH'Msioiied  cause,  though  many  years  subsequent 

»i  ^^^^^'iT  of  peusifni  in  a  claim,  no  evidence  is  required  tend- 

*^    iuiii  of  the  newly  alleged  cause;  and  if  the  latter  be 
-ervice  ori<;in  until  several  years  later  no  reason 
Hioii  »houltl  he  allowed  to  commence  from  the  filing  of 
itton  in  whjcli  the  allegations  are  insufQcient  to  direct 
"•e  (juestiou  to  be  established,  but  is  specially  designed 
ro  an  entirely  different  subject, 
pinion  tbiit  the  reasons  assigned  for  the  rule  in  the  case 
the  factB  ill  this  ease.    General  debility  is  not  a  disease 
11  due  to  some  ciiiifte.    Of  itself  it  would  signify  nothing 
anse  than  would  the  word  ^'sickness,"  or  "feebleness,"  or 
The  appellant  uses  the  words  "general  debility,"  words 
mployed  by  ai^eiits  and  attorneys,  instead  of  "feebleness," 
^h,"  or  **8iekne8s.''     Undoubtedly  if  claimant  had  used  any 
t^r  in  the  affidavits  liled  it  would  be  recited  that  appellant, 
[he  service,  wtn^  feetile,  sick,  or  in  ill  health,  instead  of  the 
{  he  was  mift'eririf^  fmui  general  debility,  the  words  found,  and 
would  be  no  more  deseriptive  to  the  minds  of  the  witnesses  as 
ant's  actual  condition  than  the  words  used.    So  the  evidence  is 
ected  to  show  that  claimant  incurred  any  wound,  disease,  or 
in  the  service.    The  allegation  i>ossibly  might  serve  to  discover 
.vhat  ailment  the  claimant  was  sufiering,  by  the  aid  of  a  medical 
ination,  and  thereui)on  would  follow  evidence  of  claimant  having 
i)lained  of  the  disease  disclosed  by  the  examination  while  in  the 
/ice  and  at  times  since  his  discharge.    But  it  is  manifest  that  if  he 
:;r  did  complain  of  a  particular  disease  he  or  his  attorney  would  know 
aat  disease  to  allege. 

Now,  in  this  particular  case,  three  medical  examinations  fail  to 
eveal  any  specific  cause  of  disability  except  disease  of  eyes.    He  is 
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Railroad.  With  the  exception  of  a  chroDio  coDjanctivitis,  bis  viaion  is  abont  the 
average  at  bis  age.  He  is  of  small  stature  and  possibly  is  below  bis  usnal  weight, 
and  it  is  our  opinion  tbat  be  is  able  to  do  a  fair  day's  work  for  a  man  of  bis  age. 

The  appellant  does  not  testify  that  he  has  ever  had  any  sickness,  Dor 
is  there  any  statement  made  by  him  as  to  his  having  been  afflicted  with 
any  disease,  except  to  the  board  of  surgeons  who  examined  him  Jan- 
nary  3, 1804,  he  stated  that  he  had  an  attack  of  rheumatism  in  1880, 
which  lasted  from  a  week  to  ten  days,  and  has  had  slight  attacks  since. 
The  only  exceptional  condition  which  appears  in  his  case  is  as  to  bis 
weight,  which  is  under  the  average  of  men  of  his  height.  The  three 
medical  examinations  held  in  his  claim  disclose  no  symptomatic  condi- 
tions of  any  disease  except  a  slight  affection  of  eyes;  and,  as  before 
said,  it  does  not  appear  that  he  was  afflicted  with  any  ailment  until 
1880,  or  fifteen  years  subsequent  to  his  discharge.  It  is  contended  that 
he  is  feeble.  It  appears  that  he  is  employed  as  a  section  hand  on  a 
railroad.  Whenever  his  occupation  is  referred  to  in  the  evidence  it  is 
mentioned  as  a  railroad  hand.  So  far  as  appears  he  has  been  employed 
at  manual  labor  for  many  years,  and  has  been  able  to  follow  his  occupa- 
tion continuously. 

The  medical  referee,  in  a  slip  dated  September  28,  1898,  relative  to 
the  action  in  this  case,  said : 

The  action  of  April  29, 1895,  rejecting  claim  for  general  debility  alleged  nnder  the 
general  law  as  an  additional  cause  of  disability  was  improper  in  so  far  as  the 
stated  grounds  for  rejection  are  concerned,  i.  o.,  no  disability  sbown  tberefrom  since 
date  of  filing. 

Tbe  medical  action  was  evidently  suggested  by  tbe  legal  approval. 

Tbe  term  debility  is  not  used  to  designate  a  disease,  but  is  a  synonym  for  feeble- 
ucBS  or  weakness.  It  is  merely  a  symptom  wbicb  may  bo  caused  by  diverse  condi- 
tioDS.  It  bas  not  been  the  practice  to  pension  general  debility,  as  sucb,  under  tbe 
general  law  since  tbe  promulgation  of  ruling  189  of  May  11,  1886.  The  question  is 
therefore  largely  a  legal  one.  Viewed  from  a  medical  standpoint,  general  debility 
should  not  be  considered  a  cause  for  pension.  If  general  debility  was  first  manifested 
in  service  and  bas  continued  during  a  long  period  of  time,  it  must  be  tbe  symptom 
of  a  disease,  and  tbat  disease  should  be  named  in  the  declaration  and  its  origin 
legally  established. 

In  reference  to  the  practice  of  naming  general  debility  as  a  cause  for  pension 
under  the  act  of  June  27,  1890,  it  seems  to  have  been  prompted  by  expediency. 

Since  a  certain  degree  of  inability  for  the  performance  of  manual  labor  is  the  nec- 
essary condition  in  the  admission  of  claims  under  the  act  of  June  27,  1890,  and  not 
the  cause  for  the  inability,  it  is  not  so  important  that  the  cause  should  be  stated  in 
tbe  approval. 

In  the  case  under  consideration  the  general  debility  existing  appears  to  be  due  to 
pulmonary  consumption,  and  it  can  not  be  determined  by  the  papers  now  in  tbe  case 
when  said  consumption  originated. 

In  the  case  of  Albert  Wise,  Company  I,  Fifty-fifth  Indiana  Volunteer 
Infantry,  Certificate  No.  428614,  I  had  occasion  to  pass  upon  the  ques- 
tion as  to  the  sufficiency  of  the  allegations  contained  in  the  declaration 
in  that  case  in  claim  for  additional  pension  on  account  of  rheumatism. 
The  claimant  was  in  receipt  of  pension  on  account  of  chronic  diar- 
rhea.   In  declaration  filed  November  8, 1889,  he  alleged  rheumatism  as 
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a  resalt  of  chronic  diarrhea;  the  claim  was  rejected.  In  declaration 
filed  October  31, 1395,  he  alleged  rheamatism  as  incarred  while  in  the 
service  and  as  an  independent  cause  of  disability.  Pension  on  account 
of  rheumatism  was  allowed  to  commence  from  the  date  of  filing  the  last- 
mentioned  declaration.  On  appeal  the  contention  was  that  pension 
should  commence  from  November  8, 1889,  the  date  on  which  declaration 
was  filed  and  in  which  rheumatism  was  alleged  as  a  result  of  chronic 
diarrhea.     Upon  appeal  I  held  (October  31, 1898)  as  follows: 

Where  the  inteut  is  to  allege  a  new  disability  as  the  basis  of  a  claim  for  additional 
penstOHy  the  fact  that  it  is  sach  basis  can  not  be  inferred  when  it  is  actually  alleged 
as  seqaelUi  af  a  pensioned  cause  of  disability ;  rather  if  so  alleged  that  fact  precludes 
any  such  inference.    (See  L.  B.,  vol.  296,  p.  495. ) 

This  rule  was  not  directed  to  secure  observance  of  any  approved  form 
of  allegations  in  declarations.  It  has  reference  to  substance  of  state- 
ment of  facts  upon  which  a  claim  is  based,  and  requires  only  such  state- 
ment as  will  direct  the  proofs  to  the  res  gestae.  So  where  a  disease  is 
alleged  as  a  result  of  a  pensioned  cause,  though  many  years  subsequent 
to  the  first  allowance  of  pension  in  a  claim,  no  evidence  is  required  tend- 
ing to  show  the  origin  of  the  newly  alleged  cause;  and  if  the  latter  be 
Dot  alleged  as  of  service  origin  until  several  years  later  no  reason 
appears  why  pension  should  be  allowed  to  commence  from  the  filing  of 
tbe  prior  declaration  in  which  the  allegations  are  insufficient  to  direct 
the  proofs  to  the  question  to  be  established,  but  is  specially  designed 
to  lead  the  mind  to  an  entirely  different  subject. 

1  am  of  the  opinion  that  the  reasons  assigned  for  the  rule  in  the  case 
cited  apply  to  the  facts  in  this  case.  General  debility  is  not  a  disease 
but  a  condition  due  to  some  cause.  Of  itself  it  would  signify  nothing 
farther  as  to  cause  than  would  the  word  **  sickness,"  or  "feebleness,"  or 
"ill  health."  The  appellant  uses  the  words  "general  debility,"  words 
frequently  employed  by  agents  and  attorneys,  instead  of  "feebleness," 
or  "ill  health,"  or  "sickness."  Undoubtedly  if  claimant  had  used  any 
of  the  latter  in  the  affidavits  filed  it  would  be  recited  that  appellant, 
while  in  the  service,  was  feeble,  sick,  or  in  ill  health,  instead  of  the 
statement  he  was  suffering  from  general  debility,  the  words  found,  and 
perhaps  would  be  no  more  descriptive  to  the  minds  of  the  witnesses  as 
to  claimant's  actual  condition  than  the  words  used.  So  the  evidence  is 
not  directed  to  show  that  claimant  incurred  any  wound,  disease,  or 
injury  in  the  service.  The  allegation  possibly  might  serve  to  discover 
from  what  ailment  the  claimant  was  suffering,  by  the  aid  of  a  medical 
examination,  and  thereupon  would  follow  evidence  of  claimant  having 
complained  of  the  disease  disclosed  by  the  examination  while  in  the 
service  and  at  times  since  his  discharge.  But  it  is  manifest  that  if  he 
ever  did  complain  of  a  particular  disease  he  or  his  attorney  would  know 
what  disease  to  allege. 

Kow,  in  this  particular  case,  three  medical  examinations  fail  to 
reveal  any  specific  cause  of  disability  except  disease  of  eyes.    He  is 
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shown  to  be  a  small  man ;  liis  weight  is  ander  proportion  as  to  his  height; 
not  robust,  but  able  to  contiuue  at  hard  labor,  which  he  had  followed 
for  years.  That  his  condition  should  grow  worse,  that  he  should 
break  down  under  the  strain  of  hard  labor,  is  not  surprising,  nor  that 
he  should  become  afflicted  with  some  disease.  Kow,  the  fact  that  sob- 
sequeutly  the  claimant  became  physically  debilitated  proves  very  little 
as  to  causes  of  disability  present  at  the  time  the  declaration  was  filed 
in  1889,  and  less  at  a  prior  date.  The  fact  is  that  an  allegation  of 
sickness,  ill  health,  feebleness,  and  general  debility  permits  proof  of 
any  cause  of  disability  as  the  basis  of  the  claim.  The  practice  has 
been  to  reject  claims  based  on  such  declarations  upon  the  ground  of 
no  ratable  disability  since  date  of  filing  in  the  event  that  a  medical 
examination  or  other  evidence  fails  to  disclose  the  existence  of  any 
cause  of  disability.  I  fail  to  be  impressed  of  any  inconsistence  in  this, 
for  the  reason  that  in  after  years  some  cause  of  disability  is  found  pro- 
ducing usual  results.  It  might  be  suggested  with  some  plausibility 
that  the  evidence,  as  a  whole,  shows  that  the  cause  of  disability  found 
did  not  exist  until  after  the  declaration  was  filed;  certainly  this  would 
not  warrant  the  reopening  of  the  claim  upon  any  ground. 

From  a  review  of  the  proceedings  I  am  of  the  opinion  that  action  of 
rejection  in  this  case  upon  the  ground  assigned  was  proper. 


mSABII^ITY-RATING— MEDICAL  EXAMTNATIOXS. 

Warren  TnoMPsoN. 

The  degree  of  inabilit^^  to  perform  manaal  labor  is  a  medical  qnestion  only  so  far  as 
a  claimant's  physical  and  mental  condition  is  shown  by  medical  evidence.  And 
there  is  no  better  evidence,  as  to  his  physical  ability  or  inability,  than  an  accu- 
rate description  of  normal  and  abnormal  conditions  disclosed  by  a  carefal  medi- 
cal examination  made  by  experienced  practitioners. 

Assistant   Secretary  Webster  Davis   to  the  Commissioner  of  Pensions^ 

Augxist  9,  1899. 

Warren  Thompson,  formerly  a  private  in  Company  A,  Eighth  Maine 
Volunteer  Infantry,  filed  his  declarations  for  pension  under  the  act  of 
June  27, 1890,  on  December  17, 1890,  April  11,  1893,  and  February  19, 
18->5.  These  claims  were  rejected  respectively  on  September  11, 1891, 
December  4, 1893,  and  February  7, 1898,  each  rejection  being  on  account 
of  no  ratable  disability.  He  filed  an  appeal  March  10, 1898,  contend- 
ing as  follows: 

The  Burean  holds  that  the  evidence  fails  to  show  a  ratable  degree  of  disability 
tinder  the  June  act.  We  appeal  from  that  finding,  respectfully  contending  that  it  is 
contrary  to  the  evidence  and  the  facts  as  they  exist. 

We  have  filed  evidence  of  reputable  witnesses,  who  say  the  applicant  is  three- 
fourths  disabled  for  performing  labor.  The  applicant  is  63  years  of  age,  as  appears 
from  his  former  applications. 
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Hebas  been  examined  several  times,  the  last  examination  being  a  ''test"  examina- 
tion. Tbe  ''tesf  was  made  by  a  board  in  New  Hampshire,  the  applicant  living  in 
Maine. 

I  submit  that  the  finding  of  the  Bureau  is  not  sastained  by  the  evidence.  I  am 
aware  that  the  affidavits  of  his  neighbors,  who  testify  as  to  his  actual  ability  to 
labor  and  to  bis  earning  capacity,  will  have  but  little,  if  any,  weight  as  against  the 
theories  of  the  medical  referee,  based  upon  a  more  or  less  accurate  medical  report  of 
applicant's  physical  condition  made  by  surgeons  who  probably  never  saw  the  appli- 
cant before  he  appeared  before  them  for  a  brief  examination. 

I  submit  that  whether  the  applicant  is  disqualified  for  earning  a  support  by  man- 
ual labor  is  a  question  of  fact  and  not  of  theory ;  that  it  is  not  a  question  to  be  deter- 
mined by  experts,  but  his  ability  to  earn  a  support  by  manual  labor  should  be 
determined  upon  evidence  of  those  who  know  what  his  actual  abilities  are  to  per- 
form labor. 

The  report  of  a  board  shows — if  it  is  composed  of  skillful  and  conscientious  men 
who  realize  the  great  importance  of  being  thorough  in  exan;iinations — what  the 
applicant's  condition  is  found  to  be  at  the  day  and  hour  of  the  examination.  The 
neighbors  of  the  applicant  know  what  his  condition  is  so  far  as  his  physical  ability 
to  labor  is  concerned  each  day,  week,  and  month. 

The  witnesses  in  this  case  state  that  applicant  is  not  able  to  do  more  than  one- 
third  tbe  work  of  an  average  able-bodied  man. 

In  order  that  the  several  contentions  Id  the  appeal  be  disposed  of,  it 
is  necessary  to  review  each  claim,  and  the  same  will  be  done,  that  the 
errors  in  the  contentions  set  out  in  the  appeal  may  be  clearly  apparent. 

On  Pebrnary  5, 1891,  W.  J.  Mayberry,  a  physician,  made  his  afl&davit, 
iu  which  he  stated  that  he  examined  soldier  on  said  date  and  foand  his 
coDdition  as  follows: 

That  firom  an  injury  which  he  says  was  received  in  the  service  he  sustained  a 
fracture  of  the  second,  third,  and  fourth  ribs  of  the  right  side,  and  now  there  is 
considerable  depression  of  said  ribs  on  the  lung,  causing  difficulty  of  respiration 
and  a  hacking  cough.  There  is  also  some  enlargement  of  the  liver,  and  he  has  a 
slight  inguinal  hernia  which  was  produced  iu  the  service.  *  *  *  He  is  unable 
to  do  hard  manual  labor,  though  he  can  do  light  labor. 

He  was  medically  examined  on  June  17,  1891,  and  the  surgeons 
reported: 

Upon  examination  we  find  the  following  objective  conditions :  Pulse  rate,  84 ;  res- 
piration, 19;  temperature,  98.6;  height,  5  feet  6  inches;  weight,  130  pounds;  age, 56 
years.  He  is  very  nervous.  Hands  and  tongue  trembling.  He  acknowledged  using 
alcohol  to  some  extent,  and  has  had  some  this  morning.  There  are  no  physical 
signs  of  injury  of  the  chest  and  stomach,  though  there  are  the  marks  of  cupping  in 
several  places  on  the  front  of  the  right  chest.  He  complains  of  great  sensitiveness 
at  the  front  of  tbe  right  chest,  but  it  is  evident  that  he  greatly  exaggerates  his 
symptoms.  Neither  auscultation  nor  percussion  reveals  anything  abnormal  about 
his  respiratory  organs.    Throat  is  congested  and  uvula  is  elongated. 

Heart,  liver,  and  spleen  are  normal. 

There  is  no  hernial  protrusion.  The  ring  on  right  side  admits  the  tip  of  the  index 
fiuger.  There  is  slight  impulse  on  coughing,  but  he  can  cause  no  protrusion  of  the 
hernia. 

We  find  no  evidence  of  disability,  except  what  we  believe  to  be  the  result  of  abuse 
of  alcohol. 

We  find  no  other  disability. 
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Under  the  declaration  filed  on  April  11, 1893,  Dr.  Brag^don  made  an 
affidavit,  in  which  he  states : 

I  have  ezamine^l  tbe  said  Warren  Thompson  several  times,  and  find  him  mptnred 
on  right  side  and  i)nd  right  lang  diseased.  Chronic  bronchitis,  from  which  he  suf- 
fers very  mach.  I  farther  state  that  I  have  never  doctored  him.  •  *  •  j  attended 
him  for  a  fractured  ulna  in  the  fall  of  1892. 

On  Jnne  5, 1893,  John  F.  Butler  and  Samuel  D.  Tibbetts  made  affi- 
davit that  they  had  known  claimant  for  some  forty  years;  were  his 
neighbors;  saw  him  immediately  after  his  retam  from  service  in  1865, 
and  that  he  was  suHering  apparently  from  rheumatism,  being  lame  in 
hifl  limbs.    They  further  state: 

That  from  year  to  year  ever  since  said  soldier's  discharge  he  has  often  been  lame 
in  different  parts  of  his  body  with  what  he  supposed  to  be  rheumatism,  and  at  vari- 
ous times  he  has  been  obliged  to  leave  his  work  by  reason  of  said  tronble.  Said 
Warren  Thompson  has  also  in  later  years  complained  of  dizziness  and  palpitation  of 
the  heart,  and  that  difficulty  has  seemed  to  give  him  much  tronble. 

He  was  medically  examined  on  October  18, 1893,  with  the  following 
result: 

Pulse  rate,  78  to  85;  respiration,  18;  temperature,  98.5;  height,  5  feet  6^  inches; 
weight, pounds;  age,  58  years. 

Heart:  Sounds  normal.    Apex  beat  in  fifth  interspace  1  inch  inside  the  nipple  Hue. 

Good  respiratory  murmur  over  both  lungs. 

No  indication  of  disease  of  liver  or  spleen.    Skin  clear  and  fair. 

No  indication  of  ever  having  had  a  fracture  of  either  clavicle. 

No  indication  of  injury  to  right  side  other  than  a  partial  riiptnre,  oblique  in  char, 
acter  and  incomplete.  The  hernia  does  not  protrude  through  the  external  ring- 
which  is  about  three-quarters  of  an  inch  in  diameter. 

Rheumatism :  All  Joints  apparently  in  good  condition.  No  enlargement  of  any 
joints.    Stoops  and  recovers  with  ease.    Gait,  good. 

Has  slight  naso-pharyngeal  catarrh. 

After  active  exercise,  pulse  96. 

Nu  other  disability  is  found  to  exist. 

Under  his  declaration  filed  on  February  19,  1896,  Dr.  Smith  made 
affidavit  in  which  he  states  as  follows: 

I  have  examined  Warren  Thompson.  I  find  he  has  a  bronchitis  on  the  right  side. 
His  thorax  is  deformed  considerable  from  several  injuries  that  he  has  had,  having 
had  one  rib  broken  on  each  side,  and  the  sternum  has  also  been  broken.  Not  much 
trouble  with  the  heart  excepting  a  general  debility  aflf'ecting  all  of  his  organs.  Mr. 
Thompson  does  not  look  like  a  man  of  vicious  habits.  1  have  known  him  but  two 
months,  he  having  come  before  me  about  that  time  for  treatment.  I  treated  him 
for  general  debility.  I  gave  him  tonics  to  improve  his  general  condition.  I  should 
say  he  was  a  worthy  applicant.  *  *  •  j  neglected  to  say  that  claimant  has  a  bad 
inguinal  hernia  on  right  side,  for  which  he  is  wearing  a  truss. 

He  was  medically  examined  on  May  5, 1897,  but  the  results  of  the 
examination  will  not  be  set  out  for  the  reason  that  an  exhaustive  test 
examination  was  bad  later.  It  should  be  stated,  however,  that  the 
board  reported: 

This  claimant  is  said  to  be  addicted  to  the  excessive  use  of  alcohol,  and  has  gen- 
eral symptoms  thereof. 
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Uis  test  examination  took  place  on  January  19, 1898,  with  the  follow- 
ing^ resnlt: 

Pulse  rate,  76;  lespiration,  18;  temperature,  99;  height,  5  feet  5  inches;  weight, 
125  pounds;  age,  64  years. 

In  the  beginning  we  will  say  that  he  says  he  has  the  disabilities  claimed  by  him 
because  doctors  have  told  him  so. 

Disease  of  the  respiratory  organs:  Measurements  forced  inspiration  37  inches, 
forced  expiration  35  inches.  At  rest  35^  inches.  We  find  no  evidence  of  disease  of 
the  respiratory  organs. 

Hernia:  We  find  no  evidence  of  hernia  of  the  right  side.  There  is  no  tumor  in 
the  inguinal  canal  of  any  kind.    Both  testicles  are  in  the  scrotum. 

Disease  of  liver:  We  find  the  liver  normal  in  size  and  position. 

Disease  of  spleen:  We  find  the  spleen  normal  in  size  and  position. 

Disease  of  the  heart:  Apex  impulse  1^  inches  below  aud  1  inch  to  right  of  left 
nipple.  Apex  impulse  is  not  plainly  evident  to  palpation  and  inspection ;  area  of 
cardiac  dullness  and  position  normal.  No  murmurs.  Rythm,  force,  and  sounds 
normal.  No  dilatation,  hypertrophy,  dyspncea,  cedema,  or  cyanosis.  Pulsations  of 
the  heart,  standing,  92;  after  brisk  exercise,  120. 

Rheumatism:  We  find  a  grating  sensation  in  the  left  shoulder  on  his  moving  his 
arm  upward  and  downward.  The  motion  is  somewhat  limited.  The  measure  around 
tbo  left  shoulder  15  inches.  Around  the  right  shoulder  14  inches.  All  other  Joints^ 
all  muscles  and  tendons  are  normal. 

General  debility:  There  is  no  more  general  debility  than  what  would  be  expected 
from  his  babitd,  which  are  known  to  one  member  of  this  board. 

Parrgraphs  76,  69,  37,  88,  89,  and  90  have  already  been  covered.  We  can  get  no 
history  of  previous  attacks  of  heart  disease.  Paragraphs  from  114  to  130,  inclusive, 
have  been  thoroughly  considered  in  the  claim  of  each  disability. 

We  have  been  very  particular  in  regard  to  examination  for  hernia  as  directed. 

There  is  no  tumor  in  the  inguinal  canal.  It  does  not  contain  any  fold  of  intestine 
or  omentum.  There  is  nothing  to  feel  hard  or  soft.  We  are  sure  there  is  no  unde- 
Bcendial  testicle,  for  both  are  in  the  scrotum.  There  is  no  enlarged  inguinal  gland. 
It  is  nothing. 

It  is  known  to  one  member  of  this  board  at  least  that  the  applicant  is  what  is 
generally  termed  a  '^bad  character."  He  is  one  who  does  and  has  indulged  in 
alcoholic  stimulantif  very  excessively. 

The  furejjfoing  is  all  of  the  evidence  in  this  case  pertinent  to  the' issue 
raised. 

The  within  appeal  states  that  reputable  witnesses  say  that  "the 
applicant  is  three- fourtlis  disabled  for  performing  manual  labor,"  but 
it  is  noted  that  not  a  single  witness  testifies  to  any  such  fact.  Kot  a 
witness  testifies  to  any  stated  degree  of  disability  save  Dr.  Maybury, 
who  says  that  claimant  can  not  do  hard  but  can  do  light  manual  labor. 
The  attorney  contends  that  whether  or  not  claimant  is  disqualified  for 
manual  labor  is  "  a  question  of  fact,  not  a  theory."  I  am  in  perfect 
accord  with  the  proposition,  and  his  case  has  been  and  shall  be  so 
judged.  The  facts  show  that  claimant  has  been,  at  times,  more  or  less 
out  of  normal  condition.  At  bis  examination  on  June  17, 1891,  he  was 
nervous,  and  his  hands  and  tongue  trembled.  Such  a  condition  was, 
however,  to  be  expected,  in  view  of  the  fact  that  he  had  been  indulg- 
ing in  alcoholic  liquor  shortly  before  examination.  At  his  examination 
on  January  19, 1898^  he  showed  indications  of  g«jueral  debility,  which. 
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the  surgeons  stated,  was  to  be  expected  from  one  of  claimant's  habits. 
The  geueral  debility  testified  to  by  Dr.  Smith  is  reasonably  attributa- 
ble to  the  same  cause.  Dr.  Maybury,  in  1891,  stated  that  there  was 
considerable  diflScnlty  in  breathing,  owing  to  former  fracture  of  ribs 
which  claimant  said  he  sustained  in  the  service;  and  yet  careful  exam- 
inations by  the  examining  surgeons  fail  to  disclose  any  difficulty  with 
the  breathing.  The  neighbors,  whose  testimony  is  referred  to  by  attor- 
ney, state  that  he  has  been  lame  in  different  parts  of  his  body  for  a 
long  space  of  years,  and  that  lately  he  has  complained  of  dizziness 
and  palpitation.  Examination  fails  to  disclose  any  affection  of  the 
heart,  and  yet  it  is  not  strange,  in  view  of  his  habits,  that  claimant 
should  occasionally  feel  dizzy  and  suffer  from  palpitation.  It  is  the 
general  experience  of  most  hard  drinkers. 

As  to  the  neighbors'  testimony,  the  attorney  contends  that  they 
ought  to  know  more  about  claimant's  ability  to  perform  manual  labor 
than  the  doctors  or  the  medical  referee.  If  they  do  know,  in  this  case, 
they  have  failed  to  say  so,  for  they  have  not  stated  iu  any  manner, 
either  directly  or  inferentially,  as  to  what  they  think  regarding  his  said 
ability.  They  have  simply  stated  that  he  appeared  lame  and  had  to 
leave  his  work  at  various  times  for  what  seemed  to  be  rheumatism. 
These  **  various  times,"  according  to  their  testimony,  extend  over  a 
period  of  twenty- eight  years, 

A  pension  claim  is  decided  upon  all  the  evidence  in  the  case,  and  the 
degree  of  inability  to  perform  manual  labor  is  a  medical  question  only 
so  far  as  a  claimant's  physical  and  mental  condition  is  shown  by  com- 
petent medical  evidence.  The  question  is  not  as  to  how  much  labor  a 
man  does  or  how  often  he  quits  work.  It  is,  How  much  does  his  phys- 
ical and  mental  condition  indicate  that  he  is  capable  of  doing!  And  m 
deciding  the  question  we  can  have  no  better  evidence  on  which  to  base 
a  sound  conclusion  than  an  accurate  description  of  his  physical  make- 
up, and  a  showing,  by  competent  physicians,  the  normal  or  abnormal 
condition  of  his  body  and  mind.  We  can  not  conclude,  because  a  man 
is  lame  in  different  parts  of  his  body,  that  he  can  not  earn  his  support 
by  manual  labor.  We  must  know  the  degree  of  lameness,  the  part  of 
the  body  it  affects,  and  what  causes  the  lameness  in  order  to  arrive  at 
any  just  conclusion.  One  person  will  continue  to  do  manual  labor 
while  affected  with  a  certain  degree  of  rheumatism,  while  another  per- 
son will  not  labor  with  much  less  affection.  Should  the  person  wbo 
declines  to  labor  be  allowed  a  pension,  and  the  one  who  does  labor  be 
refused  onet  It  is  the  ability  to  labor  that  is  the  standard,  and  tliat 
ability  can  best  be  discovered  by  a  knowledge  as  to  his  detailed  phys- 
ical and  mental  condition,  and  as  to  the  causes  which  produce  anything 
abnormal  in  order  that  a  proper  judgment  may  be  had  upon  the  question 
of  permanency. 

The  evidence  in  this  case  shows,  as  far  as  any  condition  which  appre- 
ciably interferes  with  claimant's  ability  to  perform  "iftMual  labor  is 
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concerned,  that  were  be  not  addicted  to  the  immoderate  use  of  alco- 
holic liquors,  he  would  be  an  exceedingly  well-preserved  man  for  his 
years.  In  fact,  he  is  well  preserved*  iu  spite  of  his  habits,  and  is  not 
shown  to  be  materially  incapacitated  for  earning  his  support  by  manual 
labor. 
Tlie  action  appealed  from  is  affirmed. 


PAYMENT  OF  PENSION-RATING— SECTION  4715,  REVISED  STATUTES. 

Joshua  W.  Mattick. 

Pensions  being  allowed  under  the  general  law  and  act  of  Jnne  27, 1890,  it  was  proper 
to  adjust  the  ratings  so  as  to  prevent  over  payment,  or  double  payment  of  the 
same  jiension,  or  the  payment  of  both  pensions  for  the  same  period  of  time,  and 
such  deductions  and  reissues  as  avoided  this  and  preserved  to  pensioner  the 
highest  ratings  to  which  he  was  adjudged  entitled  were  not  erroneous. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  17^  1899. 

An  appeal  has  been  filed  March  25,  1899,  in  behalf  of  Joshua  W. 
Mattick,  late  of  Company  H,  Twenty-third  Ohio  Infantry,  by  David 
Nation,  as  'Hocal  attorney"  of  the  soldier,  and  said  appeal  consists  of 
a  general  objection  to  the  manner  in  which  ratings  have  been  made  in 
the  issuance  of  a  pension,  under  the  general  law,  to  said  Mattick.  Just 
what  is  objected  to  and  what  is  desired  is  not  clear,  because  it  is  appar- 
ent that  appellant  does  not  understand  the  status  of  the  case  or  the 
basis  on  which  ratings  were  made.  He  refers  to  various  increases  and 
deductions  and  charges  for  interest  on  several  amounts,  and  virtually 
confesses  that  he  is  in  a  quandary  as  to  the  method  of  adjudicating 
tlie  claims.  The  only  things  about  which  he  seems  positive  are  that 
pensioner,  as  an  old  soldier,  should  not  have  been  charged  interest  at 
8  per  cent  and  that  his  pension  should  have  been  increased  to  $50  or 
$75  per  month. 

It  is  not  surprising  that  appellant  is  in  a  state  of  perplexity,  because 
there  have  been  several  issues  and  reissues  of  certificates  to  allow  pen- 
sions under  different  laws,  to  deduct  payments  under  difierent  certifi- 
cates covering  the  same  i)eriod  of  time,  to  recover  overpayment,  and 
to  correct  error  of  ratings.  Very  few,  perhaps,  unfamiliar  with  the 
law,  or  with  the  rules  of  practice  and  methods  of  rating  of  the  Bureau 
would  be  able  to  comprehend  all  the  adjudications  in  these  claims 
without  considerable  study  or  an  explanation  of  the  various  matters 
upon  which  the  actions  were  based. 

It  is  deemed  expedient,  therefore,  in  order  to  make  it  clear  why  the 
changes  were  made  from  time  to  time  and  to  show  that  the  present 
rating  is  correct,  to  recite  the  facts  connected  with  the  history  of  these 
adjudications,  as  well  as  the  reasons  on  which  ratings  were  based.   And 
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this  more  for  appellant's  benefit  and  that  he  may  understand  the  whole 
matter  than  to  decide  any  particular  issue  raised  by  the  appeal. 

Peusiouer  first  filed  a  claim  September  23,  1879,  alleging  that  in 
September,  1861,  while  in  service  at  Beach  Mountain,  West  Virginia, 
he  was  kicked  by  a  horse  in  the  abdomen,  which  caused  infiammatiou 
of  the  bowels,  resulting  in  chronic  diarrhea.  This  claim  was  admitted 
in  1884,  as  to  chronic  diarrhea  and  resulting  piles,  at  $4  per  month 
from  date  of  discharge,  November  2, 1861,  to  November  15, 1882,  and 
$6  per  month  thereiifter.  A.  claim  for  increase,  in  which  was  also 
alleged  disease  of  lungs  of  service  origin,  was  filed  June  8, 1885,  but 
was  rejected  October  2, 1886,  on  the  ground  that  increase  of  rating  was 
not  warranted,  and  incurrence  or  existence  of  disease  of  lungs  in  serv- 
ice and  at  discharge  was  not  shown  by  any  evidence  on  file. 

Peusiouer  then  filed,  July  16, 18110,  a  claim  for  pension  under  the  act 
of  June  27,  1890,  and  this  was  allowed  in  February,  1891,  at  J12  per 
month  from  date  of  filing,  admitted  disabilities  being  disease  of 
rectum,  liver,  stomach  and  heart,  and  chronic  diarrhea.  This  rating 
being  greater  than  that  pensioner  was  receiving  under  the  general 
law,  it  was  ordered  that  in  paying  the  larger  pension  the  smaller  should 
be  deducted  for  that  period  of  time  between  the  date  of  filing,  July  16, 
1890,  and  the  date  when  first  payment  of  the  new  pension  should  be 
made.  Pensioner  should  readily  understand  that  as  he  had  received 
his  general-law  pension  during  said  i3eriod  he  could  not  receive  the 
whole  of  the  new  pension  for  the  same  time,  as  there  is  a  statute 
expressly  forbidding  it.    Section  4715,  Revised  Statutes,  is  as  follows: 

Nothing  in  this  title  shall  he  so  construed  as  to  allow  more  than  one  pension  at 
the  same  lime  to  the  same  person  or  to  persons  entitled  Jointly ;  but  any  pensioner 
who  shall  so  elect  may  surrender  his  certificate,  and  receive,  iu  lieu  thereof,  a  certif- 
icate for  any  other  pension  to  whicli  he  would  have  been  entitled  had  not  the  sur- 
rendered certificate  been  issued.  But  all  payments  previously  m;vde  for  any  period 
covered  by  the  new  certificate  shall  be  deducted  from  the  amount  allowed  by  such 
certificate. 

Thus,  when  he  took  payment  under  the  new  certificate  it  was  essen- 
tial that  such  portion  of  the  amount  therein  named  as  he  had  already 
received  under  the  old  certificate  should  be  deducted.  This  was  10 
per  month,  which  being  subtracted  from  the  $12  per  month  left  him  but 
$6  per  month  for  the  time  between  the  dates  above  mentioned.  So,  also, 
it  was  subsequently  discovered  or  taken  notice  of  that  whereas  the 
first  pension,  that  under  the  general  la'>v,  had  been  paid  for  the  whole 
period  from  discharge,  November  1, 1861,  there  should  have  been  de 
ducted  therefrom  such  amount  as  would  cover  the  period  of  a  military 
service  subsequent  to  that  in  which  the  admitted  disabilities  were  con- 
tracted, for  the  law  also  forbids  this,  as  in  Section  4724,  Revised  Stat- 
utes, which  is  as  follows: 

No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as  an 
invalid  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  disability  for 
wliich  the  pension  was  granted  be  such  as  to  occasion  his  employment  In  a  lower 
grade  or  iu  the  civil  branch  of  the  service. 
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Pensioner's  service  in  Company  H,  Twenty-tliird  Ohio  Infantry, 
wherein  his  disability  was  contracted,  was  from  May  30  to  IS^ovember 
1, 1861.  He  enlisted  again,  in  Company  A,  Thirty-third  Ohio  Infantry, 
October  14, 1864,  and  was  dischai*ged  July  17, 1865.  The  disability  for 
which  he  was  pensioned  was  not  ^'snch  as  to  occasion  his  employment 
in  a  lower  grade  or  in  the  civil  branch  of  the  service;"  hence,  as  he  re^^ 
ceived  pay  as  a  soldier  for  this  service  he  should  not  have  received 
pension  for  the  same  period.  Accordingly,  a  reissue  of  his  certificate 
was  made  in  November,  1892,  for  the  purpose  of  deducting  such  amount 
overpaid;  that  is,  $4  per  month  for  the  period  of  the  second  service. 

Previous  to  the  above-mentioned  adjudication,  and  before  the  claim 
under  act  of  June  27, 1890,  was  made,  pensioner  had  filed,  October  13, 
1887,  a  claim  for  increase  of  his  general-law  pension  on  account  of 
chronic  diarrhea  and  resulting  piles  and  for  additional  pension  on 
account  of  bunions  on  both  feet,  neuralgia,  rheumatism,  and  disease  of 
heart,  alleged  to  have  been  contracted  in  service,  and  for  the  kick  in 
the  abdomen,  originally  alleged.  This  claim  was  pending  for  some 
years,  covering  the  period  while  the  adjudications  of  the  other  claim 
were  being  made,  because  the  evidence  for  the  purpose  of  establishing 
the  new  disabilities  was  slow  in  being  filed,  and  it  was  found  necessary 
in  1898  to  have  a  special  examination  held  in  said  new  claim.  But  it 
was  finally  acted  on  November  26,  1898,  when  the  claim  for  increase 
for  diarrhea  and  piles  was  admitted  and  the  claim  for  the  new  disabil- 
ities was  rejected  on  the  ground  of  no  record  of  the  same,  and  claimant, 
aided  by  a  special  examination,  was  unable  to  establish  their  origin  in 
service  or  existence  at  discharge  by  any  competent  or  satisfactory 
evidence. 

In  allowing  the  increase  it  was  necessary  that  another  reissue  of  the 
certificate  should  be  made.  The  medical  examination  under  said  claim 
was  held  June  18, 1889,  and  the  increase  of  rating  was  granted  from 
that  time,  as  provided  by  section  4698^,  Kevised  Statutes.  This 
increase  of  rating  was  to  $8  per  month,  from  date  of  said  examina- 
tion, to  $10,  from  December  30, 1890,  date  of  another  examination,  also 
showing  increase  of  disability,  and  to  f  12  x)er  month,  from  April  22, 
1898,  date  of  another  examination,  showing  still  further  increase  of 
disability.  A  review  of  the  certificates  of  these  several  examinations 
shows  that  the  allowance  of  such  increase  was  justified  and  that  the 
ratings  given  were  commensurate  with  tiie  degree  of  disability  described 
in  each,  and  esx>ecially  in  the  last  the  rating  was  full  and  adequate. 

Now,  in  the  payment  of  this  new  pension,  or  increase  of  the  original 
pension,  it  became  essential  to  so  adjust  the  same  as  not  to  pay  two 
pensions  for  the  same  period,  and  at  the  same  time  give  pensioner  the 
benefit  of  the  highest  rate  to  which  he  had  been  adjudged  entitled  for 
the  whole  period  from  June  18,  1889,  to  November  26, 1898.  Accord- 
ingly it  was  directed  that  he  be  paid  at  the  rate  of  $8  per  month  from 
June  18, 1889,  deducting  the  $6  per  month  he  had  already  received 
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UDder  the  general  law.  Bat,  inasmach  as  he  had  also  receiyed  $12 
per  month  under  the  act  of  Jane  27, 1890,  it  was  farther  directed  that 
there  shoald  be  deducted  under  the  new  certificate  $8  per  month  from 
July  16, 1890;  $10  per  month  from  December  30,  1890,  to  April  21, 
1898,  Inclusive,  and  then  ])en8ioner  was  to  be  paid  the  $12  per  month 
under  the  general  law  from  April  22,  1898,  after  deducting  all  pay- 
ments made  from  that  date  upon  his  certifiate  under  act  of  June  27, 
1890.  This,  of  course,  took  up  the  whole  amount  due  to  the  time  of 
payment  under  the  new  certificate. 

Thus,  as  will  be  seen,  pensioner's  name  was  restored  to  the  rolls 
under  the  general  law,  and  was  allowed  the  full  rating  to  which  his 
])ensionable  disabilities  entitled  him ;  and  while  such  allowance  was  of 
no  pecuniary  benefit  to  him  except  for  a  limited  period,  yet  the  action 
appears  to  haye  been  regular  in  all  respects  and  strictly  in  fulfillment 
of  the  law.  Furthermore,  as  already  stated,  the  ratings  allowed  were 
in  conformity  to  the  proof  as  to  the  degree  of  disability  established. 
As  for  interest  at  8  per  cent,  or  any  other,  on  any  amount  or  for  any 
time,  as  appellant  complains,  of  course  no  charge  of  the  kind  has  been 
made  or  suggested,  and  it  is  difficult  to  understand  where  appellant 
got  that  idea.  If  he  will  consider  that  pensioner  has  received  the  high- 
est amounts  to  which  he  has  been  adjudged  entitled  for  the  whole 
period  since  discharge,  under  either  law,  and  if  in  a  calculation  he  will 
deduct  from  these  highest  amounts,  as  provided  by  the  statutes  quoted, 
such  amounts  as  are  necessary  to  prevent  overpayments  or  double 
payments  of  the  same  pension,  or  the  payment  of  the  two  i>en8ions  for 
the  same  period,  he  will  find  that  he  has  received  all  to  which  he  is 
entitled  under  the  law. 

No  point  being  made  in  the  api)eal  upon  the  action  taken  in  regard 
to  other  alleged  disabilities,  it  is  unnecessary  to  discuss  that  i)ortion 
of  the  case,  or  refer  to  it  further  than  to  state  that  a  cursory  glance 
through  the  reports  of  the  special  examination  indicates  that  action  as 
taken  is  frilly  sustained.  And  these  additional  disabilities  not  being 
established  as  of  service  origin  do  not,  of  course,  warrant  allowance 
of  pension  for  them;  nor  is  there  anything  in  the  evidence  to  oonnect 
pensioner's  present  helpless  condition  from  senility  with  disability  con- 
tracted in  service,  so  as  to  warrant  a  rating  of  '*  $50  or  $75  "  per  month, 
as  claimed.    Action  in  the  premises  is  affirmed. 


MARBIAGB  AXD  DrVORCE-DECREE  OF  NUI.UrT. 

Mary  J.  Vaughn  (as  widow). 

ClaimaDt  was  pensioned  ap  to  Janaary  4,  1870,  when  she  was  remarried  to  one  Pat- 
ton,  and  the  pension  was  then  continued  to  the  minor  children  until  they  became 
16  years  of  age.  In  1890  she  applied  to  be  restored  to  the  rolls,  claiming  that 
her  marriage  to  Patton  was  void  because  at  the  time  be  had  a  former  wife  living 
from  whom  he  had  not  been  divorced,  and  to  sustain  said  allegation  filed  a  decree 
of  a  court,  in  an  ex  parte  proceeding,  nullifying  said  marriage. 
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Held:  That  as  e  GoYemment  was  not  a  party  to  said  nallity  proceedings,  and  as 
it  is  shown  that  said  decree  was  procured  by  ft&nd,  it  is  not  boond  by  said 
decree;  and  as  the  other  evidence  filed  to  show  the  invalidity  of  said  marriage 
is  insufficient  to  show  that  Patton  was  previously  married,  claimant's  marriage 
to  him  must  be  held  to  be  valid. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  25  J 1899. 

This  appellant,  Mary  J.  Vaughn  (or  Patton),  on  February  9, 1864, 
filed  a  claim  for  i>en8ion  as  the  widow  of  Andrew  Vaughn,  who  was  a 
member  during  the  war  of  the  rebellion  of  Company  G,  Eighth  Ken- 
tucky Infantry,  and  died  while  yet  in  service  on  June  12, 1863. 

Said  claim  was  allowed.  Certificate  No.  26643,  in  July,  1864,  and  pen- 
sion was  paid  (witb  additional  pension  i^m  July  25, 1866,  on  account 
of  four  minor  children)  up  to  January  4, 1870,  date  of  her  remarriage 
to  William  H.  Patton,  and  was  then  continued  to  said  children  until 
each  became  sixteen  years  of  age. 

On  September  30, 1890,  she  filed  a  claim  for  restoration  of  this  pen- 
sion, claiming  that  her  marriage  to  said  Patton  was  invalid  and  void 
because  he  had  a  prior  wife  then  living  and  undivorced. 

After  special  examination  this  claim  was  rejected  in  December,  1897, 
on  the  ground  that  her  remarriage  was  valid,  the  decree  of  annulment 
thereof  granted  in  1892  by  the  circuit  court  of  Jackson  County,  Ky., 
being  obtained  through  fraud  and  therefore  not  binding. 

She  filed  this  appeal  accordingly  on  March  10, 1898,  contending  that 
rhe  Government  may  not  question  said  decree  (if  annulment,  but  that 
it  is  binding  upon  the  Government  herein  until  and  unless  vacated  by 
the  court  which  rendered  it. 

This  contention  is  not  sound.  This  decree  was  rendered  in  an  ex 
parte  proceeding,  the  defendant  not  being  served  with  notice  thereof 
other  than  by  publication  and  this  Government  not  being  a  party 
thereto  in  any  manner.  It  is  well  settled  that  such  a  judgment  may  be 
collaterally  impeached  for  fraud  or  collusion  in  its  procurement  by 
third  i»arties  whose  rights  maybe  allected  by  it  (Freeman  on  Judgments, 
section  334  J  Stewart  on  Marriage  and  Divorce,  section  426;  2  Bishop 
on  Marriage,  Divorce,  and  Sep.,  section  1567;  Webster  v.  Eeed,  11 
How.,  437;  Hale  v.  Finch,  104  U.  S.,  261;  Railroad  Co.  v.  National 
Bank,  102  U.  S.,  14;  Butterfield  v.  Smith,  101  U.  S.,  570;  1  Greenleaf 
on  Ev.,  section  523;  6  Am.  and  Eng.  Euc.  of  Law,  845). 

And  that  the  Government  may  thus  contest  in  a  pension  claim  the 
validity  of  a  decree  of  a  State  court  in  a  nullity  proceeding  was  decided 
by  Assistant  Secretary  Reynolds  in  the  case  of  Frances  A.  Monhol- 
land  (7  P.  D.,  494),  in  which  the  above  decisions  on  the  subject  are 
reviewed  at  length. 

In  this  case  it  appears  the  nullity  proceeding  was  instituted  by  claim- 
ant in  1891,  while  her  claim  for  restoration  of  pension  was  pending. 
Five  witnesses  only  testified  therein  by  written  depositions.    One  of 
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these  has  since  died.  Another  testifies  on  8})ecial  examination  herein 
that  he  has  no  information  except  what  he  obtained  from  claimant.  A 
third  says  he  knows  uothini^:  of  a  former  wife  of  said  Patton  except 
that  Patton  once  remarked  it  was  a  ^^  good  thing  to  have  two  women." 
A  fourth,  who  had  deposed  in  said  nullity  proceeding  that  he  had  known 
Patton  when  he  was  living  with  another  woman  as  his  wife,  testifies  oa 
special  examination  that  he  never  knew  or  heard  of  Patton  living  with 
or  being  married  to  any  other  woman  than  claimant.  And  the  fifth 
witness  testified  merely  that  he  met  said  Patton  in  1890,  in  Arkansas, 
and  he  T^^as  then  living  with  a  woman  whom  he  represented  to  be  his 
wife. 

It  would  appear  therefore  that  Pattou's  whereabouts  while  the  nul- 
lity suit  was  pending  was  known  to  claimant  (although  she  denies  it) 
or  to  her  attorney  in  that  suit,  and  it  would  seem,  that  fact  being  known, 
that  he  should  have  been  personally  notified  of  the  suit.  He  testifies 
herein,  however,  that  he  had  no  knowledge  whatever  of  it,  and  that  be 
was,  in  fact,  never  married  before  he  married  claimant;  also,  that  he 
left  her  about  1880  because  of  her  disreputable  character.  That  she 
was  for  many  years  a  woman  of  bad  reputation  is  shown  herein.  She 
lived  with  said  Patton  for  several  years  before  they  were  married,  and 
before  and  since  their  marriage  was  considered  of  bad  character. 

The  testimony  in  said  nullity  proceeding  upon  which  the  decree  was 
based  is  manifestly  insufficient  to  warrant  any  such  decree  and  so 
grossly  inadequate  that  the  decree  can  not  but  be  looked  upon  as  the 
result  of  an  imposition  upon  the  court  and  as  fraudulently  and  uncon- 
scionably procured.  It  can  have  therefore  no  standing  in  this  case  as 
evidence. 

The  validity  of  claimant's  marriage  to  said  Patton  is  fully  established. 
Eejection  of  her  claim  for  restoration  is  therefore  affirmed. 


ADULTEROrs  COHABITATION-ACT  OF  AUGUST  7,   1882. 

Rebecca  Kilbee  (widow). 

Adulterous  cohabitation  of  a  soldier'a  widow,  on  or  subsequent  to  August  7,  1882, 
tcrniiuates  her  pensionable  status. 

Section  2  of  said  act  of  August  7,  1882,  is  in  no  sense  a  i>enal  statute,  nor  is  to  be 
construed  according  to  the  rules  of  construction  of  penal  statutes,  but  is  reme- 
dial and  is  liberally  construed.    Matilda  Ague  (9  P.  D.,  327). 

The  words  ''adulterous  cohabitation ''  in  said  act  are  not  nsed  in  their  strict  legal 
sense,  but  in  their  popular  signification,  to  indicate  the  open  and  notorioiu 
illicit  intimacy  indicative  of  immorality.    Alice  Gray  (7  P.  D.,  134). 

Assistant  Secretary  Webster  Davu  to  the  Commissioner  of  PensionSj 

August  31j  1899. 

Bebecca,  widow  of  Ilubbard  Kilbee,  late  private  Company  O,  Eighty- 
sixth  United  States  Colored  Infantry,  appealed,  by  her  attorney, 
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March  31,  1898,  from  the  Bareaa  action  of  April  24, 1893,  terminating 
her  pension,  Augast  6, 1882,  on  the  ground  that  she  had  lived  in  open 
and  notorious  adulterous  cohabitation  with  one  Ezekiel  Goodson  since 
the  passage  of  tlie  act  of  August  7, 1882. 

It  is  contended,  by  her  attorney,  that  as  claimant  is  a  colored  woman 
and  said  Goodson  is  a  white  man,  and  that  claimant's  marriage  to 
Goodson,  May  2Sj  1880,  was  illegal  and  void  under  the  laws  of  the 
State  of  Florida,  where  they  were  married,  that  her  cohabitation  with 
him  was  not  adulterous,  as  neither  of  the  parties  were  married,  and  that 
to  constitute  adulterous  cohabitation  one  of  the  parties  at  least  must 
have  been  a  married  person,  citing  authorities;  and  that  claimant  was 
not  a  x>ensioner  on  August  7, 1882,  and  that,  therefore,  the  act  of  that 
date  could  have  no  application  to  claimant. 

Soldier  enlisted  October  6, 1864,  and  died  in  service  May  7, 1865.  He 
was  married  to  claimant  February  5,  1865. 

Claimant  was  pensioned  as  his  widow  from  the  date  of  his  death  to 
August  7, 1882,  when  it  was  terminated  for  the  reasons  hereinbefore 
stated. 

The  evidence  shows  that  claimant  cohabited  with  said  Goodson,  a 
white  man,  in  the  State  of  Florida,  about  a  year  prior  to  her  marriage 
to  him  on  May  28,  1880,  in  said  State,  one  child  being  born  as  the  result 
of  said  cohabitation  before  marriage;  that  within  a  few  days  after  her 
said  marriage  to  Goodson  she  was  advised  that  her  marriage  to  Good- 
son  was  illegal  and  void  under  the  statutes  of  Florida,  but  that  she 
continued  to  live  and  cohabit  with  the  said  Goodson  for  some  six  years, 
and  five  years  after  their  marriage  in  1880,  five  children  being  born  as 
the  result  of  said  cohabitation. 

It  is  conceded  by  claimant's  attorney  that  b}'  the  statutes  of  Florida 
the  marriage  of  claimant  to  Goodson  was  void,  and  claimant,  on  March 
20, 1895,  testified  before  the  special  examiner  that  she  learned  from  Mr. 
Frank  Phillips,  only  a  day  or*two  after  their  marriage,  that  she  was  not 
legally  married  to  Goodson,  but  that  she  continued  to  live  with  him  four 
or  five  years. 

The  words  <' adulterous  cohabitatioa,''  as  used  in  section  2  of  the  act 
of  August  7,  1882,  are  not  to  be  read  in  their  strict  legal  sense,  but 
were  evidently  used  by  Congress  in  their  popular  sense  to  indicate  the 
open  and  notorious  illicit  intimacy  indicative  of  immorality. 

In  the  case  of  Jennette  Thompson  (7  P.  D.,  262)  it  was  held  that  the 
act  of  August  7, 1882,  was  in  no  sense  a  penal  statute;  that  it  neither 
commands  nor  forbids  the  doing  or  omission  of  any  act;  that  it  simply 
provides  a  condition  which  renders  the  widow  of  a  soldier  nonpension- 
able  from  the  date  of  the  passage  of  the  act;  that  it  prescribed  no 
I>eualty  any  more  than  does  the  provision  that  a  widow's  pension  shall 
cease  upon  her  remarriage,  or  that  a  minor's  pension  shall  cease  upon 
the  minor  attaining  the  age  of  16  years,  or  that  a  dependent  parent's 
pension  shall  cease  when  dependency  ceases. 
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I  am  of  the  opinion  that  Oongress  did  not  attempt  to  define  a  crime 
in  stating  the  condition  which  should  terminate  the  widow's  pension- 
able status.    As  was  held  in  the  case  of  Alice  Gray  (7  P.  D.,  134) : 

It  is  clear  that  Congress,  by  the  use  of  the  words  "  adulterous  cohabitatioii  of  a 
widow/'  did  not  employ  the  word  ''adnlterons''  in  its  technical  signification.  To 
hold  otherwise  would  render  the  provision  inoperative. 

So,  also,  to  hold  strictly  to  the  phrase  '<who  is  a  jiensioner''  would 
lead  to  an  equally  absurd  conchision,  and  result  in  pensioning  a 
widow  who,  if  she  were  in  receipt  of  a  pension,  would  be  dropped  from 
the  rolls  under  said  act  The  construction  of  the  language  of  said  act, 
"who  is  a  pensioner,"  was  fully  considered  in  the  case  of  Sarah  J. 
Grooms  (7  P.  D.,  207),  where  the  absurdity  of  a  strict  or  literal  con- 
struction was  illustrated  by  the  facts  in  that  case.  The  words  "who  is 
a  pensioner"  were  held  to  include  a  widow  who  was  an  applicant  for  a 
widow's  pension,  and  the  Sarah  B.  West  case  (3  P.  D.,  115),  and  the 
case  of  Cynthia  Evans  (5  P.  D.,  188),  and  other  similar  cases,  so  far 
as  they  were  in  conflict  with  the  Grooms  case,  were  in  terms  overruled. 
It  was  said  in  the  concluding  x)aragraph  of  the  Grooms  case  that — 

The  act  In  terms  simply  operati's  to  forfeit  the  right  to  continuance  of  the  pension 
when  the  conditions  named  in  the  statute  are  established,  and  if  found  to  exist  when 
the  application  is  made,  or  while  pending,  such  forfeiture  is  destructive  of  all  title 
to  pension. 

As  was  said  iu  the  case  of  Eliza  Fain  (7  P.  1).,  572): 

The  gravanieu  of  the  widow's  offense  does  not  lie  in  the  fact  that  she  was  a  pen- 
sioner when  she  committed  the  adulterous  acts,  hut  in  the  fact  that  her  conduct  was 
suhversive  of  public  decency  and  law  and  of  such  a  character  as  would  have  caused 
her  to  forfeit  all  claim  to  support  by  the  husband  if  he  were  living.  The  law  does 
not  say  if  a  widow  whoso  pension  has  been  terminated  by  reason  of  open  and  noto- 
rious adulterous  cohabitation  thereafter  reforms  and  lives  chastely  she  may  have 
her  pension  refttored.  She  forfeits  not  only  the  pension  then  due,  but  the  right  to 
such  pension  for  all  time.  But  no  reason  can  be  given  why  such  conduct  would 
work  permanent  forfeiture  of  a  pension  already  granted  that  is  not  as  equally  strong 
reason  why  it  should  be  a  bar  to  the  allowance  of  any  future  claim  for  pension.  It 
is  not  to  be  believed  that  Conp^ress  when  it  declared,  in  effect,  that  the  open  and 
notorious  adulterous  cohabitation  of  a  widow  pensioner  should  operate  to  aiuiihi- 
late  her  right  to  pension  intended  that  a  widow  who  was  not  a  pensioner  might 
indulge  in  such  cohabitation  as  long  as  suited  her  interest  or  inclination  and  then, 
whenever  she  so  desired,  exchange  a  paramour  for  a  pension.  The  purpose  of  the 
law  was  to  prevent  the  pensioning  of  widows  after  they  were  found  to  have  been 
guilty  of  open  and  notorious  adulterous  cohabitation.  From  the  time  that  such 
cohabitation  is  established  (since  August  7, 1882)  their  right  to  pension  is  gone.  See 
also  the  case  of  Matilda  Ague  (9  P.  D.,  327). 

I  am  of  the  opinion  that  the  action  appealed  from  was  fully  justified 
by  the  evidence  and  the  same  is  accordingly  affirmed. 
The  papers  in  the  case  are  herewith  returned. 
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EVIDENCTE— SUFFICIEXC^Y  OF-CTIRCUMSTANTIAL  EVIDENC^E. 

Sybilla  Heinz  (widow). 

Soldier,  after  repeated  failures  to  obtain  work,  both  mentally  and  physically  en- 
feebled by  a  wasting  and  incurable  disease,  with  starvation  staring  him  in  the 
face,  his  wife  dangerously  ill  in  a  public  hospital,  and  with  no  prospect  or  hope 
of  relief  in  the  immediate  future,  declared  his  intention  to  take  his  life,  and  thus 
pat  an  end  to  his  misery  in  this  world.  Immediately  thereafter,  on  July  22, 
1887,  be  disappeared,  and  although  it  was  not  absolutely  or  positively  known,  it 
was  universally  accepted  and  believed,  as  a  fact,  by  all  conversant  with  the  cir- 
cumstances at  the  time,  that  he  had  thrown  himself  into  the  Mississippi  liiver 
and  was  drowned.  These  facts  were  accepted  by  the  Bureau  of  Pensions  as  suf- 
ficient to  raise  the  presumption  of  the  fact  of  soldier's  death  under  the  provisions 
of  the  act  of  March  13,  1896,  but  not  sufficient  to  raise  the  presumption  of  death 
prior  to  the  expiration  of  seven  years  after  his  disappearance. 

It  is  held  that  the  evidence  in  this  case  is  sufficient  to  show  the  death  of  soldier  on 
July  22, 1887,  and  to  entitle  the  widow  to  pension  under  the  act  of  June  27, 1890, 
and  March  6, 1896,  from  the  date  of  filing  her  first  application,  September  22, 
1890. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensimiSj 

August  31y  1899. 

Sybilla  Heinz  filed  in  the  Pension  Bureau  on  September  22, 1890,  her 
original  application  for  pension  under  the  provisions  of  section  3,  act 
of  June  27,  1890,  as  widow  of  John  Heinz  (deceased),  late  private. 
Battery  A,  Second  Missouri  Volunteer  Light  Artillery,  alleging  that 
said  soldier  had  disappeared  from  his  home  and  family  on  July  22, 1887, 
and  was  supposed  to  have  committed  suicide  on  or  about  that  date, 
leaving  her  without  other  means  of  support  than  her  daily  labor. 

The  date  of  filing  said  application  being  within  the  period  of  seven 
years  from  the  date  of  the  alleged  disappearance  of  the  soldier  she 
was  required  to  file  a  second  application  for  widow's  pension  under 
said  section,  which  she  did  on  July  11,  1898,  and  this  application  was 
admitted  on  July  20, 1898,  and  on  July  23, 1898,  pension  was  allowed 
her  as  the  widow  of  said  soldier  at  the  rate  of  $8  per  month  from  July 
11, 1898,  the  date  of  filing  said  second  application. 

From  the  action  commencing  said  pension  from  the  date  of  filing  said 
second  application,  as  aforesaid,  this  appeal  was  taken  on  August  14, 
1899. 

It  is  contended  by  the  appellant  that  the  facts  established  by  the 
evidence  in  this  case  in  connection  with  the  disappearance  of  the 
deceased  soldier  are  sufficient  to  justify  the  conclusion  that  his  death 
occurred  on  or  about  the  date  of  his  disappearance,  July  22, 1887,  and 
establish  his  death  as  a  fact  within  the  period  of  seven  years  from  said 
date,  and  long  prior  to  the  date  of  filing  her  first  application  for  pension 
as  his  widow. 

A  special  examination  of  this  case  developed  the  following  facts  rela- 
tive to  the  disappearance  of  the  soldier  about  which  there  appears  to 
be  no  room  for  doubt  or  controversy, 
p.  D.— VOL.  10 19 
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The  soldier  and  the  appellant  were  poor  laboring  people  residing  in 
the  city  of  St.  Louis,  Mo.,  he  being  by  trade  a  hod  carrier.  The  sol- 
.dier's  health  became  seriously  and  permanently  impaired  by  disease  of 
longs  (cousamption),  so  that  he  was  nnable  to  endare  the  hard  labor 
incident  to  his  calling,  and  had  to  give  up  his  job  and  seek  less  ardnous 
employment.  He  was  unable  to  obtain  other  work,  his  health  steadily 
declined  with  the  progress  of  bis  disease,  he  became  very  feeble,  melan- 
choly, and  was  at  times  mentally  unbalanced,  as  is  shown  by  the  fact 
that  he  was  for  a  time  treated  in  hospital  on  account  of  his  mental 
condition  a  short  time  before  he  dissippeared.  In  the  meantime  this 
appellant  had  endeavored  to  earn  a  support  for  herself  and  the  soldier 
by  taking  in  washing,  and  doing  other  such  work,  but  about  a  year 
prior  to  the  soldier's  disappearance  her  health  also  failed,  and  she  was 
nnable  to  earn  even  the  small  pittance  that  had  so  far  kept  them  alive. 

The  evidence  shows  that  they  were  compelled  to  pawn  and  sell  all 
their  household  effects,  except  one  or  two  absolutely  necessary  articles, 
to  avoid  starvation,  and  in  July,  1887,  the  appellant  was  taken  seri- 
ously and  dangerously  ill  and  had  to  be  sent  to  hospital. 

Under  these  circumstances,  after  repeated  failures  to  obtain  work, 
both  mentally  and  physically  enfeebled  by  a  wasting  and  incurable 
disease,  with  starvation  staring  him  in  the  face,  his  wife  dangerously 
ill  in  a  public  hospital,  and  with  no  prospect  or  hope  of  relief  in  the 
immediate  future,  the  soldier,  who  was  rather  an  ignorant  Gterman, 
declared  his  intention  to  take  his  own  life  and  put  an  end  to  his  misery 
in  this  world.  Immediately  thereafter,  on  July  22,  1887,  he  disap- 
peared, and  although  it  was  not  absolutely  or  positively  known,  it  was 
universally  believed  and  accepted  as  a  fact  by  all  conversant  with  the 
circumstances  at  the  time,  that  he  had  thrown  himself  into  the  Missis- 
sippi Eiver  and  was  drowned.  His  body  was  never  recovered,  or  if 
recovered  was  unrecognizable,  and  although  such  effort  as  the  limited 
means  of  the  appellant  and  her  friends  permitted  was  made  to  trace 
him,  nothing  has  ever  been  seen,  heard,  or  known  of  him  since  said 
date. 

These  facts  were  accepted  as  sufficient  to  raise  the  legal  presumption 
of  the  fact  of  the  soldier's  death  under  the  provisions  of  the  act  of 
March  13, 1896.  Said  act  did  not  in  any  way  change,  modify,  restrict, 
or  limit  the  meaning  or  scope  of  the  well-known  common-law  rale 
relative  to  the  presumption  of  death  after  seven  years  unexplained 
absence.  It  was  merely,  as  has  been  declared  by  this  Department  on 
more  than  one  occasion,  a  legislative  restatement  of  said  rule,  and  sim 
ply  required  its  application  in  the  consideration  of  claims  filed  under 
the  pension  laws,  where  the  facts  proved  were  such  as  to  raise  such  a 
presumption,  and  pension  cases  involving  a  question  of  presamption 
of  death  from  seven  years'  unexplained  absence,  arising  under  said  act, 
are  to  be  considered  and  determined  by  the  same  ruleS|  considerations, 
and  authorities  as  obtain  and  control  in  the  consideration  of  such  ques 
tions  arising  at  common  law. 
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All  aatborities  agree  that  the  legal  presumption  of  death  from  seven 
years^  unexplained  absence  goes  merely  to  the /act  of  death  and  not  to 
the  time  of  death. 

Up  to  the  lapse  of  seven  years  the  presumption  of  the  continuance 
of  life  obtains,  and  the  burden  of  proof  lies  upon  the  party  asserting 
the  death  within  that  period.  After  the  lapse  of  seven  years,  without 
intelligence  concerning  the  person,  the  presumption  of  death  obtains, 
an<l  the  burden  shifts  to  the  other  party;  but  there  is  no  presumption 
as  to  the  time  when  .the  person  died,  and  the  burden  of  proving  his 
deuth  at  any  particular  time  is  upon  the  party  who  asserts  it.  (Green- 
leaf  on  Evidence,  section  41,  aud  authorities  cited  in  note  b,  thereto.) 

There  is  no  presumption  as  to  the  death  within  the  seven  years. 
(Davie  v.  Briggs,  97  U.  S.,  628;  Spencer  v.  Roper,  13  Ired.  (K  C),  333; 
State  V.  Moore,  11  Id.,  160;  McCarter  v.  Camel,  1  Barb.  (K  Y.),  ch.  455; 
Hancock  v,  American  Life  Ins.  Co.,  62  Mo.,  20.)  Consequently, although 
the  fact  of  death  will  not  be  presumed  until  the  end  of  seven  years, 
the  actual  time  or  date  of  the  death  within  the  seven  years  may  be 
proved  as  a  fact  by  direct  or  circumstancial  evidence. 

The  most  u^aal  form  of  such  evidence  is  that  wbich  shows  that  the  person  in  qaes- 
tionwaseitherinsuchabadstateof  health  that  it  is  probable  that  ho  is  dead  at  the 
time  specified,  or  that  he  has  been  exposed  to  some  specific  danger,  such  as  shipwreck 
or  railroad  collision,  which  renders  it  probable  that  he  was  then  destroyed. 

This  and  similar  evidence  will  justify  the  iindiug  of  death  at  a  speciHc  date  inside 
of  the  seven  years  by  the  jury,  but  mere  unexplained  absence  short  of  that  time  will 
not.     (Greenleaf  on  Evidence,  section  41,  note  6,  and  authorities  there  cited.) 

While,  therefore,  the  procedure  adopted  in  this  case  is  a  safe  and 
proper  practice  to  follow  as  a  general  rule,  and  in  all  cases  where  the 
evidence  is  not  sufQcieut  to  establish  the  time  of  death  at  some  date 
within  the  period  of  seven  years  unexplained  absence,  yet  in  this  case 
I  am  decidedly  of  the  opinion  that  the  facts  established  by  the  evidence 
unmistakably  point  to  the  soldier's  death  as  having  occurred  at  or  about 
the  date  of  his  disappearance,  and  should  be  accepted  as  sufficient  to 
establish  his  death  prior  to  the  filing  by  this  appellant  of  her  first 
application  for  pension  in  the  absence  of  any  fact  or  circumstance  in 
evidence  leading  to  a  different  conclusion.  He  is  shown  to  have  been 
poor,  out  of  work,  in  feeble  health,  the  victim  of  an  incurable  disease, 
mentally  unbalanced,  placed  at  the  time  under  most  painful  and  dis- 
tressing circumstances,  in  actual  want  of  the  bare  necessities  of  life, 
with  no  prospect  of  relief.  In  this  condition  and  with  these  surround- 
ings he  declared  his  intention  to  commit  suicide,  and  inmiediately  dis- 
appeared, and  no  trace  of  him  has  since  been  found.  The  soldier 
belonged  to  a  class  of  Germans  which  statistics  show  are  exceedingly 
prone  to  self  destruction  when  subjected  to  great  misfortune  or  intense 
mental  suffering  and  anxiety,  and  all  the  surrounding  circumstances 
indicate  in  the  strongest  and  most  convincing  manner  that  be  carried 
out  his  declared  intention  and  put  an  end  to  his  existence  on  or  about 
the  date  of  his  disappearance. 
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I  am  therefore  of  the  opiuion  that  the  evidence  should  be  accepted 
as  suflBcient  in  this  case  to  show  the  death  of  the  soldier  ou  July  22, 
1887,  the  date  of  his  disappearance,  and,  consequently,  the  ac^tion  com- 
mencing appellant's  pension  from  the  date  of  filing  her  second  applica- 
tion, July  11,  1898,  is  hereby  reversed  and  set  aside,  and  you  are 
requested  to  reissue  her  certificate  so  as  to  make  said  pension  com- 
mence from  September  22,  1890,  the  date  of  filing  her  first  ajiplication 
for  pension  under  section  3,  act  of  June  27,  1890,  as  widow  of  said 
soldier. 


DECLJLRATIONS— EXECUTION  OF  PAPERS-ALABAMA  STATUTE. 

SEA.BOBN  Williams. 

Within  the  couteiiiplaiion  of  the  law,  in  the  State  of  Alabama,  the  ofiicial  act  of  tbe 
elerk  of  a  probate  judge  therein  in  the  ofiScial  act  of  said  judge;  therefore,  s 
declaration  for  pension  is  made  before  said  jndj^e  if  executed  in  the  presence  of 
his  clerk  only,  and  is  legally  executed  within  the  purview  of  section  4714,  Revised 
Statutes,  aud  the  act  approved  July  1, 1890. 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions, 

September  J20,  1899. 

The  claimant,  Seaborn  Williams,  served  in  Company  H,  One  hundred 
and  thirty-seventh  United  States  Colored  Volunteer  Infantry,  from 
April  8, 1865,  to  January  15,  1866. 

On  July  17, 1800,  was  filed  his  declaration  for  pension  under  the  act 
of  June  27,1800;  the  claim  was  rejected  February  25, 1808,  upon  the 
ground  that  the  declaration  was  invalid — 

^  *  *  the  name  of  the  probate  Judge,  A.  £.  Coffee,  before  whom  it  purports  to 
have  beeu  executed  was  signed  by  J.  J.  Meadows,  probate  clerk  of  the  conrt,  who  is 
without  legal  authority  to  administer  oaths. 

From  this  action  an  appeal  was  entered  June  7, 1808. 

The  declaration  purports  to  have  beeu  executed  before  A.  E.  Coffee, 
probate  judge,  Lowndes  County,  Ala.,  July  12, 1800.  'i  he  seal  of  said 
court  is  attached.  The  signature  to  the  certificate  of  execution  is  as 
follows:  "A.  E.Coffee,  Judge  Probate." 

A  special  examination  of  the  claim  developed  that  in  fact  the  execu- 
tion of  the  declaration  was  before  J.  J.  Meadows,  clerk  of  the  probate 
court,  who  signed  the  uame  of  the  probate  judge  to  the  certificate  of 
execution  and  afiixed  the  seal  of  the  court  thereto. 

There  is  no  pretense  of  fraud,  or  any  attempt  at  decex)tion.  The 
question  is  whether  the  execution  of  the  declaration  is  in  accord  with 
the  law  relative  thereto. 

Section  4714,  Eevised  Statutes,  provides  that — 

Declarations  of  pension  claimants  shall  be  made  before  a  court  of  record  or  before 
some  officer  thereof  having  custody  of  its  seal,  said  officer  hereby  being  fully  author- 
ized to  administer  and  certify  any  oath  or  affirmation  relating  to  any  pensiou  or 
application  therefor. 
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And  by  act  approved  July  1,  1890,  declarations  to  be  hereafter  made 
or  used  in  any  pension  case  may  be  taken — 

*  *  *  by  any  officer  authorized  to  administer  oaths  for  general  purposes  in  the 
State,  city,  or  county  where  said  officer  resides. 

Probate  courts  of  the  State  of  Alabama  are  courts  of  record.  (See 
provisions  of  chapt.  92,  Civil  Code  of  Alabama,  1896;  Knabe  v.  Kice, 
106  Ala.,  516.)  On  its  face,  therefore,  the  certificate  of  execution 
of  the  declaration  is  valid.  For,  by  section  4714,  Revised  Statutes, 
tbe  judge  of  a  court  of  record  is  authorized  "to  administer  and  certify 
any  oath  relative  to  any  pension  or  application  therefor." 

Now,  in  tlie  contemplation  of  the  law,  was  the  declaration  executed 
before  said  judge,  the  facts  being  as  above  set  forth! 

Section  702  of  the  Civil  Code  of  Alabama  (1876)  provides  that  the 
judges  of  probate  have  authority — 

1.  To  administer  oaths  and  take  and  certify  the  same  in  which  the  administering!; 

Bnch  oaths  and  taking  snch  affidavit  is  not  conferred  expressly  to  some  other  officer. 

•  •**•«•♦■ 

6.  To  employ  at  his  own  expense  a  clerk  for  whose  official  acts  he  is  responsible; 
and  such  clerk  shaU  have  the  following  powers:  1.  To  do  all  acts  not  judicial  in 
their  character.     *     *     * 

The  judge  of  probate  in  Alabama  is  authorized  to  administer  oaths 
for  general  x>urposes.  Such  acts  are  not  judicial,  as  there  is  no  ques- 
tion to  be  determined.  The  act  is  ministerial.  The  clerk  of  tbe  pro- 
bate Judge  is  authorized  to  do  all  acts  not  judicial  in  their  nature. 

The  ground  of  rejection  assigned  by  the  Bureau  contains  an  assertion 
as  a  fact  that  the  declaration  was  not  executed  before  the  judge  of 
probate  but  before  his  clerk.  However,  the  legal  question,  viz,  Whether, 
in  law,  the  certificate  of  execution  was  made  by  the  judge  of  probate, 
must  not  be  lost  sight  of.  The  facts  are  that  the  clerk  of  the  probate 
judge  administered  the  oath  and  aiiixed  the  signature  of  the  judge  to 
the  certificate  of  execution. 

In  the  case  of  Halso  v,  Seawright  (65  Ala.,  432),  the  facts  were  as 
follows:  Real  action  for  the  recovery  of  lands.  Plaintiff  deduced  title 
to  the  lands  from  a  mortgage — 

*  *"  *  the  acknowledgment  of  which  is  in  due  form,  purporting  to  have  been 
taken  and  certified  by  the  j  udge  of  probate  of  the  county  of  Butler.  It  was  shown 
by  parol  withont  objection  that  the  acknowledgment  of  the  execution  of  the  mortgage 
wafi  not  taken  by  the  judge  of  probate,  but  was  in  fact  taken  and  certified  by  his 
clerk  duly  appointed. 

So  the  signature  of  the  judge  of  probate  was  signed  by  his  clerk, 
without  addenda  showing  that  it  was  thus  written,  to  the  certificate  of 
acknowledgment,  and  the  act  was  before  the  clerk.  These  particulars 
as  to  facts  are  like  those  arising  in  the  case  under  consideration. 

Relative  to  the  question  of  law  arising  in  the  case  of  Halso  v. 
Seawright,  the  court  said : 

Where  on  the  probate  judge  waa  devolved  the  duty  of  taking  and  certifying  the 
examination  of  the  wife  to  an  alienation  of  a  homestead,  the  preexisting  statute 


294  DECISIONS   BELATINQ  TO   PENSIONa 

intervened  and  aathorized  the  clerk  of  his  appointment,  and  in  his  name  to  take  and 
certify  it.  For  all  legal  purposes,  and  in  contemplation  of  law,  the  act  of  the  clerk 
is  the  act  of  the  Judge.  Unlike  the  clerk  of  the  circuit  court,  or  the  register  iu 
chancery,  or  the  clerk  of  this  court,  the  clerk  of  the  prohate  court  is  not  an  inde- 
pendent officer  clothed  with  distinct  official  power  and  duty  to  be  exercised  upon  Ms 
own  responsibility.  He  is  a  mere  agent  or  deputy  acting  for  and  in  the  name  of  a 
principal  who  is  answerable  for  his  fidelity.  It  is  the  power  of  the  principal  he  can 
exercise,  so  far  as  the  law  permits  its  delegation. 

So,  by  the  laws  of  the  State  of  Alabama,  the  official  act  of  the  clerk 
of  a  judge  of  probate  is  the  official  act  of  said  judge.  Hence,  iu  con- 
templation of  the  laws  of  said  State,  the  execution  of  the  declaration  in 
this  case  before  such  clerk  was  before  the  judge  of  probate,  as  much  so 
as  if  it  had  been  made  before  the  person  who  held  said  office. 

There  is  nothing  in  the  wording  of  either  section  4714,  Kevised 
Statutes,  or  the  act  approved  July  1, 1890,  warranting  the  belief  that 
anything  further  was  required  in  the  execution  of  a  declaration  for 
pension  than  that  the  act  of  execution  should  be  performed  before  one 
of  the  officers  coming  within  the  specified  classes  in  that  manner  in 
which  such  officer  is  directed  and  permitted  to  perform  his  duties,  and 
in  that  sense  contemplated  by  the  laws  of  the  particular  State  in  which 
said  act  takes  place. 

Therefore,  in  conformity  with  the  construction  of  the  laws  of  Alabama 
made  by  the  supreme  court  of  that  State,  it  must  be  held  that  the 
certificate  of  execution  to  the  declaration  filed  in  this  claim  is  the  cer- 
tificate of  the  probatejudge  of  Lowndes  County  in  contemplation  of  those 
laws. 

Said  judge  was  at  least  an  officer  of  a  court  of  record,  and  was  also 
authorized  by  law  to  administer  oaths  for  general  purposes.  In  either 
capacity  he  was  competent  to  certify  to  the  execution  of  the  claimant's 
declaration  for  pension  at  the  date  it  was  made. 

As  the  declaration  was  legally  executed  before  an  officer  specified 
by  the  law  for  the  making  of  the  same,  the  action  of  the  Bureau  iu 
rejecting  the  claim  upon  the  ground  assigned  was  error.  Accordingly* 
said  action  is  reversed,  with  directions  to  reac^udicate  in  accordance 
herewith. 


MARRIAGK  AND  DIVORCE— EVIDENCE. 

Sarah  Newberry  (widow). 

Claimant  maintained  an  illicit  relation  with  one  Henry  Davis  from  about  1869  to 
1882,  iu  the  States  of  Illinois  and  Missoari,  when  they  separated  and  both  mar- 
ried thereafter,  Davis  marrying  in  Sedalia,  Mo.,  in  1884,  and  claimant  marry  in  •; 
soldier  in  1885,  by  a  ceremony,  with  whom  she  lived  as  his  wife  until  his 
death  in  1891.  Claimant  and  Davis  both  swear  that  they  were  never  married  to 
each  other,  and  the  evidence  does  not  show  that  they  were  ever  regarded  as 
husband  and  wife  in  the  commnnities  where  they  lived. 

Held^  That  the  cohabitation  of  claimant  nnd  Davis  was  illicit  and  not  matrimonial, 
and  that  her  marriage  to  the  soldier  was  valid. 
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AifHistant  Secretary   Webster  Davis  to   the  Commissioner  of  FensionSj 

September  20^  1899. 

Sarah,  alleged  widow  of  Lewis  Newberry,  late  private  Company  G, 
Fifty-fifth  Massachusetts  Colored  Infantry,  appealed  March  9, 1898, 
from  the  Bureau  action  of  October  31, 1895,  rejecting  her  widow's  claim, 
No.  517725,  filed  June  23,  1891,  under  the  act  of  June  27, 1890,  on  the 
ground  that  she  is  not  the  legal  widow  of  soldier,  being  the  legal  wife 
of  Henry  Davis  by  a  prior  marriage. 

It  is  contended  that  the  evidence  shows  that  claimant  is  the  widow 
of  soldier,  and  that  she  was  never  the  wife  of  Henry  Davis. 

The  evidence  in  this  case  shows  that  soldier  enlisted  June  5, 1863, 
and  was  honorably  discharged  August  29, 1865;  that  a  ceremonial  mar- 
riage was  performed  between  soldier  and  claimant  by  the  Eev.  C.  H. 
Webb  at  his  house  in  Hannibal,  Mo.,  on  the  30th  of  May,  1885;  that 
the  soldier  and  claimant  after  their  marriage  continued  to  live  and 
cohabit  as  husband  and  wife  in  Hannibal.  Mo.,  up  to  the  time  that  sol- 
dier was  taken  to  the  insane  asylum  about  a  year  and  a  half  before  he 
died,  which  was  February  19, 1891. 

The  evidence  further  shows  that  the  soldier  had  been  previously 
married,  but  that  his  first  wife  died  October  5,  1884,  and  prior  to  his 
marriage  to  claimant,*  that  claimant  prior  to  her  marriage  with  soldier 
had  cohabited  with  one  Henry  Davis  in  Illinois  and  Missouri  for  some 
thirteen  years,  or  from  about  1869  to  1882,  when  they  separated  and 
both  married  other  parties,  claimant  marrying  soldier  as  aforesaid,  and 
Davis  marrying  in  Sedalia,  Mo.,  in  1884. 

Both  claimant  and  Davis  testily  that  they  just  took  up  with  each 
other;  that  there  was  no  marriage  ceremony  performed  or  any  pretense 
of  any,  and  that  they  were  never  married  to  each  other.  The  special 
examiner  reports  that  he  believed  they  stated  the  facts.  An  examina- 
tion fails  to  disclose  any  evidence  of  marriage  between  them  aside  from 
cohabitation  and  the  fact  that  claimant  had  three  children  by  Davis. 

Rev.  O.  H.  Webb,  the  clergyman  who  married  claimant  to  soldier, 
testified  before  the  special  examiner  (hat  he  saw  Henry  Davis  at  claim- 
ant's house  before  her  marriage  to  soldier,  and  that  they  were  living 
together,  but  he  heard  they  were  never  married;  that  he  had  known 
claimant  for  twenty  years  and  that  she  was  married  to  soldier  under 
the  name  of  Sarah  Schropshire. 

Stephen  W.  Holder,  white,  reputation  good,  testified  before  the 
special  examiner  that  he  had  known  claimant  all  his  life;  that  he  found 
her  living  in  Hannibal,  Mo.,  with  Henry  Davis,  but  Davis  went  away 
sometime  before  claimant  was  married  to  soldier;  that  he  did  not  know 
whether  they  were  married  or  not;  that  Davis  didn't  stay  with  claim- 
ant all  the  time  as  a  man  would  that  was  married  to  his  wife. 

Ida  Slayton,  aged  23,  a  daughter  of  soldier  by  his  first  wife,  testified 
before  the  special  examiner  that  she  did  not  know  whether  claimant 
was  ever  married  to  Henry  Davis  or  not,  but  thinks  claimant  told  Kev. 
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Mr.  Webb,  wheu  she  was  married  to  soldier,  that  she  had  never  been 
married  before. 

'So  witness  has  been  foand  who  could  testify  that  claimant  and 
Davis  were  regarded  as  hasband  and  wife  by  their  acqaaintaDces, 
friends,  or  neighbors. 

Several  witnesses  have  testified  to  the  illicit  relations  between  claim- 
ant and  Davis;  that  they  were  never  married  or  regarded  as  hasband 
and  wife;  that  Davis  always  coutetided  that  she  had  no  claim  on  liim 
as  her  husband,  never  spoke  of  her  as  his  wife  nor  she  of  him  as  has- 
band; that  some  of  her  friends  remonstrated  with  her  for  her  manner 
of  living  with  Davis,  and  urged  her  to  marry  him;  that  she  refused, 
stating  that  she  would  never  marry  him,  stating  ns  a  reason  that  Davis 
was  ^^so  overbearing,  dissipated,  and  mean  to  her;"  that  they  finally 
ceased  living  together,  Davis  leaving  Hannibal,  and  claimant  returning 
to  one  of  her  friends,  Mary  Newbolt,  with  whom  she  lived  till  she  mar- 
ried soldier.  There  is  no  evidence  of  collusion  between  claimant  and 
Davis  or  her  witnesses. 

While  common-law  marriages  are  valid  in  the  State  of  Missouri  (64 
Mo.,  552),  and  such  marriages  may  be  proved  by  evidence  of  cohabita- 
tion and  general  repute,  yet  the  evidence  in  this  case  wholly  fails  to 
establish  general  repute  in  the  sense  in  which  that  term  is  defined  by 
the  courts. 

As  stated  by  the  court  of  appeals  in  the  case  of  Bamum  v.  Bamum 
(42  Md.,  251)— 

Marriage  may  doubtless  be  proved  in  civil  cases,  other  than  in  actions  for  sednc- 
tion,  by  the  actions  and  condact  of  the  parties,  but  where  reputation  is  relied  oq, 
that  reputation  to  raise  the  presumption  of  marriage  must  be  founded  on  general 
and  not  on  divided  or  singular  opinion;  and  where  reputation  in  such  a  case  is 
divided,  it  amounts  to  no  evidence  at  all. 

See  also  Boone  v.  Purnell  (28  Md.,607,  627);  Cunningham  (2  Dow., 
482,  511);  Yardley  (75  Pa.  St.,  207,  212);  and  Bishop  on  Marriage, 
Divorce,  and  Separation,  par.  936  and  note  5. 

I  am  of  the  opinion  that  the  evidence  in  this  case  not  only  fails  to 
prove  prior  marriage  of  claimant,  but  on  the  contrary  shows  that 
claimant's  relation  with  Henry  Davis  was  illicit,  not  matrimonial. 

Cohabitation  and  general  reputation  alone  never  constitute  marriage, 
although  they  are  facts  from  which  marriage  may  be  presumed.  Yard- 
ley's  Estate  (25  P.  F.  Smith,  25);  Reading  Fire  Insurance  and  TruBt 
Company  (113  Pa.,  204);  Hunt's  Appeal  (86  Pa.  St.,  294);  1  Bishop, 
Marriage,  Divorce,  and  Separation,  par.  633;  Stuart  on  Marriage  and 
Divorce,  par  46,  and  Ann  Blue  (7  P.  D.,  122). 

The  evidence  also  establishes  a  ceremonial  marriage  between  claim- 
ant and  soldier  Lewis  Newberry,  on  May  30, 1885;  and  the  law  pre 
suuies  the  legal  capacity  of  the  parties  to  contract  the  marriage  rela- 
tion.   (Mary  C.  Buckley,  8  P.  D.,  195.) 

It  therefore  follows  that  the  Bureau  action  rejecting  her  claim  on 
the  grounds  stated  was  error,  and  said  action  is  accordingly  reversed, 
and  the  papers  in  the  case  are  herewith  returned. 
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MARRIAGE  ANI>  DIVORCE— EVrDENCE-ADMISSIONS. 

Mary  Ann  Jones  (widow). 

Claimant  first  stated  that  she  was  previously  married  to  one  Neil  in  the  Isle  of  Man, 
England,  by  whom  she  had  one  child,  a  daughter,  and  that  her  said  husband  was 
dead.  Evidence  taken  on  special  examination  shows  claimant's  maiden  name  to 
have  been  Neil,  and  that  her  daughter  was  the  fruit  of  an  illicit  relation  with 
a  man  in  England,  and  claimant  now  admits  this,  claiming  that  she  had  repre> 
sented  herself  as  a  widow  to  conceal  from  said  daughter  that  she  was  an  illegiti- 
mate child,  and  it  is  held  that  there  was  no  impediment  to  her  marriage  to  the 
soldier. 

As^^tant   Secretary  Webster  Davis  to  the   Oommissioner  of  Pensions, 

September  20, 1899. 

Mary  Ann  Jones  filed  in  your  Bureau  on  June  26, 1891,  an  applica- 
tion for  pension  under  the  provisions  of  section  3,  act  of  June  27, 1890, 
as  the  widow  of  Thomas  Jones  (deceased),  late  private  Company  0, 
One  hundred  and  thirty-first  New  York  Volunteer  Infantry,  alleging 
the  death  of  said  soldier  on  May  7, 1880,  leaving  her  without  other 
means  of  support  than  her  daily  labor.  Said  claim  was  rejected  on 
February  11, 1899,  upon  the  ground  that  she  had  another  husband 
who  was  not  divorced  from  her  and  who  was  not  shown  to  be  dead  at 
the  date  of  her  marriage  to  the  soldier. 

From  said  action  appeal  was  taken  on  April  20, 1899. 

It  was  alleged  by  this  appellant  that  both  the  deceased  soldier  and 
herself  liad  been  twice  married  prior  to  their  marriage  to  each  other. 
The  evidence  shows  the  death  of  both  of  the  previous  wives  of  the 
soldier  prior  to  his  marriage  to  this  appellant.  The  appellant  at  first 
alleged  that  she  was  first  married,  about  1858,  to  one  Eobert  Neil,  or 
Eneale,  in  the  Isle  of  Man,  England,  before  coming  to  this  country,  by 
whom  she  had  one  child  born,  a  daughter  named  Louisa,  with  whom 
she  is  now  living  and  who  is  supporting  her.  She  testified  on  several 
occasions  that  her  alleged  first  husband  Neil,  or  Kneale,  died  in  the 
Isle  of  Man  before  she  left  there,  and  she  filed  a  duly  certified  trans- 
cript from  the  "Registry  Book  for  Burials"  in  the  parish  of  Kirk 
Braddon  in  the  Isle  of  Man,  showing  that  one  Bobert  Kneale,  aged  20, 
had  died  and  been  buried  there  on  October  26, 1852,  whom  she  declared 
under  oath  to  be  identical  with  her  first  husband.  She  appears  to  have 
lived  in  Liverpool,  England,  where  her  daughter  Louisa  was  born,  in 
domesti<i  service  for  some  years,  during  the  time  of  the  civil  war  in  this 
country,  and  to  have  come  from  that  place  to  New  York  City  about 
1865  with  an  American  family,  with  whom  she  lived  for  some  years  as 
a  domestic  servant,  during  which  time  she  was  known  as  Mrs.  Neil, 
and  her  daughter  as  Louisa  Neil,  and  to  have  married  in  the  latter 
city  her  second  husba-nd,  one  Henry  Bull,  who  is  shown  to  have  died 
on  January  16, 1873.  The  evidence  shows  that  the  appellant  and  the 
deceased  soldier  were  married  in  March,  1877.  It  appeared  from  the 
statements  of  the  appellant  herself,  the  testimony  of  her  daughter 
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Louisa,  and  a  comparison  of  dates,  that  the  Eobert  Kneale  who  died  ia 
the  Isle  of  Man  in  1852,  and  a  record  of  whose  barial  was  famished  by 
appellant  as  above  mentioned,  coald  not  have  possibly  been  her  first 
hnsband  and  the  father  of  Loaisa.  The  case  was,  therefore,  8i>ecially 
examined,  when  the  appellent  at  first  reiterated  her  former  state- 
ments relative  to  her  first  marriage  to  Neil,  or  Eneale,  bat  niton  being 
confronted  with  the  inconsistencies  and  incongruities  of  her  story,  and 
on  skillful  cross-examination  she  confessed  very  relnctantly  that  she 
had  never  been  married  prior  to  her  marriage  to  Bale,  and  that  Louisa 
had  been  born  out  of  wedlock.  In  view  of  her  repeated  sworn  state- 
ments that  Bhe  had  been  married  to  the  father  of  Louisa  before  she 
came  to  this  country,  it  was  deemed  that  the  death  or  divorce  of  her 
first  husband  was  not  shown  and  the  validity  of  her  marriage  to  the 
soldier  not  satisfactorily  established,  and  her  claim  was  rejected  solely 
for  this  reason. 

I  am  of  the  opinion  that  the  evidence  in  the  case  will  not  sustain 
this  conclusion.  In  the  first  place,  the'  only  evidence  in  the  case,  of 
any  kind  whatever,  tending  to  show  that  the  appellant  had  been  mar- 
ried prior  to  her  marriage  to  Bule  in  New  York  City  is  her  own  state- 
ment to  that  efl'ect.  Although,  as  a  rule,  the  admissions  of  a  party 
against  his  own  interest  are  to  be  taken  most  strongly  against  him  and 
can  not  be  offset  by  other  statements  in  his  own  favor,  the  circum- 
stances of  this  case  seem  to  be  peculiar,  and  present  considerations 
which  tend  very  strongly  to  the  conclusion  that  the  latter  statement  of 
this  apx)ellant  is  the  true  one  and  gives  the  real  facts  in  the  case. 
Although  the  appellant  appears  to  have  been  an  ignorant  and  unedu- 
cated person,  and  a  domestic  servant  until  her  marriage  to  Bule  in  New 
York  City,  she  at  the  same  time  is  shown  to  have  led  a  most  reputable 
life  and  to  have  been  greatly  respected  and  trusted  by  those  who 
employed  her,  and  to  have  had  a  high  sense  of  self-respect  and  personal 
honor.  The  confession  that  she  had  never  been  married  to  the  father 
of  Louisa  was  drawn  from  her  with  great  difficulty,  and  only  after  careful 
and  skillful  cross-examination,  and  was  made  with  the  greatest  reluc- 
tance, only  after  she  was  confronted  with  the  fact  that  her  first  story 
would  not  conform  to  the  facts  in  her  case  concerning  which  there  could 
be  no  controversy.  She  stated  at  the  time  that  this  had  been  the  secret 
of  her  life,  and  that  her  one  and  controlling  motive  for  many  years  had 
been  to  conceal  the  fact  of  her  early  shame  and  disgrace  and  to  protect 
her  daughter  from  the  social  stain  and  ignominy  incident  to  a  knowledge 
of  her  illegitimate  birth,  until  it  had  ^'  become  a  second  nature  with 
her,'^  and  she  was  only  led  to  state  the  true  facts  when  she  could  no 
longer  help  herself.  The  evidently  sincere  and  genuine  grief  and  shame 
of  the  appellant  when  the  confession  of  her  youthful  indiscretions  was 
forced  from  her,  and  the  very  apparent  fact  that,  in  her  mind  at  least, 
this  circumstance  in  her  life  was  what  it  was  most  important  for  her  to 
conceal,  precludes  the  idea  that  her  last  statement  had  been  made  for 
the  purpose  of  bolstering  up  and  aiding  in  the  prosecution  of  this  claim 
"or  x>ension  as  the  widow  of  the  Rol<lier.    It  is  very  apparent  from  the 
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circamBtances  of  tliis  case,  and  the  manner  in  which  it  was  made,  that 
the  statement  by  the  appellant  that  she  had  never  been  married  to  the 
father  of  her  daughter  in  England,  was  what  was  deemed  by  herself  as 
a  confession  against  her  own  interests,  and  that  she  would  have  will- 
ingly sacrificed  all  her  claim  and  title  to  pension  could  she  have  avoided 
making  it. 

Furthermore,  the  appellant's  last  statement  is  fully  corroborated  by 
the  testimony  of  an  older  sister,  now  living  in  Lincoln,  Nebr.,  and 
reported  to  be  of  good  character  and  standing  and  a  thoroughly  relia- 
ble and  eredi()le  witness.  She  swears  that  the  appellant  was  living 
with  her  in  Liverpool,  England,  when  her  daughter  Louisa  was  born, 
about  June,  1859,  and  that  the  child  was  illegitimate,  as  the  appellant 
was  not  married  then,  and  never  was  married  until  after  she  came  to 
this  country  and  married  Bule  in  New  York  City.  She  also  testifies 
that  the  appellant's  maiden  name  was  Neil  or  Kneale,  and  that  she 
called  herself  Mrs.  Neil  after  Louisa's  birth,  in  order  to  conceal  the  fact 
that  she  was  a  single  woman.  This  witness,  also,  is  reported  by  the 
special  examiner  to  have  testified  very  reluctantly  to  the  fact  that  her 
sister,  this  appellant,  had  given  birth  to  an  illegitimate  child.  In  view 
of  this  evidence  and  tbe  other  circumstances  in  the  case  above  men- 
tioned, I  am  convinced  that  the  last  story  of  the  appellant  is  the  true 
one,  and  I  am  of  the  opinion  that  the  evidence  is  not  sufficient  to  estab- 
lish the  existence  of  a  marriage  of  the  appellant  in  England  prior  to 
her  alleged  second  marriage  to  Bule  in  New  York  City,  notwithstanding 
her  repeated  statements  to  that  effect  first  made  in  this  case. 

If  the  marriage  of  appellant  to  the  father  of  Louisa  in  England  is 
not  established,  then,  clearly,  no  legal  impediment  to  her  marriage  to 
the  deceased  soldier  is  shown  to  have  existed,  and  said  marriage  was 
legal  and  valid  and  she  must  be  accepted  as  his  widow  under  the 
evidence  in  this  case. 

The  rejection  of  this  claim  upon  the  ground  stated  is,  therefore, 
hereby  reversed  and  set  aside,  and  you  are  requested  to  cause  the  same 
to  be  reopened  and  readjudicated  upon  its  merits,  accepting  the  appel- 
lant as  the  deceased  soldier's  widow. 


rate-rank— dependent  parents-act  june  87,  1800. 
Elizabeth  Dablino  (mother). 

Pensions  for  dependent  parents  are  rated  in  accordance  with  tbe  provisions  of  sec- 
tion 4707  of  the  Revised  Statutes  as  amended  by  the  act  of  March  19, 1886,  the 
first  section  of  the  act  of  June  27, 1890,  only  amending  said  section  to  the  extent 
of  requiring  claimants  to  prove  present  dependence  instead  of  dependence  at 
tbe  date  of  the  son's  death. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  22^  1899. 

Bepljing  to  your  ioquiry  of  June  30,  1899,  in  connection  with  the 
departmental  decision  of  June  21, 1899,  in  the  dependent  mother's  claim 
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of  Elizabeth  Darling,  mother  of  Franklin  Eichard,  certificate  numbered 
127951  (10  P.  D.,  244),  as  to  whether  it  is  to  be— 

nnderstoo'l  that  the  rank  of  a  soldier  in  the  service  is  to  be  taken  into  consideration 
in  those  cases  where  the  dependent  parent  has  filed  an  application  subsequent  to 
June  27, 1890,  and  relies  upon  present  dependence  to  prove  the  claim, 

I  have  to  say  that  the  rank  of  the  son  of  a  dependent  parent  claimant 
is  to  be  taken  into  consideration  in  those  cases  where  application  is  filed 
subsequent  to  June  27, 1890,  the  same  in  all  respects  as  if  the  applica- 
tion was  filed  prior  to  June  27, 1890. 

For  reasons  stated  in  said  departmental  decision  of  June  21, 1899, 
the  last  proviso  to  section  2  of  the  act  of  June  27, 1890,  that  ^^  rank  in 
the  service  shall  not  be  considered  in  applications  filed  under  this  act," 
does  not,  and  was  not  intended  to,  apply  to  dependent  parents'  claims 
filed  under  section  4707,  Revised  Statutes,  as  amended  by  the  first  sec- 
tion of  the  act  of  June  27, 1890,  but  was  intended  to  apply  only  to  those 
beiioticiaries  who  were  designated  in  sections  2  and  3  of  said  act,  and 
whose  rate  of  pension,  as  well  as  title,  was  created  by  that  act. 

Had  Congress  intended  to  repeal  the  provisions  of  section  4707  and 
reduce  or  in  any  manner  modify  the  rate  of  pensions  of  dependent 
parents,  that  intent  would  have  been  manifested  by  clear,  apt,  and 
appropriate  language.  Repeals  by  implication  are  not  favored.  (South- 
erland  on  Construction  of  Statutes,  paragraphs  138  and  151.) 

Sections  2  and  3  of  the  act  of  June  21, 1890,  provided  for  a  new  scheme 
of  pensions  having  no  reference  to  disability  or  death  due  to  army  serv- 
ice, while  section  1  of  the  act  of  June  27, 1890,  related  to  the  old  scheme, 
requiring  disability  or  death  to  be  the  result  of  military  or  naval  serv- 
ice. The  scheme  of  abolishing  rank  rate  refers,  naturally,  to  th^  new 
scheme,  and  not  to  the  old. 

As  stated  by  Southerland  on  Statutory  Construction,  section  147, 
page  199 : 

The  reenactmont  of  some  of  the  sections  of  one  act,  in  a  subsequent  one  providing 
for  a  difierent  scheme,  is  not  a  repeal  by  implication  of  these  sections  of  the  first  act; 
nor  does  a  provision  in  the  second  act  suspending  the  operation  of  the  similar  sections 
in  that  act  have  the  effect  to  suspend  the  operation  of  those  in  the  first  act. 

The  language  used  in  said  proviso  to  section  2  of  the  act  of  June  27, 
1890,  applies  only  by  its  plain  terms  to  applications  "  filed  under  this 
act,"  and  has  no  reference,  by  implication  even,  to  applications  that  are 
filed  under  an  act  that  was  amended  merely  as  to  a  matter  of  proof  by 
the  first  section  of  said  act  of  June  27,  1890. 

The  right  of  a  dependent  mother  to  "  the  same  pension  as  such  officer 
or  other  person  would  have  been  entitled  to  had  he  been  totally  dis- 
abled "  has  existed  since  July  14, 1862.  (See  Digest  of  Pension  Laws, 
1885,  p.  496,  sec.  3;  12  Stat.  L.,  566, 567.) 

The  first  section  of  that  act  provides  the  rate  for  officers,  noncom- 
missioned officers,  musicians,  and  privates,  for  a  total  disability. 

Said  section  3  of  the  act  of  July  14,  1862,  then  provided: 

That  when  any  officer  or  other  person  named  in  the  first  section  of  this  act  shall 
have  died,     *     *     *    or  shall  hereafter  die,  by  reason  of  wounds  received  or  disease 
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contracted  while  in  the  service  «  *  *  and  in  line  of  duty,  and  has  not  left,  or  shall 
not  leave,  a  widow  or  legitimate  child,  but  has  left  or  shall  leave  a  mother  who  was 
dependent  upon  him  for  support,  in  whole  or  in  part,  the  mother  shall  he  entitled  to 
receive  the  same  pension  as  such  officer  or  other  person  wonld  have  been  entitled  to 
had  he  been  totally  disabled. 

This  grant  to  the  depeudent  mother  is  now  embodied  iu  section  4707, 
Kevised  Statutes,  and  Congress,  instead  of  showing  any  disposition  to 
reduce  the  rate  of  the  mother^s  pension,  increased  the  rate  of  those 
dependent  mothers  whose  sons  were  not  commissioned  officers  from  $S 
to  $12  per  month  by  the  act  of  March  19, 1896,  thus  amending  section 
4707  as  affecting  the  dependent  mother's  rate. 

It  is  to  be  borne  in  mind  that  said  act  of  March  19, 1886,  only  applied 
to  those  who  were  entitled  to  receive  a  less  rate  than  $12  per  month, 
and  in  no  manner  affected  those  dependent  relatives  who  were  entitled 
to  receive  a  rank  rate  of  pension,  or  a  rate  in  excess  of  $12  per  month. 

If  it  is  contended  that  the  dependent  parents'  rate  is  fixed  by  the 
act  of  June  27, 1890,  then  the  rate  of  the  dependent  parent  should  be 
$8,  not  $12,  per  month,  as  $8  per  month  is  the  only  rate  provided  for 
dei>endent  pensioners  in  the  act  of  June  27, 1890.  Why,  then,  are 
dependent  parents'  claims  adjudicated  at  $12  per  month,  $4  per  month 
more  than  the  dependent  widow  receives  under  the  act  of  June  27, 1890^ 

If  it  be  said  that  the  dependent  mother's  rate  is  fixed  by  the  act  of 
March  19,  1886,  as  heretofore  stated,  a  mere  reference  to  that  act 
shows  that  it  only  referred  to  and  included  within  its  provisions  those — 
widows,  minor  children,  and  dependent  relatives  *  *  *  entitled  to  receive  a  less 
rate  than    *     *     *    $12  per  month. 

As  the  widow  or  dependent  mother  was  at  that  date  entitled  to 
receive  the  rank  rate  of  their  husband  or  son,  and  as  the  lowest  rank 
rate  was  more  than  $12  per  month,  the  widow  or  dependent  mother 
entitled  to  a  rank  rate  were  not  the  beneficiaries  named  in  the  act  of 
March  19, 1886,  and  were  not  affected  thereby. 

If,  then,  the  rate  of  a  dependent  mother  whose  son  was  a  commis- 
sioned officer  was  not  fixed  at  $12  per  mouth  by  the  act  of  March  19, 
1886,  where  is  the  authority  in  any  law  to  grant  her  a  pension  of  $12 
per  month,  and  what  law  fixes  her  rate!  Clearly  the  act  of  July  14, 
1862,  sections  1  and  3,  paragraph  12,  Statutes  at  Large,  pages  566, 567, 
and  now  embraced  in  sections  4695  and  4707,  Kevised  Statutes. 

To  hold  that  the  proviso  to  section  2  of  the  act  of  June  27, 1890,  that 
^'rank  in  the  service  shall  not  be  considered  in  applications  filed  under 
this  act,''  repeals,  by  implication,  the  provision  as  to  rate  of  dependent 
])arent8'  pension  as  prescribed  by  sections  4695  and  4707,  Revised 
Statutes,  is  not  only  to  violate  all  rules  of  construction  of  statutes,  but 
would  force  us  to  the  admission  that  it  also  repealed  the  provision  of 
the  act  of  March  19, 1886,  which  was,  in  eft'ect,  but  an  amendment  of 
said  section  4707,  so  far  as  it  affected  the  rate  of  those  dependent 
mothers  entitled  to  less  than  $12  per  month. 

14  then,  section  4707,  and  its  atnendment  of  March  19, 1886,  are 
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repealed  by  implicatiou  by  the  proviso  of  section  2  of  the  act  of  June 
27,  1890,  where  is  there  left  any  rate  for  a  dependent  mother? 

Mandamus  would  unquestionably  lie  against  a  commissioner,  or  Sec- 
retary of  the  Interior,  who  refused  to  recognize  rank  rate,  as  the  deter- 
mination of  that  question  alone  is  fixed  by  the  law,  and  no  discretion 
is  left  to  the  a^lministrative  officer  when  the  undisputed  facts  establish 
the  right  to  pension,  the  only  remaining  duty  beiug  the  insertion  of 
the  legal  rate.  In  such  a  case  the  duty  of  naming  the  rate  is  ministe 
rial,  not  discretionary  or  judicial,  and  a  refusal  to  perform  a  plain  min- 
isterial duty  could  undoubtedly  be  enforced  by  the  courts.  The  law 
names  the  rate. 

If  it  be  said  that  a  mother  should  not  receive  a  rank  rate,  because  a 
soldier's  widow  under  the  act  of  June  27, 1890,  is  entitled  to  but  $vS 
per  month,  and  that  rank  rate  is  not  recognized  in  widows'  claims 
under  said  act  of  June  liT,  1890,  it  should  be  borne  in  mind  that  the 
widow  is  not  required  to  prove  that  her  husband's  death  was  due  to 
the  service  in  order  to  secure  a  pension  under  that  act;  while  tbe 
dependent  mother,  under  section  4707,  as  amended  by  the  first  section 
of  the  act  of  June  27, 1890,  is  required  to  prove  that  her  son's  death 
was  the  result  of  his  service  before  she  can  obtain  a  pension  as  a 
dependent  mother. 

If  the  widow  can  establish  the  fact  that  her  husband's  death  was  due 
to  the  service,  she,  like  the  dependent  mother,  is  entitled  to  a  rank 
rate,  in  all  respects  the  same  as  the  mother. 

The  phraseology  of  your  inquiry  would  indicate  that  you  are  of  the 
opinion  that  a  dependent  parent  could  file  a  claim  subsequent  to  the 
act  of  June  27, 1890,  under  section  4707,  as  it  existed  prior  to  that  date. 
Such  I  do  not  conceive  to  be  the  case,  as,  by  the  very  terms  of  the 
amendment  of  June  27, 1890,  to  section  4707,  the  pension  can  only  com- 
mence from  the  date  of  filing  the  application;  and  so,  under  the  pro- 
visions of  section  2  of  the  act  of  March  3, 1879,  their  pensions,  unless 
filed  prior  to  July  1,  1880,  must  commence  from  date  of  filing  the  appli- 
cation. 

There  would,  therefore,  be  no  period  of  time  for  which  a  dependent 
parent  (not  insane)  could  draw  a  pension  prior  to  filing  an  application. 

Dependence  at  date  of  death  of  son,  or  past  dependence  (except  as 
to  insane  parents),  becomes  immaterial  in  all  dependent  cases  filed 
since  June  27,  1890,  except  as  such  fact  may  have  a  bearing  upon 
present  dependence.  In  other  words,  if  present  dependence  is  shown 
(dependence  at  date  of  filing  the  application  subsequent  to  June  27^ 
1890),  past  dependence  or  dependence  on  the  son  at  the  date  of  his 
death  (unless  his  death  occurred  on  the  same  day  that  the  application 
was  filed)  becomes  immaterial  and  should  never  be  required.  Appli- 
cations should  be  filed  under  the  law  as  it  exists  at  the  date  of  f^ii^gi 
not  as  it  existed  prior  thereto,  where  the  claim,  if  allowed,  is  required 
to  commence  from  the  date  of  filing  the  application. 
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To  state  the  case  in  another  form :  All  applications  of  dependent 
parents  filed  since  June  27, 1890  (except  in  case  of  insane  parents),  are 
filed  under  section  4707,  as  amended,  and  there  is  no  authority  for 
filing  a  dependent  parent's  claim  subsequent  to  June  27, 1890,  under 
section  4707,  as  it  existed  prior  to  the  amendment  of  that  date,  except 
in  the  case  of  insane  parents. 

As  stated  in  said  departmental  decision  of  June  21,  1899,  section  1 
of  the  act  of  June  27, 1890,  sbould  be  read  and  construed  in  pari 
materia  with  section  4707,  as  amended  by  other  acts,  the  same  as  if  the 
wo,  with  other  amendments  of  said  section,  comprised  but  one  section 
bearing  date  of  June  27,  1890,  when  applied  to  dependent  parents' 
claims  filed  subsequent  to  that  date,  thus  eliminating  from  section  4707 
such  x)ortion  as  is  repugnant  to  the  last  act.  The  portion  thus  elimi- 
nated would  be  that  portion  of  section  4707  as  required  proof  of 
dependence  on  the  soldier  at  the  date  of  his  death  and  subsequent 
thereto  and  up  to  the  time  of  filing  application. 

Immaterial  testimony  alone  can  never  be  the  basis  of  a  pension 
claim,  and,  as  proof  of  dependence  prior  to  filing  a  dependent  parent's 
claim  subsequent  to  June  27, 1890,  is  immaterial,  irrelevant,  and  mere 
snrplasage,  there  remains  no  basis  for  a  dependent  parent's  claim 
under  section  4707,  as  it  existed  prior  to  June  27, 1890,  and  no  author- 
ity for  filing  a  claim  under  the  unamended  section  subsequent  to  June 
27,  1890,  or  for  permitting  claimants  to  encumber  the  record  with  use- 
less testimony  which,  when  filed,  avails  them  nothing.  So,  too,  it  is 
nnJQSt  and  misleading  to  claimants  to  impose  upon  them  the  unneces- 
sary expense  of  procuring  and  filing  testimony  which  the  law  does  not 
require  and  which  in  no  manner  tends  to  establish  their  right  to  pen- 
sion Inhere  it  falls  short  of  proof  of  present  dependence. 

Claimants  should  be  advised  that  all  dependent  parents'  claims 
should  be  filed  under  section  4707,  as  amended  by  the  act  of  June  27, 
1890  (except  in  the  case  of  insane  parents),  and  that  their  proofs  will 
be  required  to  conform  to  this  law. 

Paragraph  3,  page  116,  Treatise  on  the  Practice  of  the  Pension 
Bureau,  is  hereby  amended  so  as  to  read  as  follows: 

Pensions  for  dependent  parents  are  rated  in  accordance  with  the  provisioDS  of 
section  4707,  as  amended  by  the  act  of  March  19,  1886. 

The  case  of  Mary  Ann  Hurst  (9  P.  D,,  406),  to  which  you  call  my 
attention,  is  hereby  overruled,  and  any  other  decision  in  conflict  with 
the  case  of  Elizabeth  Darling,  mother  of  Franklin  Bickard  (10  P.  D., 
244),  decided  June  21, 1899,  will  not  be  regarded  as  authority  in  future. 

The  papers  in  the  case  accompanying  your  communication  are  here- 
with returned. 
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MARRIAGE  AXI>  DIVORCE—EVIDENCE. 

Rebecca  Wiley  (widow). 

First.  Under  the  Maryland  decisions,  the  same  proof  of  cohabitation,  general  reputa- 
tion, and  acknowledgment,  that  will  establish  a  marriage  good  at  common  \tkvr, 
will  establish  the  presumption  of  a  religioas  ceremonial  marriage  in  that  Stak\ 
Bichardsou  r.  Smith  (80  Md.,  89) ;  Redgrave  r.  Redgrave  (38  Md.,  97) ;  Jackson  r. 
Jackson  (80  Md.,  176) ;  S.  C.  (82  Md.,  17) ;  Bamum  r.  Barnnm  (42  Md.,  251) ;  and 
Jones  V.  Jones  (48  Md.,  391). 

Second.  The  evidence  in  this  case  fairly  establishes  a  valid  marriage  of  the  claimant 
and  soldier  under  the  laws  of  Maryland,  even  assuming  the  decision  of  the 
supreme  court  of  that  State  in  the  case  of  Denison  v.  Denison  (35  Md.,  361)  to 
be  a  correct  constrnction  of  the  Maryland  statutes. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

September  22,  1899. 

Rebecca,  widow  of  William  Wiley,  late  private,  Company  E,  Elev- 
enth Maryland  Infantry,  by  her  attoi*ney,  appealed  May  13, 1899,  from 
theBoreaa  action  rejecting  her  old  law  widow's  claim,  filed  October  18, 
1892,  on  the  groand  of  her  inability,  though  aided  by  special  examina- 
tion, to  prove  that  she  is  the  legal  widow  of  the  soldier,  and  that  the 
evidence  filed  since  the  rejection  of  her  claim,  October  28, 1898,  is  not 
sufficient  to  warrant  reopening  of  claim. 

It  is  contended,  in  brief,  that  the  evidence  proves  a  valid  ceremonial 
marriage  under  the  laws  of  Maryland  and  the  decisions  of  the  courts  in 
that  State,  citing  the  decisions  in  the  cases  of  Sellmou  r.  Bowen  (8  Gill 
and  Johnson,  50) ;  Boone  v.  Purnell  (28  Md.,  607) ;  Copes  and  Adams  r. 
Pearse  (7  Gill,  263) ;  Redgrave  v.  Redgrave  (38  Md.,  93) ;  Bamum  t.  Bar- 
num  (42  Md.,  251),  and  Farnshill  r.  Murray  (1  Bland,  479);  that  und^ 
the  laws  of  Maryland  (1  Md.,  Code,  General  Laws,  art.  35,  sec.  2)  the 
wife  is  prohibited  from  testifying  to  her  marrage,  as  was  held  in  Red- 
grave V.  Redgrave  above  cited,  and  that  marriage  is  permitted  to  be 
proved  by  general  reputation,  cohabitation,  and  acknowledgment. 

Soldier  enlisted  May  23,  1864,  and  was  honorably  discharged  with 
his  company  September  28,  1864.  He  died  December  17, 1866,  without 
having  filed  a  claim  for  pension,  and  the  evidence  tends  to  show  that 
the  cause  of  his  death  was  consumption.  Both  soldier  and  claimant 
had  been  previously  married.  Claimant's  first  husband  died  May  15, 
1856,  and  soldier's  first  wife  died  prior  to  his  alleged  marriage  to 
claimant. 

Claimant  alleged  in  her  application  that  she  was  married  to  soldier 
in  Baltimore,  Md.,  March  10,  1857. 

The  only  question  to  be  considered  in  this  appeal  is  whether  the  evi- 
dence establishes  the  fact  that  claimant  was  married  to  soldier. 

Rev,  John  W.  Hedges,  aged  79,  testified,  in  an  affidavit  August  19, 
1897,  that  he  was  the — 

pastor  of  Jefferson  Street  M.  E.  Church,  Baltimore,  Md.,  in  the  year  1^57,  and  anite<l 
in  the  honds  of  holy  wedlock  William  Wiley  and  Mrs.  Rebecca  Sprowl,  about  the 
month  of  March,  at  the  beginning  of  my  pastorate  of  said  church;  memoraadafl  nor 
memory  will  not  serve  me  any  more  minutely  as  to  exact  date  of  month. 
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Before  the  special  examiner  he  testified,  April  25, 1898,  that  he  was 
pastor  of  said  church  in  1857  and  1858 ;  that  he  married  Kebecca  Sprowl 
to  William  Wiley  at  the  parsonage,  one  door  south  of  the  Jefferson 
Street  M.  E.  Church,  Baltimore,  Md.,  as  stated  in  his  affidavit;  that  he 
could  not  t^l)  whether  he  made  a  return  of  the  license  or  not;  that  he 
would  not  have  married  them  without  the  license;  that  he  does  not 
remember  any  persons  who  were  present  except  Mrs.  Hedges,  who  is 
dead;  that  he  had  no  record  of  this  marriage;  that  he  certainly  had 
some  information  on  the  subject  when  he  made  his  affidavit;  that  he 
could  not  safely  say  whether  he  did  or  did  not  get  a  letter  from  the 
claimant  or  her  agent  refreshing  his  memory  at  the  time  he  made  that 
affidavit;  that  he  had  no  present  recollection  that  he  did  perform  that 
marriage  ceremony;  that  it  was  his  uniform  practice  to  make  a  return 
of  all  licenses;  that  he  was  the  pastor  of  said  church  in  March,  1857, 
that  being  the  beginning  of  his  pastorate  of  that  church. 

Joseph  A.  Kraft,  aged  64  years,  testified,  in  an  affidavit  July  30, 1897, 
that  he  was  well  acquainted  with  William  Wiley  from  the  latter  part 
of  1855  to  the  time  of  his  death;  that  Wiley  came  to  Baltimore  about 
that  time,  and  they  were  both  employed  by  an  omnibus  company  as 
drivers,  and  remained  with  the  company  several  years  and  became  fast 
friends;  that  he  remembers  clearly  when  Wiley  was  married  to  Mrs. 
Eebecca  Sprowl  about  the  fore  part  of  March,  1859,  and  that  he  saw 
them  married;  that  Wiley  told  him  they  were  going  to  be  married  and 
asked  him  to  drive  the  carriage  from  the  house  near  Baltimore  Ceme- 
tery, where  Mrs.  Sprowl  lived  and  where  Wiley  boarded,  to  the  minis- 
ter's house,  and  while  they  were  in  there  he  remained  to  watch  the 
horses  and  looked  through  the  window  and  saw  them  standing  and  the 
minister  reading  from  a  book;  that  they  joined  hands  and  were  mar- 
ried ;  that  he  remembers  joking  with  them  on  the  way  back ;  that  years 
have  passed,  and  he  never  charged  his  memory  with  the  occurrence  and 
could  not  then  remember  the  name  of  the  minister  or  the  street  it  was 
on,  but  it  was  near  Jefferson  or  Bond  street,  and  that  he  thought  the 
minister  was  fipom  Jefferson  Street  Church. 

The  special  examiners  reported  that  this  witness's  reputation  for 
veracity  and  credibility  was  good. 

Rev.  Howard  F.  Downs,  pastor  of  said  Jefferson  Street  M.  E.  Church, 
testified  before  the  special  examiner  March  10,  1898,  as  follows: 

I  bave  made  a  close  examination  of  the  records  of  said  church  relating  to  mar- 
riages and  do  not  find  any  record  of  the  marriage  of  William  Wiley  and  Kebecca 
Sprowl,  having  examined  the  several  records  from  1854  to  1858.  Elisba  D.  Owen 
was  the  first  pastor  of  this  chnrch,  and  the  second  was  John  W.  Hedges.  In  look- 
iug  over  the  records  during  the  pastorate  of  John  W.  Hedges  I  find  there  are  8ome 
probable  omissions  in  recording  marriages^  as  blank  spaces  are  left  in  the  record  in 
two  different  places,  as  if  it  was  the  intention  to  record  therein  a  marriage,  and  in 
one  instance  in  the  record  of  1857  is  recorded  a  marriage  which  took  place  in  1856, 
and  marked  '' omitted,''  showing  delay  or  probable  carelessness  in  keeping  the  record. 

The  testimony  farther  shows  that  from   the  date  of  said  alleged 
ceremonial  marriage  to  tlie  date  of  soldier's  death,  with  the  excep- 
P.  B.— VOL.  10 20 
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tion  of  the  time  soldier  was  absent  from  bis  home  while  in  the  service, 
they  lived  and  cohabited  in  Baltimore,  Md.,  as  hasbaud  and  wife  and 
were  so  regarded  by  their  friends,  relatives,  acqaaintaiices,  and  neigh- 
bors; that  claimant  with  others  executed  a  deed  in  1872  as  '^Eebecca 
Wiley,  formerly  widow  of  James  Sprole;''  that  she  participated  in  the 
distribution  of  the  estate  of  her  brother,  Wiltiam  Powell,  deceased,  as 
Kebecca  Wiley  in  1867 ;  that  William  George  Wiley  was  baptized  by 
the  rector  of  St.  Luke's  Church,  Baltimore,  Md.,  March  2,  1862,  as 
the  child  of  William  and  Kebecca  Wiley,  bom  January  Id,  1860;  that 
Henry,  bom  January  1, 1866,  Mary  E.,  born  May  26, 1857,  and  Ida  V. 
(called  Jennie),  born  October  12, 1863,  were  baptized  by  the  ]>a8tor  of 
the  Union  M.  E.  Church,  West  Lombard  street,  Baltimore,  as  the  chil- 
dren of  William  and  Rebecca  Wiley;  that  all  of  these  children  were 
recognized  by  soldier  and  claimant  and  their  relatives  and  acquaint- 
ances as  the  children  of  said  soldier  and  claimant,  and  that  there  had 
never  been  a  suspicion  or  intimation  questioning  the  legitimacy  of  said 
children,  or  the  marriage  of  their  parents,  by  their  friends,  relatives, 
acquaintances,  or  neighbors;  that  claimant's  first  husband,  James 
Sprole,  died  May  15, 18  J6,  as  the  result  of  an  accident,  and  was  buried 
in  lot  49,  Section  R,  in  Baltimore  Cemetery;  that  Harry  Wiley,  who 
died  of  brain  fever  at  the  age  of  4  months,  was  buried  in  the  same  lot 
49,  May  8, 1866;  that  William  Wiley,  the  soldier,  died  of  consumptiou 
at  the  age  of  46,  and  was  buried  in  said  lot  49,  December  19, 1866,  and 
that  William  Wiley,  aged  37,  the  son  of  claimant,  died  of  apoplexy, 
and  was  buried  in  said  lot  49,  February  8, 1897. 

An  adverse  presumption  appears  to  have  been  raised  by  the  special 
examiner  who  examined  claimant  January  15,  1897,  based  on  the  facts 
that  there  were  no  official  records  showing  the  alleged  marriage  or  the 
issuance  of  a  license,  and  that  claimant  gave  the  name  of  <^  Owens"  as 
the  officiating  clergyman  and  the  place  of  marriage  as  St.  John's 
Church,  Baltimore,  Md. 

In  view  of  the  fact  that  there  is  no  evidence  that  any  record  of  tbe 
issuance  of  a  license  was  kept  by  the  city  of  Baltimore  at  that  time, 
probably  the  officials  relying  upon  the  return  of  the  certificate  of  the 
officiating  clergyman  as  evidence  of  the  issuance  of  the  licenses  and 
the  performance  of  the  marriage  ceremony,  and  in  view  of  the  farther 
fact  that  claimant's  memory  was  admittedly  very  poor  and  her  age  77 
years,  and  that  Rev.  Mr.  E.  D.  Owens  was  the  name  of  the  clergyman 
who  immediately  i)receded  Rev.  Mr.  Hedges,  I  do  not  regard  these  facts 
as  very  impoirtant.  Claimant  testified  that  it  seemed  to  her  his  name 
was  something  like  ^^  Owens,"  but  she  could  not  state  whether  that  was 
his  name  or  not,  but  thought  he  must  have  been  a  Methodist  minister; 
that  she  was  lawfully  married  to  William  Wiley  by  a  minister  under 
regular  ceremony,  but  she  can  not  remember  his  name ;  that  her  hushand, 
Mr.  Wiley,  made  all  the  arrangements  for  the  marriage,  but  she  was 
unable  to  recall  whether  she  was  married  in  the  church  or  in  the  par- 
sonage. This  special  examiner  reported  claimant  as  an  honest  appear- 
ing woman;  that  she  had  a  good  reputation. 
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The  first  special  examiner  who  examined  claimant,  August  11, 1896, 
reported  her  reputation  good  and  recommended  admission  of  the  claim. 

In  the  Bureau  action  of  April  27, 1899,  a  reference  is  made  on  the 
face  of  the  brief  to  the  action  of  the  law  division,  a  reference  to  which 
shows  that  the  chief  of  the  division  on  October  24,  1898,  reported  as 
follows : 

After  a  careful  examination  of  the  cases  cited  by  Attorney  Staley,  of  Baltimore, 
Md.,  I  am  of  the  opinion  that,  notwiihstanding  that  they  show  that  the  courts  of 
Maryland  hare  held  that  proof  as  to  general  reputation  is  admissible  to  show  mar- 
riage, the  courts  unquestionably  intended  to  restrict  such  evidence  to  proof  of  mar- 
riage itself,  and  that  such  proof  must  be  to  the  effect  that  the  marriage  was  duly 
and  legally  contracted  according  to  the  law  of  the  place  or  country  in  which  it 
occurred.  Therefore,  inasmuch  us  the  marriages  in  the  case  cited  were  contracted 
and  cousununated  in  other  States  and  not  under  the  laws  of  Maryland,  it  is  apparent 
that  while  this  claimant  was  in  a  position  to  contract  a  lawful  marriage  with  the 
soldier  in  1857,  it  is  not  shown  that  such  a  celebration  of  marriages  took  place  as 
could  be  considered  lawful  and  legal  under  the  laws  of  the  State  of  Maryland. 
Hence  I  must  conclude  that  these  citations  are  not  applicable  to  her  case. 

The  Maryland  statutes  of  1777,  section  3,  provides  that — 

The  rites  of  marriage  between  any  white  persons,  subjects,  or  inhabitants  of  this 
State  shall  not  be  celebrated  by  any  person  within  this  State  unless  by  ministers, 
•  *  *  and  if  any  person  shall  celebrate  the  rites  of  marriage  between  any  white 
persons,  as  aforesaid,  contrary  to  the  true  intent  and  meaning  hereof,  he  shall  forfeit 
an«l  pay  for  every  offence  five  hundred  pounds,  current  money. 

Section  5  of  said  act  provides  that — 

No  person  within  this  State  shall  marry  without  a  license  •  •  *  under  a  pen- 
alty of  five  hundred  pounds,  •  *  *  and  if  any  minister  shall  marry  any  person 
without  such  license  or  publication,  as  aforesaid,  he  shall  also  forfeit  five  hundred 
pounds.    (See  1  Kilty,  445, 446. ) 

It  was  held  under  this  statute  in  the  case  of  Denison  v,  Denison  (35 
Md.,  301)  that  some  relijjious  ceremony  is  necessary  to  i)erfect  a  mar- 
riage in  that  State,  and  that  no  lawful  marriage  can  be  contracted 
merely  per  verba  de  present!  or  per  verba  de  future  cum  copula. 

There  is  no  provision  in  the  statutes  of  Maryland  which  contains  any 
positive  declaration  that  marriages  not  celebrated  in  the  manner  pre- 
scribed by  the  statute  shall  be  void.  In  construing  the  Maryland  statute, 
which  by  act  of  Congress  approved  February  27,  1801  (2  Stat.  L.,  103), 
were  continued  in  force  in  that  part  of  the  District  of  Columbia  ceded 
by  Maryland  to  the  United  States,  as  applied  to  marriages  in  said  Dis- 
trict, it  was  held  in  the  case  of  Annie  Higgins  (10  P.  D.,  110)  that  a 
marriage  per  verba  de  presenti  was  valid  at  common  law,  and  is  valid 
in  the  District  of  Columbia,  citing  Thomas  v.  Holtzman  (18  D.  C,  62)  j 
Meister  v.  Moore  (96  U.  S.,  76). 

In  the  case  of  Maria  McCarthy  (10  P.  D.,  118),  involving  the  same 
question  of  construction  of  the  Maryland  statutes  on  marriage,  it  was 
held  that  said  statute  was  directory,  and  as  it  contained  no  express 
clause  of  nullity,  a  marriage  valid  at  common  law  was  valid  under  said 
statute  in  the  District  of  Columbia,  citing  2  Greeuleaf  on  Evidence, 
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paragraph  460;  Meister  r.  Moore  (96  U.  S.,  76);  Parton  r.  Henry  (I 
Gray,  Mass.,  110) ;  Bishop  on  Marriage  and  Divorce,  section  283  et  seq.; 
Keeves  on  Domestic  Relations  (09, 200) ;  2  Kent  Com.  (90,91) ;  HatchiDS 
V.  Kimmel  (31  Mich,,  126),  and  Proctor  v.  Bigelow  (38  Mich.,  282). 

Even  in  Maryland  and  under  the  Denison  decision  (35  Md.,  36)  the 
fact  of  a  ceremony  is  not  requii-ed  to  be  strictly  i)roved,  evidence  of 
general  reputation  merely  from  which  marriage  may  be  inferred  beiuir 
sufficient,  except  in  cases  of  adultery  or  bigamy,  in  which  only  strict 
proof  is  required,  as  was  held  in  the  Higgins  Case  (10  P.  D.,  110),  citing 
Jackson  r.  Jackson  (80  Md.,  176;  82  Md.,  17);  Boone  v.  Pnmeli  (28 
Md.,  607);  Redgrave  r.  Redgrave  (38  Md.,  97);  Jones  r.  Jones  (45  Md., 
159  and  48  Md.,  391). 

The  court  of  appeals  of  Maryland  in  the  recent  case  of  Richardson 
V.  Smith  (80  Md.,  189)  decided  November  22,  1894,  that— 

lu  this  State  there  can  not  be  a  valid  marriage  without  a  religioua  ceremony;  bnt 
a  marriage  may  be  competently  proved  Trithout  the  testimony  of  witnesses  who  were 
present  at  the  ceremony.  It  would  work  a  cruel  injustice  iu  many  instances  if  the 
law  were  otherwise.  The  witnesses  might  be  dead^  aud competent  written  eTidenee 
of  the  ceremony  might  be  unattainable.  It  would  not  follow,  however,  that  the 
union  between  the  parties  would  be  cousidered  illicit  aud  the  children  illegitiDiafe. 
The  law  has  wisely  provided  that  marriage  may  be  proved  by  general  rcputatioo, 
cohabitation,  and  acknowledgment.  When  these  exist,  it  will  be  inferred  that  a 
religious  ceremony  has  taken  place,  and  this  proof  will  not  be  invalidated  because 
evidence  can  not  be  obtained  of  the  time,  place,  and  manner  of  the  celebration  of 
the  marriage.  On  this  point  we  think  it  unnecessary  to  do  more  than  quote  from 
Rodgrave  r.  Rodgrave  (38  Md.,  97) :  "  Where  parties  live  together  ostensibly  as  man 
and  wife,  demeaning  themselves  toward  each  other  as  such  and  are  received  into 
society  and  treated  by  their  fricuds  and  relations  as  having  and  being  entitled  to 
that  status,  the  law  will,  in  favor  of  morality  and  decency,  presume  that  they  bave 
been  legally  married.  Taylor's  Ev.,  sec.  140,  517,  Hervey  r.  Hervey  (2  W.  Bl.,  877); 
Goodman  r.  Goodman  (28  L.  J.,  ch.  1) ;  Jewell  i?.  Jewel  (I  Howard,  U.  S.,  219,232^. 
Indeed,  the  most  usual  way  of  proving  marriage,  except  in  actions  for  bigamy,  is 
by  general  repntation,  cohabitation,  and  acknowledgment.  Sellman  r.  ]U)wen  (8 
Gill  V.  John.,  50) ;  Boone  r.  Purnell  (28  Md.,  607)." 

In  the  case  of  Jackson  v.  Jackson  (80  Md.,  176)  the  said  Maryland 
court  held  that  marriage  may  be  proven  in  the  State  of  Maryland  by 
general  reputation,  cohabitation,  and  acknowledgment  iu  all  cases, 
except  actions  for  criminal  conversation  and  prosecution  for  bigamy; 
that  by  the  law  of  Maryland  a  valid  marriage  can  not  exist  unless  it  is 
celebrated  by  a  religious  ceremony;  that  it  was  not  required  that  the 
marriage  should  be  proved  by  witnesses  who  were  present  at  the  time, 
but  such  facts  must  be  proved  as  in  the  contemplation  of  the  law  will 
justify  the  inference  that  a  religious  ceremony  has  been  performed,  and 
that  the  declarations  of  deceased  parents  are  admitted  as  evidence  to 
prove  the  lej^itimacy  of  their  children,  citing  Crawford  r.  Blackmau  (17 
Md.,  49);  Boone  v.  Purnell  (28  Md.,  607);  Copes  v.  Pearce  (7  Gill,  247); 
Redgrave  v.  Redgrave  (38  Md.,  97);  and  Taylor  on  Evidence,  sec- 
tion 517. 

While  the  Jackson  Case  (8  Md.,  176)  involved  the  validity  of  a  Penu- 
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sylvania  marriage,  yet  the  Maryland  court  held  that  it  could  not  take 
judicial  notice  of  the  laws  of  another  State,  and  in  absence  of  evidence 
as  to  that  law  no  instruction  concerning  the  same  should  have  been 
granted.  The  result  of  this  holding  was  therefore  the  same  in  that 
case  as  if  the  marriage  had  been  alleged  to  have  taken  place  in  Mary- 
land. 

The  Jackson  Case  was  again  before  said  court  November  15, 1895 
(82  Md.,  17),  when  the  previous  holdings  of  the  court  were  reaffirmed, 
and  the  court  referred  to  the  two  exceptions  to  the  general  rule  that  a 
marriage  valid  where  cousumated  is  valid  everywhere,  viz:  First, 
marriages  which  are  deemed  contrary  to  the  law  of  nature  as  generally 
recognized  in  Christian  countries,  which  involve  polygamy  and  incest; 
second,  marriages  which  the  local  law-making  power  has  declared  shall 
not  be  allowed  any  validity. 

In  Bamum  v,  Barnum  (42  Md.,  251),  the  court  after  referring  to  the 
maxim  that  "the  law  always  presumes  in  favor  of  legitimacy,''  and  that 
where  the  proof  shows  the  existence  of  continued  cohabitation  of  the 
parties  for  several  years,  as  man  and  wife,  the  presumption  is  always 
indulged  that  the  cohabitation  is  legal  rather  than  otherwise^  that  if 
parties  live  together  ostensibly  as  man  and  wife,  demeaning  themselves 
toward  each  other  as  such,  and  especially  if  they  are  received  into 
society  and  treated  by  their  friends  and  relations  as  having  and  being 
entitled  to  that  status,  the  law  will,  in  favor  of  morality  and  decency, 
X)resume  that  they  have  been  legally  married;  citing  Redgrave  v.  Red- 
grave (38  Md.,  97)  and  Cunningham  t?.  Cunningham  (2  Dow,  482),  pro- 
ceed as  follows: 

But  unfortunately  the  facts  to  which  we  have  referred  are  confronted  with  such 
an  array  of  countervailing  evidence  that  to  maintain  the  existence  of  the  marriage 
is  rendered  utterly  impossible.  It  is  perfectly  clear,  and  not  contended  to  be  other- 
wise, that  an  illicit  connection  between  the  parties  commenced  and  continued  for 
some  time  in  North  Carolina  before  they  removed  to  Arkansas.  It  was  while  this 
illicit  connection  esistod  that  Dr.  Bamum  left  North  Carolina,  taking  Caroline 
Butler  with  him,  she  then  being  pregnant  with  child.  They  left  North  Carolina  in 
1S37|  and  their  illicit  connection  and  cohabitation  continued  without  intermission 
after  their  arrival  in  Arkansas.  This  being  so  it  is  incumbent  upon  those  who  set 
up  a  subsequent  marriage  between  the  parties  to  show  when  and  whore  it  occurred. 
It  is  affirmed  and  attempted  to  be  shown  that  the  parties  were  subsequently  married 
in  1838  or  1839  at  the  village  of  Manchester  Bluif,  Clark  County,  Ark.,  and  that  the 
marriage  celebration  took  place  before  and  in  the  office  of  one  Edmonson  or 
Edminson,  a  justice  of  the  peace.  Having  thus  fixed  upon  the  time  and  place  and 
assumed  to  prove  that  a  valid  marriage  was  then  and  there  celebrated  and  at  no 
other  place,  if  the  evidence  should  be  insufficient  to  establish  such  a  marriage,  thus 
assumed  to  be  proved,  the  parties  can  not  be  permitted  to  rely  upon  other  facts  and 
circumstances  as  the  ground  of  presumption  that  a  marriage  may  have  taken  place 
between  the  parties  at  some  other  and  different  time  and  place  from  that  testified  to 
by  the  witnesses,  the  presumption  in  such  a  case  being  that  the  connection  between 
the  parties  continued  to  be  illicit  until  that  presumption  is  overcome  by  distinct 
proof  of  marriage.     Blackbam  r.  Crawford  (3  Wall.,  175). 

Marriage  may  doubtless  be  provetl  in  civil  casos  other  than  actions  for  seduction — 
by  reputation,  declarations,  and  conduct  of  the  parties  but — where  reputation  is 
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relied  on,  that  reputation,  to  raise  the  preeamption  of  marriage,  must  be  founded 
on  general  and  not  dividecl  or  singular  opinion,  and  where  reputation  in  such  a  case 
is  divided  it  amounts  to  no  evidence  at  all. 

In  Jones  v.  Jones  (45  Md.,  144)  it  waa  held  that — 

Intercourse  proved  to  have  been  illicit  in  commencement  will  be  presumed  to  con- 
tinue so,  and  evidence  other  than  cohabitation  will  be  necessary  to  establish  a 
marriage,  but  any  facts  or  circumstances  tending  to  show  a  change  from  the  unlawful 
to  the  lawful  relation  of  the  parties  may  go  to  the  jury  as  evidence  upon  which  to 
found  a  presumption  of  marriage,  though  not  amounting  to  direct  proof. 

In  the  same  case  (48  Md.,  391)  the  court  held,  March  2G,  1878,  that— ^ 

The  general  doctrine  is  that  if  parties  Hve  together  as  man  and  wife,  demeaning 
themselves  toward  each  other  as  such,  and  especially  if  they  are  received  into 
society  and  treated  by  their  friends  and  relations  as  having  been  entitled  to  that 
status,  the  law  wiU,  in  favor  of  morality  and  decency,  presume  that  they  have  been 
legally  married.  But  in  such  cases  a  legal  marriage  is  only  presumed  from  gen- 
eral repute  and  habit,  and  that  presumption  has  its  limit  and  may  be  overcome  in 
particular  cases  by  counter  evidence  or  counter  presumption. 

From  the  foregoing  decisions  of  the  coart  of  appeals  of  Maryland  it 
api>ears  that  the  same  proof  which  will  establish  a  marriage  valid  at 
common  law,  without  a  religious  ceremony,  in  States  where  the  validity 
of  such  marriages  is  conceded,  will  establish  the  presumption  of  a 
religious  ceremonial  marriage  in  the  State  of  Maryland. 

The  holding  of  the  court  in  the  Barnum  Oaae  (42  Md.,  251)  that,  a 
certain  time  and  place  having  been  alleged,  it  must  be  proved,  and  that 
the  evidence  of  general  reputation,  cohabitation,  and  acknowledgment 
is  not  sufficient  to  establish  presumption  of  marriage  at  some  other 
time  and  place,  is  another  form  of  stating  the  general  rule  applicable 
to  pleadings  and  proof,  viz:  that  a  material  variance  between  the  proof 
and  pleading  is  fatal.  (See  Variance,  28  Am.  and  Eng.  Ency.  of 
Law,  49.) 

While,  therefore,  claimant  alleged  in  her  declaration  that  she  was 
married  by  ^*  Rev.  Owens,  at  Baltimore,"  and  in  her  testimony  stated 
that  she  thought  his  name  was  Owens  and  the  church  or  parsonage 
where  she  was  married  was  St.  John's,  whereas  the  evidence  offered  is 
to  the  effect  that  the  clergyman's  name  was  Hedges  and  the  parsonage 
where  the  service  was  performed  was  that  of  the  Jefferson  street  M.  E. 
Church,  Baltimore,  Md.,  I  do  not  think  the  strict  rules  of  common-law 
pleadings  should  be  applied,  and  her  claim  rejected  because  of  variance 
between  her  allegation  aud  proof,  and  which  variance  can  in  the  courts 
generally  be  cured  by  an  amendment  of  the  pleadings  so  as  to  conform 
to  the  proofs. 

As  I  stated  in  instructions  (9  P.  D.,  93), 

After  a  careful  examination  of  the  various  enactments  of  law  that  go  to  make  np 
the  pension  system,  I  can  not  think  it  was  the  Intention  of  Congress  to  liedge  their 
administration  with  the  difficulties  and  pitfalls  of  any  system  of  special  pleading, 
the  technicalities  and  refinements  of  which  may  teud  to  a  practical  defeat  of  the 
henevolent  aid  intended  to  he  extended  to  the  soldiers  of  the  Repuhlic. 

The  pension  law  is  essentially  a  law  sui  generis ;  and  while  a  proceeding  had  there- 
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under,  when  not  expressly  regulated  by  statute,  may  draw  to  itself  the  aid  of  cer- 
tain canons  of  law  and  rules  of  evidence,  yet  the  very  nature  of  cases  arising  under 
this  law  forbids  that  strictness  and  technicality  that  attend  upon  regular  court  pro- 
ceedings. 

Here,  the  will  of  the  legislature  being  ascertained,  the  attendant  proceedings  should 
be  aa  simple  as  possible.  A  multitude  of  rules  tends  to  confusion;  and  the  way  of 
the  claimant  should  not  be  hedged  about  with  any  difficulty  that  can  be  avoided. 

The  adverse  facts  iu  this  case  are,  that  at  the  time  of  said  alleged 
ceremonial  marriage  claimant  was  pregnant  with  cliild  by  said  soldier 
and  that  she  delayed  her  application  for  pension  for  nearly  twenty-six 
years  after  the  death  of  soldier,  although  her  delay  may  be  accounted 
for  from  her  reluctance  to  make  public  the  fact  that  she  cohabited  with 
soldier  prior  to  marriage,  until  forced  by  age  and  poverty  to  make  the 
application.  Her  pastor  and  her  physician  both  testify  in  1897  to  her 
extreme  poverty  and  that  her  case  is  one  that  appeals  strongly  for  and 
deserves  special  att;ention. 

I  am  of  the  opinion  that,  first,  under  the  Maryland  decisions,  the 
same  i>roof  of  cohabitation,  general  reputation,  and  acknowledgment 
that  will  establish  a  marriage  good  at  common  law  will  establish  the 
presumption  of  a  religious  ceremonial  marriage  in  that  State.  Rich- 
ardson V.  Smith  (80  Md.,  89);  Eedgrave  v.  Redgrave  (38  Md.,  97); 
Jackson  v.  Jackson  (80  Md.,  176) ;  S.  C.  (82  Md.,  17) ;  Barnum  v.  Barnum 
(42  Md.,  251),  and- Jones  v.  Jones  (48  Md.,  391);  second,  the  evidence  in 
this  case  fairly  establishes  a  valid  marriage  of  the  claimant  and  soldier 
under  the  laws  of  Maryland,  even  assuming  the  decision  of  the  supreme 
court  of  that  State  in  the  case  of  Denison  v.  Denison  (35  Md.,  361)  to 
be  a  correct  construction  of  the  Maryland  statutes,  and  the  action 
rejecting  her  claim  on  the  ground  stated  is  accordingly  reversed. 

The  question  as  to  whether  soldier's  death  in  1866  was  due  to  his 
military  service,  from  which  he  was  discharged  in  1864,  is  not  involved 
in  this  appeal  and  is  not  passed  njyon. 

The  papers  in  the  case  are  herewith  returned. 


MABRIAGE  AND  DrVOBCB-EVrDENCE. 

Anna  Mabia  Gallioh. 

A  divorce  is  never  presumed,  except  it  be  for  the  purpose  of  upholding  a  subsequent 
marriage,  such  marriage  having  been  proved  to  be  an  established  fact. 

The  mere  fact  that  one  lived  with  another  man  or  woman  in  a  marital  state,  or  that 
there  was  a  subsequent  ceremonial  marriage,  is  not  sufficient  to  warrant  a -pre- 
sumption of  divorce.  There  must  be  other  substantial  facts  in  connection  there- 
with before  such  a  presumption  can  be  successfully  invoked. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  22^  1899. 

Anna  Maria,  as  widow  of  Francis  Gallich,  formerly  a  priv^ate  in  the 
United  States  Marine  Corps,  in  the  Mexican  war,  filed  her  application 
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under  the  act  of  January  29, 1887,  on  November  9, 1895,  claim  being 
rejected  on  the  ground  that  claimant  was  not  the  widow  of  the  sailor 
in  question.  An  appeal  filed  on  March  24, 1898,  contends  that  rejection 
is  contrary  to  law  and  feet. 

The  facts  in  this  case  are  as  follows :  The  claimant  herein  was  married 
to  the  sailor  by  ceremony  by  Rev.  Otto  Borgess,  pastor  of  Holy  Trinity 
Church,  Philadelphia,  Pa.,  on  November  24, 1844.  This  fectis  proved 
by  a  certified  copy  of  the  church  record  on  file  herein.  Sailor  enlisted 
in  the  United  States  Marine  Corps  on  November  19, 1846,  served  in  and 
through  the  Mexican  war,  and  was  discharged  on  the  Pacific  station 
on  November  18, 1849.  He  did  not  return  to  his  home,  but  was  in  cor- 
respondence with  his  wife  as  late  as  1853,  his  letters  being  in  evidence, 
and  being  couched  in  afiectionate  terms,  as  well  as  showing  the  exist- 
ence of  the  marriage  tie.  He  was  on  said  last-mentioned  date  in  the 
gold  diggings  in  California. 

The  claimant  states  that  she  received  no  more  tidings  from  him  until 
she  filed  a  claim  as  his  widow,  when  she  was  informed  that  her  husband 
was  alive,  and  living  in  the  Republic  of  Guatemala,  behaving  filed  a 
claim  as  a  Mexican  war  survivor,  which  claim  appears  to  have  been 
approved  for  admission  on  April  10, 1888. 

The  consul-general  for  Guatemala,  being  cognizant  of  the  fact  that 
sailor  was  a  pensioner,  notified  the  Commissioner  of  Pensions  that  said 
sailor  died  in  said  Republic  on  March  14, 1895,  as  will  be  seen  hereafter. 
There  is  also  on  file  in  this  case  affidavits  from  claimant  and  her  imme- 
diate relatives  to  the  eficct  that  claimant  was  never  divorced  from 
sailor,  and  an  affidavit  from  the  prothonotary  of  the  court  of  common 
pleas,  Philadelphia,  Pa.,  to  the  effect  that  the  records  of  his  court  fail 
to  show  any  such  divorce.  Claimant  appears  to  have  spent  all  her  life 
since  her  marriage  in  and  about  Philadeli)hia. 

As  the  correspondence  of  the  consul-general  has  an  imx>ortant  bear- 
ing upon  the  issue  herein,  the  following  copy  of  letters  and  documents 
are  set  forth : 

Exhibit  1. 

U.  S.  General  Consulatb, 
Guatemala,  September  B€,  1895, 
John  Turbot,  Esq., 

S025  Hancock  St,,  Philadelphia,  Pa. 
Sir:  I  beg  leave  to  acknowledge  your  letter  of  Sept.  1,  in  which  yoa  ask  for  infor- 
mation relative  to  Frank  Galich.    Mr.  Qalich  died  several  months  ago  in  this  city. 
Knowing  that  he  was  pensioned,  I  at  once  notified  the  Commissioner  of  Pensions. 
A  few  days  after  his  death  a  woman  presented  herself  at  this  office,  claiming  to  be 
his  wife,  and  made  inquiry  after  his  pension.    I  referred  her  to  the  Commissioner  of 
Pensions  in  Washington. 
If  I  can  give  any  assistance  to  yon  in  this  matter,  please  caU  on  me. 
I  am,  sir,  yours,  truly, 

D.  Lynch  Prinole, 

Coneul-OeMral 
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Exhibit  2. 

O.  W.  and  N.  Div. 
J.  G.  J. 

Mex.  Wid.  9518. 
Anna  Maria  GaUich, 
will,  of  Francis  Gallich. 

Drpartmext  of  thk  Interior, 
Bureau  op  Pensions,  Waahingtonf  D.  C,  June  17,  1896, 

Sir  .  I  have  the  honor  to  advise  yon  that  Anna  Maria  Gallich,  of  Philadelphia, 
Pennsylvania,  is  an  applicant  for  pension  as  the  widow  of  Francis  Gallech,  deceased, 
who  was  a  pensioner  under  certificate  No.  14761,  fur  service  rendered  in  the  Mexi- 
can war. 

The  widow  files  a  certificate  of  her  marriage  to  the  soldier  on  the  24th  of  Novem- 
ber, 1844,  at  Philadelphia,  Pennsylvania,  and,  from  his  letters  on  file  with  the  claim, 
the  soldier  seems  to  have  recognized  the  marriage  relation  as  late  as  the  year  1853, 
when  he  deserted  his  wife,  and  some  time  prior  to  1887,  when  he  applied  i'or  pension, 
became  a  resident  of  Guatemala. 

In  your  letter  to  John  Turbott,  esq.,  of  Philadelphia,  Pa.,  dated  September  26, 
1895,  on  file  with  the  claim,  you  announce  the  death  of  the  soldier,  and  state  that  a 
few  days  after  his  death  ''a  woman  presented  herself  at  your  office,  claiming  to  be 
his  wife,  and  made  inquiry  as  to  his  pension.^' 

On  the  9th  of  December,  1893,  the  then  U.  S.  consul-general  at  Guatemala  furnished 
the  soldier  a  certified  copy  from  the  Miscellaneous  Record  Book  of  the  consulate,  to 
wit:  ''Francis  Gallich,  a  naturalized  citizen  of  the  United  States,  and  who  served 
fonr  years  in  the  U.  S.  Marine  Corps  during  the  Mexican  war,  from  1845  till  the  fall  of 
1849,  now  a  resident  of  Guatemala,  unmarriedj  having  been  vouched  for  to  me  as  afore- 
said, I  hereby  register  him  as  an  American  citizen,  and  record  the  following  descrip- 
tion of  his  person : " 

(Signed)  Jahes  R.  Hosmer, 

U,  8.  ConsuUGeneraU 

Following  the  personal  description,  the  record  continues:  ''Francisca  Gallich, 
bom  October  11, 1880;  Luis  Gallich,  bom  October  9,  1884;  children  of  Francis  Gal- 
lich, above  described." 

There  is,  also,  on  file  with  the  claim,  a  certificate  from  the  chief  of  the  civil  regis- 
try, Guatemala,  to  wit:  ''That  in  the  booli  of  deaths,  No.  25,  there  is  an  entry.  No. 
844,  which  reads:  'In  Guatemala,  the  14th  of  March,  1895,  appeared  Don  Nazario 
Rivera,  and  he  declared  that  in  house  of  the  old  parish,  yesterday,  at  six  o'clock, 
died,  without  leaving  a  will,  of  dysentery,  Francisco  Gallich,  61  years  old,  married 
with  Francisca  Gallich,  61  years  old,  married  with  Francisca  N.,  Catholic  by  reli- 
gion, merchant,  captain,  of  German  origin,  and  resided  in  this  city,'''  etc. 

The  prothonotary  of  the  courts  of  common  pleas  of  Philadelphia,  Pa.,  certifies  that 
there  is  no  ''record  of  divorce  proceedings  between  Anna  Maria  Gallich  and  Francis 
Gallich  from  1845  to  date,'*  and  parties  in  Philadelphia  who  knew  them  as  man  and 
wife  prior  to  his  desertion,  and  have  known  the  wife  intimately  over  since,  swear 
that  they  lived  peaceably  while  together,  and  that  they  have  no  knowledge  of,  and 
never  heard  of,  any  proceedings  in  divorce. 

In  view  of  the  facts  above  related,  I  respectfully  request  that  you  will  ascertain, 
from  proper  sources,  and  advise  this  Bureau  of  the  true  relation  existing  between 
Francis  Gallich  and  Francisca  N.,  as  above  set  forth ;  and  particularly  whether  there 
is  any  record  of  their  marriage,  and  any  proceedings  of  record,  in  Guatemala,  by 
which  the  marriage,  if  any,  was  or  may  be  considered  as  legalized. 

Very  respectfully, 

CommUsumer, 
The  Honorable  D.  Lynch  Pringlb, 

U»S,  ConmUOeneralf  Guateviala. 


314  DECISIONS    RELATING   TO   PENSIONS. 

Exhibit  3. 

V.  8.  Consulate-Gekkral, 

GuaiewMla,  Aug.  11, 1S96. 
To  the  CoMMiBSioxRR  OP  Pensions, 

Department  of  the  Interior ^  Bureau  of  Pensions ,  Waehingtan,  D.  C, 
SiK:  With  reference  to  yonr  letter  of  June  17th,  which  refers  to  the  dilm  of 
Anna  Marie  Gallich,  widow  of  Francis  Gallich,  who  died  in  thiH  city  some  time  back. 
Although  it  is  a  notorioas  fact,  Francis  Gallich  was  married  twice  here,  still  there 
exists  no  legal  proof  or  record  of  either  marriage. 

The  only  record  of  having  been  married  is  that  which  is  shown  in  the  record  of 
death,  copy  of  which  is  on  file  in  Philadelphia.    I  enclose  copy. 

The  civil  register  only  goes  back  as  far  as  1877.  It  might  be  possible  to  procare 
proof  of  these  raarria^^es  through  the  presence  and  knowledge  of  individoala  by  aflB- 
davit.    His  first  wife  was  the  daughter  of  the  celebrated  President  Carera. 

I  do  not  know  who  his  second  wife  was,  but  it  could  be  ascertained.    All  them 
points,  however,  would  cause  some  trouble  and  expense,  and  I  think  the  claimants 
should  expect  to  pay  a  lawyer  to  obtain  them,  if  required. 
I  am,  yours  truly, 

D.  Lynch  Pringle,  Omeul-General. 

P.  S. — Since  writing  the  above  the  said  Francisca  N.,  the  woman  who  claims  to 
have  been  married  to  Mr.  Gallich  about  17  years  ago,  has  been  in  x-o  see  me  and 
informs  me  that  she  was  totally  ignorant  of  the  fact  that  he  had  an  American  wife. 
She  was  married  in  a  village  in  this  Republic  and  says  she  will  produce  the  proof 
of  the  marriage,  which  will  he  forwarded. 

Exhibit  4. 

United  States  Consulate-General, 

Guatemala,  Jul§  lOtk,  1807. 
John  Turbott,  Esq., 

202S  N.  Hancock  St.,  Phil. 
Sir:  I  beg  leave  to  acknowledge  receipt  of  your  letter  of  June  25,  which  refers  to 
the  claim  of  the  widow  of  Francis  or  Frantz  Gallich. 

This  whole  matter  has  been  investigated  and  reported  upon  by  me  twice,  and  I 
think  that  you  can  get  the  information  yon  desire  by  applying  to  the  Commissioiier 
of  Pensions,  to  whom  I  sent  the  certificate  of  death. 

There  is  absolutely  no  record  of  there  having  been  any  divorce  obtained  by 
Gallich  from  his  wife.  In  fact  no  divorce  existed  according  to  the  laws  of  this 
Republic  until  quite  a  short  time  ago. 

Gallich  regularly  married  the  first  time  the  daughter  of  the  celebrated  Pres.Car- 
rera.  She  died  and  he  married  the  woman  with  whom  he  was  living  at  the  time  of 
his  death. 

She  tells  me  that  she  has  all  her  papers  regularly  registered,  and  said  that  ebe 
intended  to  bring  them  here  to-morrow  to  prove  that  she  was  regularly  married,  but 
she  has  failed  to  do  so  up  to  the  present  time. 

It  would  seem  to  me  that  Anna  Marie  Gallich  is  lawfully  and  legally  entitled  to 
the  pension:  this  is,  however,  only  a  matter  of  opinion. 
I  am  yours,  truly, 

D.  Lynch  Pringle,  Consul-General. 
There  is  a  seal  which  reads : 

REPUBLIC  OF  GUATEMALA, 
25c. 
1895.  No.  381284. 

The  chief  of  the  civil  registry. 

CERTIFIES 

That  in  the  book  of  deaths,  No.  25,  there  is  an  entry— No.  844— which  reads:  "In 
Guatemala,  the  14th  of  March  of  1895,  appeared  Don  Nazario  Rivera,  and  he  declared 
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that  in  a  hoiue  of  the  old  parish  yesterday  at  six  o'clock  died,  without  leaving  a 
will,  of  dysentery,  Francisco  Gallich,  61  years  old,  married  with  Francisca  N,,  Cath- 
olic by  religion,  merchant,  captain,  of  German  origin,  and  resided  in  this  city,  being 
the  son  of  a  person  of  tlie  same  name  as  himself  and  of  Catherine  N/'  He  ratified  what 
has  been  said  after  it  was  read  to  him,  and  he  did  sign  it. 

Attested  by  J.  Cupertino  Aragon,  Lazaro  Valdez,  chief  of  the  civil  registry,  Manuel 
Rojas  M. 

At  the  request  of  interested  parties  I  write  the  present  in  Guatemala  this  19th  day 
of  November,  1895. 

Hanubl  Bojas  M. 

There  is  a  rubber  stamp  which  reads : 

Civil  registry,  Guatemala.    Duties,  753c. 

The  undersigned,  Spanish  consul  iu  the  city  of  Philadelphia,  certifies  that  the 
above  is  a  true  translation  from  the  Spanish  that  has  been  exhibited  to  him  for  sach 
purxM>8e,  and  for  which  no  duties  have  been  charged. 

Philadelphia,  Dec.  9th,  1895. 

[SJSAI..]  Josi  CONGOSTO, 

Consul  for  Spaxn» 
Exhibit  5. 

Consulatb-General  op  the  United  States, 
Guatemala,  Central  America. 

Guatemala  City,  Septetnher  IIS,  1887. 
Francis  Galich,  a  naturalized  citizen  of  the  United  States,  and  who  served  four 
years  in  the  U.  S.  Marine  Corps  during  the  Mexican  war,  from  1845  till  the  fall  of 
1819,  now  a  resident  of  Guatemala,  unmarried,  having  been  vouched  for  to  me  as 
aforesaid,  I  hereby  register  him  as  an  American  citizen,  and  record  the  following 
description  of  his  person: 

(Signed)  James  R.  Hosmer, 

U.  S.  Consul- General. 
Age,  63  years ;  stature,  6  ft.    2    in. ;  forehead,  high ;  eyes,  brown ;  nose,  large ; 
mouth, moustache;  chin, broad;  hair, gray;  complexion, fair. 
Signature : 

(Signed)  Francis  Galich. 

Francisca  Galich,  born  October  11, 1880,  Luis  Galich,  born  October  9, 1884,  child- 
ren of  Francis  Galich  above  described. 

(Signed)  James  R.  Hosmer, 

U,  S.  ConsuUGeneraL 
Consulate-General  ok  the  United  States, 

at  Guatemala, 
I  hereby  certify  that  the  above  is  a  true  copy  of  the  record  found  on  page  78  of 
the  sole  miscellaneous  record  book  of  this  consulate,  and  is  given  by  me  to  Francis 
Galich  this  9th  day  of  December,  A.  D.  1893,  to  aid  him  in  securing  the  repayment  of 
his  Mexican  war  pension. 
[seal.]  Henry  C.  Stuart, 

U,  S.  Consul-General. 
Free, 
c/o  Consul-Gen.,  Guatemala. 

Exhibit  6. 

Legation  of  the  United  States  of  America 
IN  Central  America. 

Guatemala,  Deo.  1S,189S. 
From  the  papers  which  he  has  and  from  his  own  account  of  himselt'  I  am  assured 
that  the  applicant,  Francis  Galich,  is  a  citizen  of  the  United  States  and  is  entitled 
to  a  pension. 
[Seal  of  the  legation.]  P.  M.  B.  YovNG, 

U.S.  Minister. 
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The  specific  groaud  of  rejection  is  as  follows  : 

Claimant  widow  of  soldier,  Francis  Galich,  private,  United  States  Marine  Corps. 

RespectfnIly  referred  *  ^  •  with  the  opinion  that  claimant  has  not  satis£uto- 
rily  shown  that  she  is  the  legal  widow  of  the  marine  and  that  her  claim  ahonld  be 
rejected. 

By  reason  of  the  long  separation  and  absence  of  the  husband  of  nearly  or  quite 
fifty  years,  and  remarriage  on  his  part,  divorce  must  be  presumed,  and  it  falls  upon 
claimant  to  show  that  there  was  no  divorce,  which  she  failed  to  do. 

The  issae  in  this  case  is  simple,  being  wholly  one  of  law,  according 
to  facts  in  evidence. 

The  marriage  of  claimant  and  sailor  has  been  proved  by  not  only  the 
best  evidence  that  the  case  is  susceptible  of,  but  by  the  very  highest 
class  of  evidence.  This  marriage  is  a  matter  of  record,  and  a  tran- 
script of  said  record  is  on  file.  Moreover,  the  letters  hereinbefore 
referred  to  show  conclusively  that  the  sailor  recognized  this  marriage 
relation;  and,  further,  you  admit  this  marriage  as  a  legal  one.  Xow. 
this  marriage  being  an  accepted  fact,  it  is  of  continued  binding  and  fall 
force  until  another  status  is  shown,  and  nothing  but  the  death  of  one 
of  the  parties  or  a  divorce  granted  by  a  court  of  competent  jurisdiction 
can  break  the  tie  and  render  a  subsequent  marriage  valid.  Death  did 
not  intervene  in  this  case,  and  the  sole  reason  on  which  you  hold  this 
marriage  sundered  is  found  in  the  words  previously  quoted,  viz: 

By  reason  of  the  long  separation  and  absence  of  the  hnsband  of  nearly  or  quite 
fifty  years,  and  remarriage  on  his  part,  divorce  must  be  presumed. 

Kow,  it  may  be  stated  as  a  sound  legal  prox>osition  and  without  fear 
of  successfiil  refutation  that  never  in  the  history  of  trials  where  mar- 
riage is  the  issue  has  it  been  held  solely  upon  the  showing  that  there 
has  been  a  separation  of  fifty  or  of  any  number  of  years  that  a  divorce 
will  be  presumed.  The  contention  to  the  opposite  effect  is  clearly 
unsound,  and  I  have  never  before  heard  of  such  a  proiiosition  being 
urged. 

I  admit  that  under  certain  circumstances,  one  of  such  circumstances 
invariably  being  that  one  of  the  parties  is  shown  to  have  actually 
remarried,  a  divorce  is  sometimes,  although  very  rarely,  presumed. 
But  I  have  failed  to  find,  after  extended  research,  that  a  divorce  will 
be  ever  presumed  except  it  be  for  the  purpose  of  upholding  a  subse- 
quent marriage,  such  subsequent  marriage  being  the  direct  and  not  the 
collateral  issue.  Kow,  it  is  first  to  be  noted,  as  to  this,  that  the  ques- 
tion of  a  subsequent  marriage  of  sailor  is  not  the  direct  issue  in  this 
case.  There  is  no  contesting  widow  here.  But  suppose  the  validity  of 
a  subsequent  marriage  was  the  direct  issue,  and  suppose  also  there  was 
a  contesting  claimant,  what  would  be  the  first  thing  to  be  established? 
Clearly  it  would  be  that  a  subsequent  marriage  had  actually  been 
accomplished.  What  is  the  proof  thereof  in  this  case!  Nothing— 
absolutely  nothing — ^but  the  statement  in  the  book  of  death,  as  shown 
by  the  certificate  of  tlie  chief  of  the  city  registry  in  Guatemala  among 
other  statements,  that  sailor  was  '^  married  with  Francisca  1^." 
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This  Francisca  N.  called  upon  the  consul- general  in  August,  1896,^ 
stating  that  she  had  been  married  to  sailor  for  some  seventeen  years. 
This  would  roake  the  date  of  her  purported  marriage  somewhere  in 
1879,  and  yet  eight  years  from  that  date,  viz,  on  September  12, 1887, 
the  consul-general  registered  this  sailor  as  an  unmarried  American 
citizen,  such  registration  being  the  outcome  of  statements  by  the  sailor 
and  by  those  who  vouch  for  him.  Although  Fraucisca  stated  that  she 
would  substantiate  her  allegations  as  to  being  the  wife  of  sailor  she  has 
wholly  failed  to  do  so.  In  fact,  she  has  never  endeavored  to  make  any 
such  proof. 

It  is  pertinent  to  ask  at  this  juncture  that  if  this  Francisca  should 
file  a  claim  as  the  widow  of  the  soldier  would  you  admit  that  she  was 
the  sailor's  widow!  Would  you  consider  that  she  had  established  her 
right  as  widow  under  the  evidence  recited!  I  think  not,  and  yet 
under  your  holding  in  this  case  you  would  be  obliged  to  do  so  in  order 
to  be  consistent,  for  you  hold  that  claimant  herein  has  no  right,  because 
of  a  remarriage  on  the  sailor's  part,  and  no  one  api)ears  to  claim  any 
such  lights  outside  of  claimant  save  this  same  Francisca. 

There  is  no  proof  or  claim  that  sailor  was  ever  married  by  ceremony 
to  Francisca  or  to  any  other  person  save  claimant,  neither  is  there  any 
evidence  to  the  effect  that  a  marital  tie  ever  existed  between  sailor  and 
any  woman  save  claimant,  except  the  statement  of  Fraucisca  to  the 
consul-general  and  the  consul-general's  statement  that  it  was  ^<noto- 
rious^'  that  sailor  had  been  twice  married  in  Guatemala.  In  this  con- 
nection it  may  be  said  that  the  word  "marriage"  has  two  distinct 
significations  in  common  parlance.  It  means,  first,  that  two  parties  of 
a  different  sex  are  living  together  in  a  matrimonial  relation,  while  the 
other  meaning  is  to  the  effect  that  they  are  so  living  by  reason  of  a 
legal  union.  It  is  not  to  be  supposed  for  a  moment  that  because  it  was 
notorious  that  the  sailor  had  been  twice  married  in  Guatemala  that  the 
consul-general  intended  to  convey  the  impression  that  he  had  been 
twice  married  in  a  legal  manner.  It  needs  no  further  discussion  to 
show  that  there  is  an  absolute  lack  of  proof  or  of  even  evidence  that 
sailor  ever  had  a  legal  wife  other  than  claimant. 

Sometimes,  although  rarely  as  heretofore  stated,  a  divorce  will  be 
presumed.  In  such  cases,  however,  the  reason  for  such  presumption  is 
not  that  the  rights  of  a  former  legitimate  wife  may  be  cut  off*,  but  that 
one  who  has  shown  herself  as  being  a  wife  in  fact  may  be  held  to  be  so 
in  law,  in  order  that  marital  rights  may  be  decreed  to  the  one  whom 
the  facts  in  evidence  show  clearly  entitled  to  such  rights.  Neither  this 
Francisca  nor  any  other  woman,  save  claimant,  is  entitled  to  any  rights 
a»  the  widow  of  sailor,  and  the  evidence  fails  to  show  that  anyone  but 
claimant  claims  any  such  right. 

Mr.  Stewart,  in  his  work  on  marriage  and  divorce,  well  states  the 
proposition: 

The  presamption  of  innocence  sometimes  gives  rise  to  a  presumption  of  marriage. 
A  man  and  woman  cohabiting  without  being  married  are  guilty  of  fornication;  so 
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when  BBch  cohabitation  is  under  color  and  claim  of  marriaj^e,  a  marriage  is  often 
presumed,  but  such  presumption  is  to  save  the  innocence  of  the  parties,  and  wiU  not 
arise  if  it  will  involve  or  leave  one  of  them  in  guilt,  as  if  a  man  is  cohabiting  with 
two  women,  or  if  one  of  the  parties  is  proved  to  be  married  to  someone  else.  So 
sometimes  if  a  second  marriage  is  proved  a  previous  divorce  of  the  lirst  one  will  be 
presumed ;  but  in  general  a  divorce  can  be  proved  only  by  the  reconl.  (Stewart  on 
Mar.  and  Div.,  section  126.) 

The  States  of  Texas,  Iowa,  aod  Indiana  are  probably  the  only  States 
of  our  Union  in  which  the  doctrine  prevails  to  any  extent  that  a 
divorce  may  be  presumed  in  order  to  bold  a  second  marriage  good. 
The  case  of  Blanchard  v.  Lambert  (43  Iowa,  228)  is  the  le^ing  one  in 
which  such  a  doctrine  is  upheld,  but  the  holding  in  that  case  is  based 
upon  a  vastly  different  state  of  facts  than  are  present  in  the  one  at  bar. 
In  said  case  one  E.  K.  Lord  married  Horatio  Muzgrave,  and  they  sepa- 
rated in  a  year's  time.  Nine  years  thereafter  she  married  I.  D.  Blancli- 
ard.  Muzgrave  was  reported  and  supposed  to  have  remarried,  and  he 
died  in  June,  1871;  Blanchard  died  in  August,  1873.  The  court  held 
that  a  divorce  between  Muzgrave  and  his  former  wife,  E.  K.  Lord, 
might  be  presumed,  but  added — 

Under  these  circumstances,  even  if  the  marriage  (between  Blanchard  and  Mrs. 
Lord)  were  originally  void,  a  subsequent  marriage  will  be  presumed  to  have  occurred 
after  the  removal  of  all  legal  impediments  by  the  death  of  Muzgrave. 

thus  basing  their  holding  not  upon  the  presumption  of  divorce  alone, 
but  also  upon  a  common-law  marriage  springing  into  existence  after  the 
death  of  the  first  husband.  There  is  no  such  sequence  of  facti$  in  the 
present  case,  for  the  other  party  to  the  first  marriage  is  still  living,  thus 
cutting  off  the  possibility  of  a  common-law  marriage  between  the  sailor 
and  some  other  party. 

It  ought  to  be  needless  to  say  that  in  any  case  like  the  one  under  dis- 
cussion the  burden  of  proof  rests  upon  the  Government  to  show  the 
validity  of  any  purported  marriage  of  sailor  subsequent  to  the  one  he 
entered  into  with  claimant.  And  in  the  present  case  it  would  be 
necessary  for  the  Government  to  show  that  such  subsequent  marriage 
had  been  performed  according  to  the  laws  of  the  Hepublic  of  G  uatemala, 
and  that  such  marriage  was  valid  in  the  Hepublic  of  Guatemala,  not- 
withstanding the  fact  that  he  had  been  previously  married.  Even 
upon  proof  as  above,  I  very  much  doubt  if  any  court  in  the  United 
States  would  hold  such  a  Central  American  marriage  good  without  an 
actual  divorce  from  the  previous  marriage. 

This  Department  will  not  go  to  the  length  of  cutting  off  the  i)ension- 
able  marital  right  of  claimant  in  order  to  pave  the  way  for  the  i)ossible 
establishment  of  a  right  for  one  in  a  foreign  country  who  has  never 
made  claim  for  any  such  right  and  who  the  evidence  clearly  shows 
lived  with  the  sailor,  if  she  did  as  a  fact  live  with  him  at  all  in  a 
meretricious  way. 

Presumptions  regarding  marriages  are,  in  many  cases,  difficnlt  and 
dangerous  things  to  deal  with.  All  presumptions,  even  those  of  law, 
are  founded  upon  facts,  and  it  needs  no  extended  argument  to  show 
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that  before  a  presumption  can  obtain  in  a  given  case  there  must  bo  a 
sufficient  amount  of  facts  in  evidence  to  warrant  the  invoking  of  the 
presumption.  Just  what  facts  are  necessary,  when  marriage  is  the 
issue,  before  certain  presumptions  can  obtain,  have  seldom  been  accu- 
rately laid  down  by  any  of  our  courts.  Under  the  act  of  August  7, 
1882,  it  is  only  safe  to  follow,  if  there  have  been  adjudicated  cases, 
the  rulings  of  the  appellate  courts  in  the  States  under  which  the 
cause  arises.  (Fredricka  Kent,  10  P.  D.,  211.)  There  can  be  no  ques- 
tion as  to  the  law  upon  this  issue  in  Pennsylvania,  the  State  in  which 
this  cause  arose.  If  this  case  were  before  the  courts  in  said  State  it 
would  unquestionably  be  held  that  claimant  was  the  widow  of  the 
sailor  in  question.    (See  Sarah  C.  Hayden,  8  P.  D.,  364.) 

I  hold,  then,  in  this  case:  Claimant  was  legally  married  to  the  sailor. 
No  other  marriage  of  sailor  has  been  shown,  and  no  facts  have  been 
brought  out  whereby  it  could  be  presumed  that  sailor  ever  married 
again.  Claimant  has  satisfactorily  proved  in  a  sufficient  degree  neces- 
sitated by  the  facts  that  there  was  no  divorce  between  herself  and 
the  sailor,  and  there  is  no  reason  shown  whereby  it  is  necessary  to  pre- 
sume for  a  moment  that  any  divorce  was  needful. 

In  view  of  the  peculiar  grounds  of  rejection  herein,  I  also  hold:  No 
divorce  will  be  presumed  in  pension  cases  unless  it  be  shown  beyond 
question  that  the  soldier  or  sailor  through  whom  a  pension  is  claimed 
actually  contracted  a  subse(iuent  marriage,  the  proof  of  such  subse- 
quent marriage  being  as  strong  as  that  regarding  the  first  marriage; 
and  then  only  when  all  the  facts  in  the  case  warrant  the  conclusion 
that  a  divorce  was  actually  obtained.  The  mere  fact  that  one  lived 
with  any  other  man  or  woman  in  the  marital  relation,  or  the  mere  fact 
that  there  was  a  ceremonial  subsequent  marriage,  is  not  sufficient  to 
warrant  the  presumption  of  a  divorce.  There  must  be  other  substan- 
tial facts  on  which  to  base  such  presumption. 

The  rejection  of  this  claim  for  cause  stated  was  clearly  erroneous. 
Claimant  is  the  widow  of  Francis  Gallich. 

The  action  api)ealed  from  is  reversed. 


evli>ence-recorl>-certificatb  of  disability. 
Daniel  M.  Delo. 

A  record  made  at  the  time  of  the  soldier'B  discharge,  by  the  surgeon  who  recom- 
mended Lis  discharge;  showing  that  the  disability  was  incurred  about  the  time 
he  alleges  and  **  whilst  in  the  performance  of  his  duty"  is  accepted  as  sufficient 
evidence  of  incurrence  in  line  of  duty,  there  being  nothing  in  the  case,  after  a 
special  examination,  tending  to  discredit  such  record,  and  no  other  evidence 
being  obtainable. 

A8»iMtant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  Sep- 
tember 22^  1899, 

The  appellant,  Daniel  M.  Delo,  filed  his  original  application  for  invalid 
pension  on  January  5,  1S94,  alleging  that  while  in  the  military  service 
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of  the  United  States  and  in  the  line  of  duty,  about  September  1,  1862, 
he  contracted  fever,  which  resulted  in  rheumatism,  affecting  the  left 
le^,  knee,  and  hip.  lie  subsequently  alleged  that  about  September  3, 
18(i2,  he  sustained  an  injury  of  the  left  hip  from  which  he  had  suffered 
more  or  less  ever  since  and  which  affected  the  rheumatic  trouble.  His 
claim  was  rejected  in  December,  1897,  on  the  ground  that  there  bad  not 
been  a  ratable  degree  of  disability  from  rheumatism  since  the  date  of 
filing,  and  he  was  unable,  upon  special  examination,  to  show  that  tbe 
alleged  injury  was  incurred  in. the  line  of  duty  in  the  service.  From 
that  action  he  appealed  on  March  21, 1898. 

Accompanying  your  report  upon  the  appeal  is  an  advisory  opinion 
from  the  medical  referee  to  the  effect  that  no  disability  from  rheumatism 
has  been  shown  since  the  date  of  filing,  but  that  the  appellant  has  had 
some  affection  of  the  left  sciatic  nerve  and  its  branches,  which  is  doubt- 
less due  to  the  injury  of  the  left  hip  alleged  by  him. 

Accepting  this  opinion  as  correct,  it  remains  to  be  considered  whether 
your  Bureau  was  justified  in  holding  that  the  alleged  injury  was  not 
shown  to  have  been  incurred  in  the  service  and  line  of  duty. 

The  appellant  alleges  that  when  his  company  received  their  uniforms 
at  Camp  Copelaiul,  near  Pittsburg,  Pa.,  their  otlier  clothes  were  packed 
ready  to  be  sent  home ;  that  he  went  to  the  barracks  to  get  his  package, 
which  was  lying  m  an  upper  berth  of  the  sleeping  quarters,  and  in 
climbing  up  to  the  berth  a  board  gave  away  and  he  fell,  striking  on  his 
left  hip  and  bruising  it  badly.  There  was  no  other  person  present  at 
the  time.  He  got  up  and  took  his  bundle  out  and  put  it  with  the  other 
bundles  and  then  went  on  the  cars  with  his  company  to  Harrisburg, 
Pa.,  where  they  stopped  for  about  half  a  da}',  and  then  went  on  to 
Washington.  Up  to  this  time  he  had  had  no  treatment.  His  hip 
pained  him  some,  but  he  thought  he  would  get  along  and  be  all  right 
In  about  a  week,  however,  it  became  so  bad,  on  account  (as  he  sui)- 
posed)  of  laying  out  in  cold  rains  near  Fairfax,  Va.,  and  getting  wet, 
that  he  was  sent  to  a  hospital  in  Washington,  where  he  remained  until 
discharged.  Captain  Klotz,  of  his  company,  who  was  a  physician,  said 
he  had  the  rheumatism,  and  that  on  account  of  the  iigury  to  the  hip  it 
had  settled  there. 

The  records  of  the  War  Department  show  that  he  was  enrolled  July 
25, 1862,  and  was  with  his  company  from  its  organization  until  Septem- 
ber 15, 1862,  when  he  was  sent  to  the  Columbia  Hospital  in  this  city, 
where  he  remained  until  discharged  on  a  surgeon's  certificate  of  dis- 
ability January  30,  1863.  On  the  hospital  records  his  ailments  appear 
as  ''debilitas."    The  certificate  of  disability  for  discharge  states: 

I  certify  that  I  have  carefully  examined  the  said  Daniel  M.  Delo,  of  Captain 
Klotz/s  company,  and  find  him  incapable  of  performing  the  duties  of  a  soldier, 
because  of  dislocation  of  femur  into  sciatic  notch^  of  five  months'  standing;  hap* 
peued  while  in  the  performance  of  his  duty. 

Thomas  R.  CRObuv, 

Surgeon,  V.  S,   l\ 
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The  evidence  famished  by  the  appellant  and  that  obtained  by  special 
examination  tends  to  show  that  he  was  soand  prior  to  enlistment. 
While  it  is  impossible  to  obtain  the  testimony  of  eye  witnesses  in  regard 
to  the  circumstances  of  his  injury  the  special  examination  developed 
nothing  tending  to  discredit  his  statement  in  relation  thereto.  It  is 
shown  that  he  became  disabled  about  the  time  alleged;  that  while  in 
hospital  he  went  around  on  crutches^  with  his  left  leg  drawn  up;  and 
that  <Ht  was  said  he  had  been  injured  in  the  hip; "  also  that  he  said 
he  had  rheumatism. 

Having  considered  all  the  evidence,  I  am  of  the  opinion  that  in  so 
far  as  the  question  of  "line  of  duty"  is  concerned  it  should  be  deter- 
mined in  the  appellent's  favor,  on  the  record  made  at  the  time  of  his 
discharge.  While  it  may  be  assumed  that  the  officer  who  made  the 
record  had  no  personal  knowledge  of  the  circumstances  under  which  the 
injury  was  incurred  and  probably  had  no  knowledge  whatever  on  the 
subject  except  what  he  derived  from  the  claimant,  nevertheless,  as  has 
been  repeatedly  held  by  the  Department,  a  record  of  that  kind  so 
nearly  contemporaneous  with  the  event  to  which  it  relates,  made  at  a 
time  when  the  soldier  bad  (as  may  be  presumed  from  his  subsequent 
conduct)  no  thought  of  applying  for  pension,  and  which  is  not  rebutted 
by  any  of  the  evidence  developed  by  a  special  examination,  is  more 
trustworthy  than  much  of  the  parol  testimony  upon  which  we  are  com- 
pelled to  rely  in  adjudicating  claims  filed  twenty-five  or  thirty  years 
after  the  war. 

The  foct  that  the  appellant,  in  his  original  declaration,  attributed  his 
disability  to  rheumatism,  following  fever,  ought  not  to  prejudice  his 
case,  as  it  is  a  well-settled  rule  that  pension  claimants  should  not  be 
held  to  strict  technical  descriptions  of  their  disabilities.  (Albert  O. 
Hurst,  14  P.  D.,  o.  s.,  472;  Robert  Crawford,  1  P.  D.,  153.)  His  allega- 
tion of  <^ rheumatism  affecting  the  left  leg,  knee,  and  hip,"  taken  in  con- 
nection with  his  subsequent  affidavit  relative  to  the  injury,  which  at 
the  time  of  its  incurrence,  appeared  to  be  of  little  consequence,  is  suf- 
ficient to  cover  the  '<  affection  of  the  left  sciatic  nerve  and  its  branches," 
to  which  the  medical  referee  says  his  present  disability  is  due. 

The  rejection  of  the  claim  is  set  aside  and  you  are  respectfully 
requested  to  readjudicate  it  in  accordance  with  the  views  herein 
expressed. 

PltACriCE-REOPENING-ACT  OF  MAUC'H  6,  1896. 

William  Heinbichs. 

The  refusal  to  consider  the  widow's  application  for  readjudication  of  her  husband's 
claim  in  accordance  with  the  provisions  of  the  act  of  March  6, 1896,  on  the  ground 
that  he  (the  husband)  had  no  claim  for  readjudication  on  tile  at  the  date  of  his 
death,  was  error. 

A  rejected  claim  may  be  reopened  at  any  time,  upon  the  filing  of  proper  evidence  for 
that  purpose,  either  by  the  original  claimant  or  by  the  person  who  succeeds  to 
his  rights. 
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AssUtant  Secretary   Webster  Davis  to  the  Commissioner  of  Pen9ionSj 

September,  22^  1899. 

William  Heinrichs,  formerly  a  soldier  in  Company  B,  First  United 
States  Reserve  Corps,  Missouri  Home  Guards,  filed  on  July  21, 1890,  an 
application  for  pension  under  the  act  of  June  27,  1890,  which  was 
rejected  in  July,  1893,  on  the  ground  that  a  disability  ratable  under  the 
provisions  of  said  act  was  not  shown.  A  second  application  filed  by 
him  on  May  14, 1894,  was  rejected  in  November,  1895,  on  the  same 
ground.  A  third  application,  filed  December  30, 1895,  was  allowed  in 
December,  189G,  and  pension,  at  the  rate  of  $12  per  month  granted  to 
commence  from  the  date  of  filing.  The  pensioner  died  on  the  19th  of 
February,  1897.  On  December  20, 1897,  his  widow  filed  a  declaration 
for  the  purpose  of  securing  a  reconsideration  of  his  claim  and  a  reissue 
of  his  certificate  to  allow  pension  from  the  date  of  filing  his  orignai 
application,  which,  she  claimed,  he  was  entitled  to  under  the  provisions 
of  the  act  of  March  6,  1896.  This  declaration,  or  application,  your 
Bureau  refused  to  consider  on  the  ground  that  the  soldier  had  no  claim 
for  reconsideration  on  file  at  the  time  of  his  death.  From  your  decision 
an  appeal  was  filed  on  March  19, 1898,  the  contention  of  which  is  that^— 

aectioD  4718  of  the  United  States  Revised  Statutes  gives  the  widow  the  right  to 
prosecute  any  claim  and  to  coUect  any  pension  to  which  tho  soldier  might  have  bet*n 
entitled  under  the  act  of  June  27,  1890. 

Section  4718  of  the  Revised  Statutes  has  been  superseded  by  the  act 
of  March  2, 1895,  which  provides,  among  other  things,  that — 

The  accrued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any  person 
entitled  to  a  pension  having  an  application  therefor  pending,  and  whether  a  certifi- 
cate therefor  shall  issue  prior  or  suhsequent  to  the  death  of  such  person,  shall,  in 
the  case  of  a  person  pensioned,  or  applying  for  pension^  on  account  of  his  diaabili- 
ties  or  service,  be  paid,  first,  to  his  widow.     •     ♦■     • 

Under  this  law,  as  under  section  4718  of  the  Revised  Statutes,  the 
widow's  right  to  accrued  x)ension  is  limited  to  what  was  claimed  by  the 
soldier.  She  can  not  set  up  a  new  claim  in  his  behalf  or  enlarge  or 
amend  any  claim  made  by  him,  but  she  is  entitled  to  all  the  pension 
which  was  due  him  at  the  time  of  his  death,  or  which  thereafter  became 
due,  under  his  claim  or  claims.  She  may  file  evidence  to  complete  any 
claim  which  he  left  pending,  and  if  such  claim  be  rejected  by  your 
Bureau  she  has  the  right  of  appeal.  She  has  this  right,  also,  if  the 
claim  was  rejected  before  His  death  and  he  neglected  to  exercise  the 
right.  (William  H.  Hughes,  deceased,  9  P.  D.,  152.)  It  follows  as  a 
matter  of  course  that  she  may  call  attention  to  any  error  in  the  adju- 
dication of  a  claim  filed  by  him,  whether  such  adjudication  occurred 
before  or  after  his  death,  and  ask  to  have  the  same  corrected.  If  her 
request  is  denied,  she  has  still  the  right  to  appeal.  In  short,  she  may 
do  anything  in  the  furtherance  of  the  claim  or  in  securing  a  prop^ 
adjudication  thereof  that  he  could  do  if  living. 

The  soldier  in  this  case  applied  for  and  was  granted  a  x)ension  under 
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the  second  section  of  the  act  of  June  27, 1890.  It  is  provided  by  said 
section  that  <<  such  pension  shall  commence  from  the  date  of  filing  the 
application  in  the  Pension  Office,  *  *  *  npon  proof  that  the  disa- 
bility then  existed." 

It  is  farther  provided  in  the  act  of  March  6, 1896 — 

That  whenever  a  claim  for  pension  nnder  the  act  of  Jane  twenty-seventh,  eighteen 
hundred  and  ninety,  has  been,  or  shall  hereafter  be,  rejected,  suspended,  or  dismissed^ 
and  a  new  application  shall  have  been,  or  shall  hereafter  be,  filed,  and  a  pension  has 
been,  or  shall  hereafter  be,  allowed  in  such  claim,  such  pension  shall  date  f^om  the 
time  of  filing  the  first  application,  provided  the  evidence  in  the  case  shall  show  a 
pensionable  disability  to  have  existed,  or  to  exist,  at  the  time  of  filing  such  first 
application,  anything  in  any  law  or  ruling  of  the  Department  to  the  contrary 
notwithstanding. 

In  the  appealed  case  of  Preston  M.  Bohn  (10  P.  D.,  73),  I  held  that 
<^  no  formal  application  for  the  benefit  of  the  act  of  March  6, 1896,  is 
necessary  in  claims  adjndicated  subsequent  to  the  passage  of  that  act ; " 
that  said  act  ^^  merely  establishes  a  rale  of  practice  under  the  act  of 
Jane  27, 1890,  and  was  intended  to  give  to  claimants  under  the  latter 
act  its  full  benefits  without  regard  to  technicalities  in  practice;^  that 
"  it  enjoins  the  Department  mandatorily  to  allow  pension  solely  upon 
the  proof  and  allegations  made  under  the  act  of  June  27, 1890;"  and 
that  ^^  such  mandate  may  not  be  disobeyed  or  rendered  ineffective  by 
departmental  regulations." 

If  it  was  unnecessary  for  the  soldier  to  make  a  formal  application  for 
the  benefits  of  the  act  of  March  6, 1896,  in  order  to  secure  the  applica- 
tion of  the  provisions  of  said  act  to  his  case  the  fact  that  he  did  not  do 
so  affords  no  valid  reason  for  refusing  to  entertain  the  request  of  the 
widow  to  have  the  case  reconsidered  in  connection  with  the  provisions 
of  that  act.  She  is  not  making  any  new  claim.  She  is  simply  asking 
that  the  claim  which  her  husband  made  be  adjudicated  in  accordance 
with  the  laws  in  force  at  the  time  of  adjudication.  I  know  of  no  reason 
why  her  request  should  not  receive  the  same  consideration  that  a  similar 
request  by  the  soldier  would  have  received. 

Furthermore,  I  am  of  the  opinion  that  the  widow  has  a  right,  inde- 
pendent of  the  act  of  March  6, 1896,  to  have  her  husband's  original 
application  reopened  and  reconsidered  upon  filing  proper  evidence  for 
that  purpose.  As  was  said  in  the  case  of  William  H.  Hughes  (9  P.  D., 
152)  *^  a  pension  claim  has  always  been  considered  pending  until  finally 
allowed."  There  is  no  limitation  as  to  the  time  within  which  a  motion 
to  reopen  a  rejected  claim  may  be  made— whether  made  by  the  original 
claimant  or  by  the  person  who  succeeds  to  his  rights.  (See  case  of 
Hughes,  supra.) 

For  the  reasons  stated  the  action  of  your  Bureau  is  reversed. 
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BEM^VBRIAQE— lVII>OWS-ACT  JAXUABY  »0,  1887. 

DoBA  V.  Otis,  now  Oowley  (widow). 

Claimant  was  peneioned  as  the  widow  of  the  soldier  from  July  16,  1890,  to  July  4, 
1882;  she  remarried  July  6,  1892. 

Held,  That  her  remarriage  harred  her  farther  title  to  pension  under  the  act  of  Janu- 
ary 29,  1887,  and  that  her  name  was  properly  dropped  from  the  rolls. 

AasiHUint  feretory   Webster  Davis  to   the   Oommissioner  of  Pensions, 

September  30^  1899. 

The  claimaDt  in  this  case,  Dora  V.  Cowley,  formerly  Dora  V.  Otis, 
widow  of  Charles  R.  Otis,  late  private,  Company  G,  Sixteenth  Regi- 
ment United  States  In&ntry«  Certificate  iNo.  7524,  was  pensioned  nnder 
the  act  of  January  29, 1887,  granting  pensions  to  the  soldiers^  widows  of 
the  late  Mexican  war,  from  July  16,  1890,  to  July  4, 1892,  when  her 
name  was  dropped  from  the  rolls  by  reason  of  remarriage, 

June  29, 1897,  claimant  filed  her  declaration  for  restoration,  alleging 
that  not  being  remarried  at  the  date  of  the  passage  of  the  act  her  sub- 
sequent remarriage  does  not  bar  her  title  to  pension. 

This  claim  was  rejected  by  action  of  the  Bureau  February  17, 1898, 
on  the  ground  of  claimant's  remarriage  July  6, 1892,  and  therefore  she 
has  no  title  to  restoration  under  any  existing  law. 

Claimant  has  appealed  from  said  last  action,  her  attorneys  contend- 
ing that  claimant's  remarriage  since  January  29, 1887,  is  no  bar  to  pen- 
sion under  the  act  of  that  date;  that  section  2  of  said  act  provides 
that  pensions  granted  under  said  act  shall  continue  for  and  during  the 
natural  lives  of  the  persons  entitled  thereto,  and  that  this  provision 
excludes  all  conditions  on  which  a  pension  could  be  stopped ;  that  claim- 
ant is  alive,  and  hence  the  provisions  in  the  act  for  a  pension  during 
life  overcomes  the  prior  law  (section  4798,  Rev.  Stat.)  that  pension 
shall  cease  upon  remarriage. 

The  soldier  enlisted  in  the  Mexican  war  March  21, 1847,  and  was  dis- 
charged August  6,  1848.  He  was  pensioned  under  Certificate  No. 
15065,  and  died  July  15, 1890. 

Claimant  and  soldier  were  married  July  6, 1881,  and  she  was  pen- 
sioned under  the  act  of  January  29, 1887,  from  July  16, 1890,  to  July  4, 
1892;  she  was  remarried  to  one  Covil  R.  Cowley,  July  6, 1892,  when 
her  name  was  dropped  from  the  rolls.  It  is  admitted  that  Cowley  is 
living  and  that  claimant  was  living  with  him  as  his  wife  at  the  time 
she  filed  her  claim  for  restoration  to  the  rolls  and  was  not  a  widow. 

It  is  an  interesting  question  raised  by  this  appeal  on  account  of  the 
language  used  in  the  statute  under  which  the  pension  was  allowed  to 
claimant  in  the  second  section  of  the  act,  and  it  is  not  believed  has 
been  heretofore  directly  passed  upon  by  the  Department, 
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The  act  of  January  29, 1887,  provides  in  the  first  section,  among 
other  matters,  for  a  pension  to — 

the  anrviving  widow  of  such  officers  and  enlisted  men :  Provided,  That  such  widows 
have  not  remarried. 

And  in  construing  the  proviso  the  Department  held  in  the  case  of 
Hannah  Wilson  (Mexican  war  widows,  3  P.  D.,  283)  that  remarriage 
before  January  29, 1887,  of  the  widow  of  a  soldier  of  the  Mexican  war 
bars  her  right  to  pension  under  the  act  of  that  date. 

It  is  contended  in  the  present  case  that,  although  the  ruling  in  said 
'Wilson  case  is  correct,  that  the  act  in  section  2  provides: 

That  pensions  under  section  1  of  this  act  shall  be  *  *  *  payable  only  from 
and  after  the  passage  of  this  act,  for  and  during  the  natnral  lives  of  the  persons 
entitled  theretOj  or  during  the  continuance  of  the  disability  for  which  the  same 
shall  be  granted. 

That  this  excludes  all  conditions  on  which  a  pension  could  be  stopped 
and  gives  a  pension  "  during  the  natural  life  ^'  of  claimant,  she  having  a 
pensionable  status  at  the  time  of  the  passage  of  the  act. 

Section  4708,  Eevised  Statutes,  provides  that: 

The  remarriage  of  any  widow     «     «     «    haying  a  pension  such  pension  shall  cease. 

Every  act  of  Congress  granting  a  pension  to  widows,  with  amend- 
ments, irom  the  widows  of  soldiers  of  the  Eevolutionary  war  down  to 
the  act  of  June  27, 1890,  unless  it  be  the  one  under  consideration,  con- 
templates, and,  as  a  rule,  in  some  si>eciflc  language,  that  there  must  be 
or  lias  been  widowhood  during  the  time  the  widow  is  granted  or  receives 
the  pension  and  that  the  pension  is  continued  only  so  long  as  widow- 
hood continues. 

It  is  not  believed  that  the  act  of  January  29, 1887,  is  an  exception. 

It  is  clear  from  the  language  of  the  act,  and  so  construed  by  the 
Department  in  the  decision  above  cited,  that  if  a  widow  of  a  Mexican 
war  soldier  had  remarried  prior  to  the  passage  of  the  act,  even  though 
she  be  again  a  widow  by  the  death  of  the  second  husband,  is  not  pen- 
sionable, the  remarriage  having  extinguished  the  right  or  titie  to  pen- 
sion. This  is  not  the  case  with  some  other  laws  by  specific  amendment 
by  act  of  Congress. 

The  language  used  in  section  2  of  the  act  under  consideration,  <<  dur- 
ing the  natural  lives  of  the  persons  entitled  thereto,"  etc.,  is  admitted 
to  be  different  from  that  in  any  other  pension  act;  but  it  should  be,  as 
this  Mexican  war  act  is  the  only  act  that  grants  a  pension  to  a  widow 
when  at  any  particular  age,  as  this  does  at  62,  and  on  account  of  disa- 
bility, as  this  act  does. 

A  x>en8ion  when  granted  under  the  Mexican  war  act  is  granted — 

daring  the  natnral  lives  of  the  x>er8on8  entitled  thereto^  or  during  the  continuance 
of  the  disahility  for  which  the  same  shall  he  granted. 

The  grant  of  pension  in  the  act  is  to  "the  surviving  widow"  of  the 
soldier.    If  she  remarry  she  is  not  the  surviving  "  widow,"  for  she  is  no 
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longer  a  <<  widow/'  and  section  4708,  Bevised  Statutes,  takes  effect  and 
says  the  pension  will,  from  the  date  of  the  remarriage,  ^'ceaae,''  the 
widow  being  no  longer  "entitled"  to  a  pension. 

While  it  is  not  so  stated  in  so  many  words  that  a  pension,  under  the 
act  of  January  29,  1887,  to  a  widow  continues  only  during  "widow- 
hood," or  the  "disability  for  which  pensioned,"  it  was  evidently  the 
intent  of  Congress  that  the  act  should  be  so  construed,  and  that  section 
4708,  Bevised  Statutes,  is  not  repealed  by  implication  or  otherwise  by 
virtue  of  the  provisions  of  this  act,  so  far  as  applicable  to  the  same. 

Finding  no  error  in  the  action  appealed  from,  the  same  is  hereby 
affirmed  and  the  papers  in  the  case  herewith  returned. 


I>EPEia>E:NCB— ACT  JUNE  27,  1890— WTDOTVS. 

Sally  Hodgin  (widow). 

Claimant,  who  is  72  years  of  age,  and  has  no  other  property  or  income  than  a  farm 
of  140  acres,  worth  from  $500  to  $700;  two  notes,  one  of  $50,  another  of  $55;  two 
notes  of  $9  each,  and  personal  property  worth  $10,  is  without  other  moans  of 
support  than  her  daily  labor,  and  dependent,  within  the  meaning  of  the  act  of 
June  27, 1890. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  30j  1899. 

The  claimant  in  this  case,  Sally  Hodgin,  widow  of  David  M.  Hodgin, 
late  private  Company  H,  Seventh  Begiment  Tennessee  Volunteer  Cav- 
alry, has  appealed  from  the  action  of  the  Bureau  dropping  her  name 
from  the  rolls  as  a  pensioner. 

She  was  x>ensioned  under  the  act  of  June  27, 1890,  as  the  widow  of 
said  soldier,  from  August  16, 1890,  to  July  6,  1894,  when  her  name  was 
dropped  irom  the  rolls  on  the  ground  that  she  was  not  without  other 
means  of  support  than  her  daily  labor. 

Claimant  has  appealed  from  said  action,  contending  that  it  was 
shown  in  evidence  that  the  real  estate  owned  by  her  was  worth  only 
$500,  and  personal  property  about  $20;  that  her  income  was  not  to 
exceed  $50  to  $60  per  annum;  that  she  was  72  years  of  age  and  could 
do  no  work,  and  was  shown  to  be  without  other  means  of  support  than 
her  daily  labor  and  dependent  within  the  meaning  of  the  act  of  June 
27, 1890. 

The  facts  of  the  case,  as  shown  by  the  record  and  other  evidenoe,  are 
as  follows: 

Claimant  and  the  soldier  were  married  October  17, 1850,  and  lived 
together  SkB  husband  and  wife  until  the  soldier's  death,  which  occurred 
November  2, 1877. 

The  soldier  enlisted  September  24, 1862,  and  was  honorably  discharged 
August  9, 1865.    He  never  made  application  for  pension. 
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After  special  examination  in  1894,  it  was  determined  by  the  Bareaa 
that  claimant  was  not  withoat  other  means  of  support  than  her  daily 
labor,  and  her  name  was  dropped  from  the  rolls  July  6, 1894. 

From  the  testimony  taken  on  special  examination,  claimant  owns  the 
following  property : 

A  farm  of  140  acres,  assessed  at  $550,  and  worth  from  $500  to  $700. 
Two  notes,  one  for  $50,  another  for  $55,  which  were  considered  good, 
and  two  small  notes  for  $9  each ;  other  personal  prox>erty  of  the  value 
of  $10,  and  her  household  goods  and  farming  utensils,  worth  not  to 
exceed  $100. 

W.  E.  Ottoway,  age  59,  who  was  administrator  of  the  soldier's  estate, 
testified,  in  part,  AprU  28,  1894: 

The  value  of  claimant'B  income  from  the  rent  of  her  farm,  I  would  say  from  my 
beftt  information,  was  ftoux  $50  to  $75  'per  annum. 

When  the  soldier  died  there  was  an  indebtedness  of  over  $1,000,  which  has  been 
paid  from  the  effects  on  hand,  at  his  death,  such  as  stock,  crops,  etc.  The  taxes  on 
the  farm  were  about  $10  last  year.  I  do  not  think  claimant  can  make  a  comfortable 
living  from  this  farm  and  keep  it  up. 

I  would  not  be  willing  to  take  the  farm  and  board  and  clothe  her,  and  pay  her 
doctor's  bills,  for  the  rent  of  the  farm.  If  she  should  rent  the  farm  and  the  build- 
ings, I  should  think  she  would  not  get  over  $50  or  $60  for  it,  and  if  there  was  any 
repairing  I  do  not  think  the  renter  could  make  the  repairs  and  pay  that  much  rent. 

I  do  not  suppose  the  farm  is  worth  over  $500  or  $600  at  the  outside. 

The  testimony  of  T.  J.  Bailey,  a  neighbor,  is  about  the  same  as  that 
of  Ottaway.  And  there  is  considerable  other  testimony  of  similar 
purport. 

On  the  other  hand,  some  of  the  witnesses  whose  depositions  were 
taken  thought  the  rental  value  of  the  farm  was  about  $100,  no  one 
placing  it  higher. 

The  special  examiner  read  that  portion  of  the  act  of  June. 27, 1890, 
referring  to  dependence,  and  that  the  widow  must  be  shown  to  be  with- 
out other  means  of  support  than  her  daily  labor,  and  would  ask  the 
witnesses  their  opinion  as  to  claimant  being  dependent.  Some  answered, 
<^  That  she  was  not  a  paux>er,''  that  she  did  have  some  means  of  support; 
others  answered  that  in  their  opinion  claimant  was  not  dependent,  as 
she  had  other  means  of  support  than  her  daily  labor. 

It  is  not  believed  that  this  is  a  proper  method  of  conducting  a  special 
examination.  These  fiEumers  can  not  be  considered  as  experts  in  con- 
struing a  statute.  What  the  Bureau  and  the  Department  want  are  the 
facts  as  to  claimant's  financial  condition,  the  amount  of  property  and 
its  value,  and  the  income  of  claimant. 

The  preponderance  of  the  testimony  in  the  case  shows  the  value  of 
the  farm  to  be  about  $600— not  to  exceed  $700. 

The  amount  of  cash  income  per  annum  irom  the  farm  has  varied  from 
year  to  year  since  1890;  some  years  it  has  been  as  low  as  $20,  and  after 
payment  of  taxes  has  never  exceeded  $60.  Taking  all  the  testimony 
and  a  fair  statement  of  the  annual  income  of  claimant,  including 
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interest  on  the  $123  she  has  loaned  oat,  as  shown  by  the  foar  notes, 
would  be  $60 — ^that  is,  it  has  never  exceeded  this  amoant  in  any  one 
year,  and  has  often  been  much  less;  bat  for  the  year  1894,  when  her 
name  was  dropped,  it  was  about  $60.  The  year  she  filed  her  claim, 
1890,  her  income  was  aboat  $20. 

The  witnesses  who  testified  that  the  rental  value  of  the  farm  was 
$100  gave  this  as  their  opinion,  and  did  not  give  any  figures.  All  the 
witnesses  agree  that  the  farm  is  a  '^  poor  "  one. 

Claimant  has  no  other  source  of  income  except  the  farm  and  the  $123 
she  has  loaned  out. 

At  the  time  of  the  soldier's  death  he  owned  considerable  personal 
property,  consisting  of  live  stock,  but  this  was  almost  aU  sold  to  pay 
debts.    Claimant  now  has  only  one  cow  and  calf  and  eight  pigs. 

She  was  past  67  years  of  age  in  1894  and  is  now  about  73,  and  unable, 
by  reason  of  age  and  infirmity,  to  add  anything  to  her  income  by  her 
daily  labor. 

After  careful  consideration  of  all  the  testimony  in  the  case  I  am  of 
the  opinion  that  claimant's  name  should  not  have  been  dropped  from 
the  rolls,  and  that  said  action  was  error.  The  language  of  the  statate 
is,  ^^  without  other  means  of  support  than  her  daily  labor." 

If  a  widow,  by  reason  of  age  or  infirmity,  is  unable  to  labor  for  her 
support,  her  claim  for  pension  under  the  provisions  of  law,  justly  and 
reasonably  construed,  is  entitled  to  greater  consideration.  She  is  then 
wholly  dependent  upon  what  income  she  may  receive  from  other  sources 
than  her  daily  labor. 

It  can  not  be  assumed  that,  because  such  a  claimant  has  a  small  income 
from  other  means  of  support  apart  from  the  proceeds  of  her  daily  labor, 
she  is  therefore  not  pensionable.  The  law  does  not  require  that  she  be 
redaced  to  the  condition  of  a  pauper  before  she  can  be  pensioned.  It 
has  uniformly  been  held  that  when  a  widow  claimant  is  shown  to  be  in 
possession  of  means  of  support  which  produces  an  income  considerably 
in  excess  of  the  amoant  she  would  be  entitled  to  as  a  pensioner,  she  is 
not  pensionable  under  the  statute. 

In  this  case  claimant's  net  income  in  1894,  when  her  name  was  dropped 
from  the  roll,  did  not  exceed  $60  per  annum,  and  she  was  unable  to  add 
to  this  by  the  proceeds  of  her  daily  labor.  Under  these  conditions  a 
reasonable  construction  of  the  law  would  continue  her  right  to  pension 
under  the  provisions  of  the  act  of  June  27, 1890. 

The  action  appealed  from  is  therefore  reversed,  and  you  are  instructed 
to  restore  her  name  to  the  pension  roll  from  the  date  of  dropping. 


MARRTAGE-TEXNESSEE-MISSOimi-E\TI>EXCE. 

ANGBLINE  ADAMSON   (ALLEGED   WIDOW). 

First.  The  evidence  in  this  case  fails  to  show  any  ceremonial  or  common-law  mAT* 
riage  between  the  claimant  and  soldier,  bnt  shows  that  their  relation  was  illicit 
in  its  inception,  and  continued  unchanged  until  her  desertion  of  soldier  in  1885, 
eight  years  prior  to  his  death. 
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Seoond.  A  relation  illicit  in  its  origin  is  presumed  to  so  continue  until  a  changed 
relation  is  shown,  and  continuous  cohabitation  of  the  parties  after  the  removal 
of  the  legal  impediment  to  marriage  is  not  evidence  of  a  change  from  an  illicit 
to  a  matrimonial  status  under  the  laws  of  Tennessee  or  Missouri. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  30^  1899. 

Angeline,  alleged  widow  of  Thomas  B.  Adamson,  deceased,  late  pri- 
vate of  Company  A,  Sixth  Missouri  Yolnnteer  Cavalry,  appealed  May 
26, 1899,  from  the  Barean  action  of  May  2, 1899,  rejecting  her  widow's 
claim  No.  584616,  filed  November  3, 1893,  nnder  the  act  of  June  27, 
1890,  on  the  ground  that  she  was  not  the  widow  of  soldier,  she  being 
anable  to  establish  a  valid  legal  marriage  to  soldier  subsequent  to 
removal  of  impediment  prior  to  their  separation  in  1885. 

Soldier  enlisted  August  6,  1861,  and  was  honorably  discharged 
November  10, 186*2.    He  died  at  Billings,  Mo.,  October  15, 1893. 

Claimant  in  her  declaration  filed  November  3, 1893,  alleged  that  she 
was  married  to  soldier  by  Eev.  Hayes,  at  Silver  Springs,  Tenn.,  Novem- 
ber 18, 1866. 

In  an  affidavit  filed  August  16, 1895,  she  testified  that  she  and  sol- 
dier were  married  in  a  boat  on  the  Cumberland  Biver  near  Nashville, 
Tenn*,  November  18, 1886,  by  Bev.  Hayes;  that  she  has  been  unable  to 
find  any  marriage  record  in  Tennessee;  that  she  had  a  certificate  from 
Bev.  Hayes  of  their  marriage,  but  it  is  lost  and  can  not  be  found. 

In  affidavit  filed  August  7, 1897,  she  testified  that  she  only  remem- 
bered two  names  of  eyewitnesses  to  the  marriage  ceremony  between 
herself  and  soldier;  that  one  was  Elizabeth  Smith  and  the  other  Jonas 
Youngblood;  that  she  could  not  find  them  or  learn  where  they  were; 
that  she  had  heard  that  Youngblood  and  the  minister,  Parson  Hayes, 
that  married  them,  were  dead;  that  she  could  not  furnish  the  evidence 
of  eyewitnesses  to  said  marriage;  that  she  never  eloped  with  soldier 
prior  to  the  decree  of  divorce  from  her  first  husband,  Daniel  Davis, 
^*nor  was  not  in  adultery  at  any  time  with  him  prior  to  his  said 
marriage." 

Before  the  special  examiner  at  Billings,  Mo.,  she  testified,  February 
17,  1898,  that  she  was  55  years  of  age;  that  she  became  acquainted 
with  soldier  near  Bichmond,  Iowa,  in  1863,  he  having  just  been  dis- 
charged from  the  army,  and  was  married  to  him  on  the  18th  of  Novem- 
ber, 1866,  on  a  boat,  name  not  remembered,  about  50  miles  from 
Nashville  on  the  Cumberland  Biver,  in  Tennessee,  near  a  place  called 
Silver  Springs,  by  Parson  Hayes,  a  Baptist  preacher,  given  name  not 
remembered,  who  gave  them  a  written  certificate,  with  two  witnesses, 
showing  their  marriage ;  that  she  was  not  acquainted  with  the  preacher, 
but  that  he  claimed  he  lived  in  Tennessee;  that  the  names  of  the  wit- 
nesses were  Josiah  T.  Youngblood  and  Miss  Lizzie  Smith;  that  she  had 
been  informed  that  Mr.  Youngblood  was  dead  and  was  unable  to  ascer- 
tain what  became  of  Miss  Smith,  but  had  heard  that  she  married  Dr. 
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Moore,  somewhere  in  Kentucky;  that  she  had  an  idea  that  their  mar- 
riage was  recorded  at  Lebanon,  Tenn.,  for  the  reason  that  she  heard 
that  the  preacher,  Hayes,  lived  near  there. 

She  farther  testified  that  her  maiden  name  was  Angeline  York;  that 
she  was  first  married  to  Daniel  Davis,  in  Clark  County,  Mo.,  Septem- 
ber 9, 1866,  a  day's  drive  from  Eichland,  Iowa,  by  Squire  Farris;  that 
after  their  said  marriage  they  returned  to  Richland,  Iowa,  and  lived 
together,  off  and  on,  up  to  the  beginning  of  the  war,  and  then  sepa- 
rated; that  she  had  not  been  living  with  Davis  for  five  or  six  years 
prior  to  her  marriage  to  Adamson ;  that  she  hears  Davis  got  a  divorce 
from  her  on  the  ground  of  desertion  and  adultery  October,  1860,  a 
little  over  a  month  prior  to  her  marriage  to  Adamson;  that  she  did  not 
live  with  Adamson  prior  to  their  marriage;  that  he  took  her  to  Lib- 
erty, Dekalb  County,  Tenn.,  in  the  spring  of  1866,  and  they  lived  there 
until  the  following  November,  when  they  started  to  Illinois,  and  thenoe 
to  Richland,  Iowa;  that  she  taught  school  at  Liberty,  Tenn.,  in  the 
summer  of  1866,  and  Adamson  staid  part  of  the  time  at  his  Uncle  Jeff 
Rulis's,  and  part  of  the  time  boarded  in  Liberty;  that  they  did  not 
keep  house  together  then,  but  did  when  they  returned  there  in  1870, 
where  they  lived  two  years;  that  Adamson's  father  lived  and  died 
there;  that  when  they  lived  there  in  1866  they  occupied  the  same  apart- 
ments sometimes  when  he  came  to  see  her,  but  not  as  man  and  wife; 
that  after  their  marriage  in  1866  they  lived  together  continuously  until 
April  23, 1885,  when  she  went  on  a  visit  to  her  parents,  who  were  liv- 
ing at  Eddyville,  Iowa;  that  while  she  was  on  that  visit  she  heard  that 
Adamson  had  took  up  with  another  woman — Mrs.  Brown,  of  Bil- 
lings, Mo. — and  took  her  into  their  house;  that  when  she  received  this 
information  her  father,  and  brother — William  A.  York,  of  Mingo, 
Iowa — would  not  permit  her  to  return  to  Adamson,  and  they  never 
lived  together  afterwards;  that  when  she  left  him  she  had  no  inten- 
tion of  deserting  him,  but  after  her  arrival  in  Iowa  she  received  letters 
from  several  neighbors,  women,  that  Mrs.  Brown  and  her  husband  had 
moved  into  their  house,  and  that  her  husband  and  Mrs.  Brown  were 
intimate. 

Question.  While  yoa  were  in  Iowa  on  that  vinit  did  you  commence  proceedings 
for  a  divorce  from  Adamson  ? 

Answer.  I  did  not.  I  returned  here  (Billings,  Mo.)  from  Iowa  about  the  20th  of 
October,  1893,  having  heard  of  his  (Mr.  Adamson's)  death  on  the  17th  of  Octo]>er, 
1893. 

Question.  Do  yon  know  whether  your  late  husband,  Mr.  Adamson,  ever  got  a 
divorce  from  you,  or  commenced  proceedings  to  get  a  divorce  from  youf 

Answer.  He  never  got  a  divorce  from  me,  but  I  heard  that  he  commenced  pro- 
ceedings at  Ozark  for  a  divorce  from  me,  but  withdrew  the  suit.  I  heard  that  his 
charge  was  desertion. 

She  further  teHtified  as  follows: 

After  our  marriage,  in  1866,  we  returned  to  near  Richland,  Iowa,  and  lived  there 
until  we  went  back  to  Liberty,  Tenn.,  in  1870.  From  Liberty,  Tenn.,  we  moved  to 
Eddyville,  Iowa,  and  lived  there  from  1872  to  1875,  when  we  moved  to  Mexia,  T»x., 
near  Houston.    We  lived  in  Mexia  until  November,  1879,  when  we  moved  to  Ozark, 
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in  this  coonty.  We  llYed  at  Osark  (MiBsonri)  until  March,  1880,  when  we  moved  to 
this  place  (Billings,  Christian  Connty,  Mo.)y  ftnd  this  has  been  my  home  since. 

After  some  disagreement  between  ns  about  my  youngest  brother,  Calvin  Y.  York, 
living  with  us,  I  visited  my  brother  at  Verona,  Lawrence  County,  Mo.,  and  con- 
sulted Squire  Grammar  (deceased),  of  that  place,  about  getting  a  divorce  from 
Adamson.  Mr.  Grammar  made  notes  of  what  I  told  him,  but  I  do  not  think  he  even 
filed  a  suit  for  divorce.  As  a  ground  for  divorce  I  alleged  against  Mr.  Adamson  ill 
treatment,  drinking,  and  nonsnpport.  He  was  also  awfully  jealous.  I  made  up  with 
him  and  lived  with  him  after  that  until  I  went  to  Iowa. 

Question.  Did  Mr.  Adamson  ever  claim  that  your  marriage  to  each  other  was  not 
legal  f 

Answer.  He  wrote  me  when  I  made  that  visit  to  Iowa  that  our  marriage  was  not 
legal,  but  he  wrote  me  afterwards,  calling  me  "Dear  wife''  and  offering  me  $100  if 
1  would  join  with  him  in  signing  some  deeds  to  lots  in  this  town.  I  did  not  sign 
the  deeds,  and  he  sold  the  lots.  I  have  never  brought  salt  for  my  interest  in  said 
lots  because  I  had  no  means  to  pay  attorneys. 

After  the  death  of  Mr.  Adamson  his  nephews.  Leu  Walker,  John  E.  Adamson,  and 
Hiram  Garrison,  were  apjwinted  by  the  probate  court  of  this  county  as  adminis- 
trators of  his  estate,  and  I  was  given  a  life  lease  on  this  house  and  lot  and  $200  by 
compromise.  *  "^  *  I  heard  that  Mr.  Adamson's  estate  amounted  to  between 
$2,000  and  $3,000,  and  that  he  owed  over  $1,000.  •  «  •  After  onr  marriage  Mr. 
Adamson  and  I  were  recognized  as  man  and  wife  by  the  neighbors  where  we  lived 
and  by  our  relatives  on  both  sides.  Mr.  Adamson  always  spoke  of  me  as  his  wife 
and  he  always  introduced  me  as  his  wife.  I  did  not  have  any  child  or  children  by 
my  first  marriage  to  Davis,  but  I  had  one  child  by  my  marriage  to  Adamson,  who 
died  in  infancy  when  he  was  about  an  hour  old.  I  never  heard  of  Mr.  Adamson 
living  with  any  other  woman  as  his  wife.  He  did  not  live  with  Mrs.  Brown  as  his 
wife. 

After  Mr.  Adamson  withdrew  his  suit  for  divorce  he  wrote  me,  addressing  me  as 
his  wife.  I  joined  with  him  in  making  deeds  when  he  sold  property  in  Eddy vi lie 
and  Trenton,  Iowa,  in  1870  and  1874,  and  I  joined  with  him  in  making  the  deed 
when  we  sold  our  home  in  Mexia,  Tex.,  in  1879. 

The  affidavit  of  the  attorney,  Giltman,  that  he  obtained  the  decree  of  divorce  of 
my  first  husband,  Davis,  from  me,  was  forwarded  to  me  by  my  mother,  now  dead, 
immediately  after  it  was  obtained,  and  I  received  it  at  Liberty,  Tenn.,  before  I 
married  my  second  husband.  I  was  under  the  impression  that  Parson  Hays  wrote 
on  the  back  of  said  affidavit  a  statement  to  the  effect  that  he  had  married  us.  I 
know  that  said  affidavit  was  handed  to  Parson  Hays  to  look  at  before  he  performed 
the  marriage  ceremony.  We  did  have  a  nice  printed  marriage  certificate  that  was 
framed  and  hung  up  in  our  house  for  several  years,  bnt  Parson  Hays  did  not  sign 
that  certificate.  His  name,  however,  was  to  it.  When  I  made  that  visit  to  Iowa 
and  returned  here  after  the  death  of  Mr.  Adamson  I  was  unable  to  find  the  framed 
copy  of  said  marriage  certificate.  My  late  husband,  Adamson,  was  born  in  1837,  and 
I  am  quite  certain  that  he  never  had  been  married  prior  to  onr  marriage. 

Within  a  few  weeks  after  I  started  on  the  visit  to  Iowa  Mr.  Adamson  advertised 
in  the  paper  here  that  I  had  left  his  bed  and  board  withont  just  cause,  and  the  editor 
sent  me  a  copy.  That  charge  was  false.  I  did  not  come  back  right  away  because 
he  had  that  woman  Mrs.  Brown  in  the  house  and  did  not  want  me,  and  my  father 
and  brother  did  not  want  me  to  come  back.  When  I  heard  of  his  death  I  came  back 
here  to  claim  my  rights  as  his  widow. 

Before  the  special  examiner  October  25, 1898,  after  having  heard  read 
the  adverse  testimony  against  her,  she  testified  in  response  to  the  ques- 
tion as  to  the  names  of  those  of  whom  her  husband  was  jealous,  as 
follows: 

I  do  not  know  that  I  could  do  that  or  not.  He  was  jealous  of  a  great  many  men. 
He  was  Jealoas  of  someone  nearly  even- wliere  we  lived,  and  without  Just  cause.    He 
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was  even  jealons  of  preachers  when  they  came  to  onr  house  to  hand  me  the  songs  or 
anthems  they  wanted  me  to  play  in  chnrch,  or  if  they  came  to  hear  me  play  over  the 
songs  or  anthems.  He  did  not  like  preachers,  aod  did  not  want  them  to  omne  aboat. 
He  wasjealoas  of  his  brother-in-law,  B.  J.  Hancock;  his  nephews,  Bnd,  W.  Lu,aDd 
Bnd  Adamson,  and  Will  Adams,  all  of  Mezia,  Tex.  He  was  also  jealons  of  John  L. 
Tnnnell,  his  partner  in  business  at  Ozark,  Mo. ;  also  of  Felix  and  Marshal  Lawings, 
my  cousins  in  Ozark.  He  was  also  jealons  of  Josh  Pearsall,  Will  WiUdnson,  and 
George  Beck,  of  Billings,  Mo.  He  nsed  to  throw  up  the  names  of  the  men  refened 
to  by  me,  as  if  he  thought  they  had  intimate  relations  with  me.  He  was  even  jeal- 
ous of  his  own  nephews,  Thomas,  John,  and  William  Walker,  of  Ozark.  I  declare 
most  positively  that  I  never  had  any  improper  relations  with  any  of  the  men  I  have 
named,  nor  with  any  other  man  after  I  commenced  to  live  with  him,  decedent. 

1  have  read  the  depositions  of  Ann  A.  Garrison,  Thomas  L.  Robertson,  Leonard 
Walker,  John  K«  Tnnnell,  John  Grammar,  Lawson  Garrison,  Dr.  J.  Z.  Soott,  L^ewis  P. 
Wills,  Dr.  E.  B.  Brown,  Mary  Nevil,  Peter  M.  Laney,  and  Dr.  Thomas  E.  Appleby,  and 
I  am  satisfied  that  the  evidence  of  Leonard  Walker  and  Peter  M.  Laney  are  strongly 
biased  against  me,  and  that  in  accepting  it  their  strong  bias  should  not  be  lost  sight  of. 
That  part  of  Walker's  testimony  which  asserts  that  he  saw  a  man  crawl  ont  of  my 
bed  one  night  at  his  mother's  is  absolutely  false.  Amanda  Walker,  a  sister  of 
Leonard,  who  was  then  13  or  14  years  of  age,  slept  with  me  every  night  that  1  stayed 
at  Mrs.  Walker's.  I  never  heard  the  story  before.  No  man  came  there  to  see  me.  I 
thi^k  the  Walker  family  and  some  of  the  Garrison  family  have  a  motive  in  testify- 
ing against  me.  I  have  heard  it  talked  that  they  think  if  I  get  my  pension  that  I 
will  enter  suit  to  recover  the  property  which  they  got  from  Mr.  Adamson's  estate. 
I  also  think  Mr.  Laney  has  a  motive  for  testifying  against  me.  He  and  his  wife  w^e 
nnMendly  toward  me  for  some  time  because  I  discharged  his  sister-in-law,  his  wife's 
sister,  before  Mr.  Adamson  and  I  separated.  Mr.  Laney  also  had  a  falling  ont  with 
my  brother,  Dr.  York,  which  I  think  has  made  him  have  some  animns  against  me. 
He  appears  friendly  now,  however.  I  never  heard  of  the  red-ladder  story  until  I 
returned  here  after  the  death  of  Mr.  Adamson.  He,  Mr.  Adamson,  never  said  any- 
thing to  me  about  Jackson,  for  Mr.  Adamson's  store  was  right  nnd^r  onr  room  and 
he  was  always  in  the  store,  or  in  our  room,  and  we  slept  together.  Onr  rooms  fronted 
on  the  street,  and  the  window  referred  to  was  on  the  side  and  also  near  the  street. 
Adamson  would  talk  recklessly  when  drinking,  and  it  was  when  he  had  been  drink- 
ing that  he  was  jealous.    He  never  accused  me  about  other  men  when  he  was  sober. 

Tfaomas  L.  Eobertson,  aged  42,  a  merchant  at  Ozark,  Mo.,  testified 
before  tbe  examiner  October  20, 1898,  that  he  was  acquainted  with 
soldier  and  claimant  when  they  lived  in  Ozark,  Mo.,  abont  twenty 
years  ago;  that  they  lived  together  as  man  and  wife,  and  thinks  be  had 
heard  soldier  mention  her  as  his  wit<d;  that  there  was  a  ramor  there  to 
some  extent  that  she  was  not  a  straight  woman,  bnt  that  he  never  saw 
anything  in  her  conduct  to  censure;  that  he  had  heard  her  name 
associated  with  T.  B.  Walker,  in  an  adulterous  relation,  and  that  she 
had  adulterous  relations  with  other  men  while  they  were  living  at 
Billings. 

Leonard  Walker,  aged  32,  a  lawyer  at  Springfield,  Mo.,  testified 
October  19, 1898,  that  soldier  had  told  him  at  different  times  that  he 
was  never  married  to  claimant;  that  she  came  to  their  house  near 
Ozark,  Mo.,  about  1877,  with  her  brother,  0.  V.  York,  from  Eddyville, 
Iowa,  having  left  soldier  at  Mexia,  Tex.;  that  soldier  told  him  that  he 
had  sent  her  back  to  Iowa  from  Mexia,  because  he  had  contracted  a 
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loathsome  disease  from  her;  that  claimant  played  a  rase  on  his  mother 
by  writing  to  her  that  she  wished  to  visit  her,  and  his  mother  i)ermit- 
ted  her  to  come,  not  knowing  that  soldier  had  left  her;  that  she  stayed 
at  their  house,  as  he  recollects,  about  eighteen  months,  and  taught  a 
subscription  school;  that  she  was  a  very  bright  woman  and  wrote  a 
novel  or  two,  so  she  said;  that  from  her  story  to  his  (deponent's) 
mother,  his  mother  induced  soldier  to  permit  claimant  to  return  to  him 
in  Texas,  and  she  left  their  house  aud  returned  there  to  soldier;  that 
soldier  and  claimant  returned  to  deponent's  mother's  house  again  in 
the  fall  of  1879,  and  after  staying  a  few  weeks  moved  to  Ozark,  where 
soldier  formed  a  partnership  with  J.  L.  Tunnell,  in  drugs  aud  general 
merchandise;  that  after  staying  in  Ozark  about  nine  or  ten  months 
soldier  sold  out  his  interest  and  moved  to  Billings,  Mo.,  where  he  died; 
that  while  claimant  was  at  their  house  people  got  to  talking  about  her 
unfavorably,  and  he  (deponent)  saw  a  man  crawl  out  of  her  bed  one 
night  in  the  summer  time,  when  it  was  warm  and  the  doors  were 
left  open;  that  he  had  his  suspicion  who  the  man  was,  but  as  he  bad 
removed  from  the  county  did  not  care  to  connect  his  name  with  the 
case;  that  after  they  had  separated  the  last  time,  soldier  came  to  depo- 
nent to  see  about  getting  a  divorce,  and  told  him  (deponent)  that  he 
(soldier)  had  contracted  a  loathsome  disease  from  her;  that  her  repu- 
tation for  chastity  had  been  bad  while  he  knew  her;  that  he  (deponent) 
did  not  think  he  was  biased  against  the  claim,  but  did  not  think  that 
claimant  was  faithful  to  soldier  as  his  common-law  wife,  and  that  he  is 
satisfied  there  was  never  a  ceremonial  marriage  between  them. 

Bolin  Grammar,  of  Billings,  Mo.,  a  barber,  aged  42,  testified  that  he 
had  known  claimant  as  the  wife  of  soldier  since  June,  1881 ;  that  soldier 
always  spoke  of  and  introduced  her  as  his  wife,  and  they  lived  together 
as  man  and  wife  until  they  separated  and  she  went  away;  that  he 
understood  they  separated  because  her  brother  Bose,  who  was  a  drunken 
fellow  and  a  cripple,  threatened  to  kill  Mr.  Adamson,  and  because  he 
and  Mr.  Adamson  did  not  get  along  together;  that  claimant  said  if  her 
brother  had  to  leave  that  she  would;  that  her  reputation  for  chastity 
had  been  good,  so  far  as  he  knew;  that  she  was  a  music  teacher  and 
gave  music  lessons  to  a  man  named  Oeorge  Jackson,  as  he  heard,  and 
he  heard  that  George  Jackson  was  not  taking  music  lessons  for  any 
good;  that  Jackson  was  a  married  man  and  had  children,  was  a  black- 
smith and  a  fiddler;  that  Jackson  denied  that  there  was  anything 
wrong  with  claimant;  that  claimant  gave  music  lessons  over  soldier's 
store,  and  he  never  heard  that  soldier  objected  to  Jackson's  taking 
music  lessons  of  claimant;  thinks  if  she  had  had  adulterous  relations 
with  other  men  he  would  have  known  it;  that  his  (deponent's)  first  and 
second  wife  took  music  lessons  of  claimant,  and  her  associations  while 
at  Billings  were  with  the  respectable  families  of  that  place. 

Landon  Garrison,  of  Billings,  Mo.,  a  saloon  keeper,  aged  29,  testi- 
fied October  18,  1898,  that  he  had  known  claimant  for  eighteen  to 
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twenty  years  as  the  wife  of  Thomas  B.  Adamson;  that  he  first  knew 
her  when  she  came  to  his  grandfather's^  Len  Walker's,  near  Ozark,  Mo.; 
that  she  had  a  school  about  a  mile  and  a  half  from  Mr.  Walker's,  and 
he  boarded  at  the  same  place  with  her  and  attended  her  Bchool;  that 
Adamson  was  then  in  Texas;  that  after  she  taught  her  term  of  school 
out  she  returned  to  Adamson  in  Texas;  that  after  a  while  they  both 
came  back  to  Ozark,  Mo.,  and  soldier  went  into  some  business  with 
Mr.  Tunnel;  that  he  afterwards  sold  out  his  business  in  Ozark  and 
came  to  Billings,  Mo.,  where  he  remained  till  his  death;  that  he 
(deponent)  stayed  in  the  store  with  Adamson,  in  Billings,  nine  months, 
in  1887,  after  they  had  separated;  that  her  reputation  for  chastity  had 
been  good  so  far  as  he  knew,  and  he  never  heard  her  character  talked 
about  prior  to  Adamson's  death ;  that  he  has  since  heard  someone  say 
that  he  thought  years  ago  that  she  might  not  have  been  all  right,  but 
his  statement  did  not  satisfy  him  that  his  insinuations  were  just;  that 
claimant  was  a  leader  in  Ozark,  taught  music,  and  was  regarded  as 
prominent;  that  he  never  heard  Adamson  complain  of  any  an^thful- 
ness  on  the  part  of  claimant;  that  he  understood  that  claimant's 
brother  was  the  cause  of  their  separation. 

Dr.  Joseph  Z.  Scott,  of  Billings,  Mo.,  aged  70,  testified  October  18, 
1898,  that  he  had  known  claimant  since  1881  as  the  wife  and  widow  of 
Thomas  B.  Adamson,  who  introduced  her  to  him  as  his  wife  soon  after 
he  got  acquainted  with  her;  that  he  never  heard  him  speak  of  her  in 
any  other  sense;  that  they  lived  there  as  man  and  wife  until  she  went 
to  Iowa;  that  he  had  never  heard  a  word  said  against  her  chastity  since 
he  had  known  her,  not  even  by  Adamson;  that  his  acquaintance  with 
her  has  been  such  that  if  she  had  had  intimate  or  adulterous  relations 
with  other  men,  he  (deponent)  would  likely  have  known  it;  that  her 
associations  while  in  Billings  were  with  the  best  and  most  respectable 
people;  that  her  profession  as  musician  admitted  her  into  the  best  fam- 
ilies there;  that  Mr.  Adamson  kept  a  drug  store  there,  and  dei>onent 
frequently  bought  medicines  of  him ;  that  he  thinks  Adamson  talked 
as  confidentially  to  him  as  to  anyone  there,  and  if  he  had  any  griev- 
ance or  complaint  against  claimant  in  regard  to  unfaithfulness  or  inti- 
macy with  other  men,  he  would  have  told  him ;  that  he  does  not  remem- 
ber hearing  him  speak  of  the  cause  of  their  separation ;  that  he  thought 
claimant  was  a  member  of  the  Methodist  Church  and  was  church  organ- 
ist for  some  time. 

George  M.  Scott,  of  Billings,  Mo.,  aged  37,  a  carpenter,  testified  that 
he  had  known  claimant  since  November,  1880,  as  the  wife  and  widow 
of  Thomas  B.  Adamson ;  that  her  reputation  for  chastity  had  be^i  good; 
that  her  associates  while  there  were  with  the  respectable  people;  has 
an  idea  that  their  separation  was  on  account  of  his  excessive  drinking 
habits;  that  Adamson  as  one  of  the  county  judges  had  him  (deponent) 
appointed  as  road  overseer  in  his  district;  that  he  did  not  hear  the 
cause  of  their  separation;  that  he  was  absent  in  Colorado  about  eight 
years. 
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Louis  P.  Wills,  of  Billings,  Mo.,  aged  48,  a  liveryman,  testified  Octo- 
ber 18, 1898,  that  he  had  known  claimant  and  soldier  ever  since  they 
came  to  Christian  Coanty,  Mo.;  that  her  reputation  for  chastity  and 
faithfulness  was  good;  that  he  never  heard  any  talk  about  her  charac- 
ter until  after  soldier's  death,  and  put  no  confidence  in  the  talk  he  had 
beard  since. 

Dr.  E,  B.  Brown,  of  Billings,  Mo.,  aged  52,  testified  that  he  knew 
soldier  before  the  war,  and  became  acquainted  with  claimant  when  she 
came  with  him  to  Ozark,  Mo.,  in  the  seventies;  that  she  came  there  as 
bis  wife,  and  he  so  introduced  her  to  his  friends  and  neighbors;  that 
Ibey  stayed  at  his  sister's,  Mrs.  Len  Walker's,  while  they  were  about 
Ozark;  that  the  first  time  they  came  to  Ozark  they  were  there  probably 
not  more  than  a  year;  that  the  next  time  she  came  alone  and  stayed 
at  Len  Walker's  and  Hiram  Garrison's  until  he  came;  that  while  there 
this  time  John  L.  Tunnell,  of  Ozark,  gave  me  to  understand  that  he 
did  not  believe  she  was  faithful  to  her  marriage  vows;  that  he  thinks 
that-Tunnell  had  a  motive  for  his  remark,  and  was  biased  against  her 
because  she  talked  about  his  cheating  in  his  weights  and  measures;  he 
was  in  partnership  with  soldier  in  the  drug  business  in  Billings  two  or 
three  years,  and  after  he  and  claimant  had  separated  he  always  claimed 
when  in  a  natural  mood  that  he  thought  she  had  been  faithful  to  him; 
but  at  other  times  when  he  was  out  of  humor  and  drinking  he  would 
intimate  that  she  was  too  free  in  spending  his  means  with  her  rela- 
tions, the  Yorks;  that  he  thinks  that  soldier  made  him  a  good  deal  of 
a  confidant,  and  in  his  most  intimate  confidential  conversations  about 
her  never  claimed  that  she  had  been  unfaithful  to  him. 

Mrs.  Mary  Nevill,  of  Billings,  Mo.,  testified  October  18, 1898,  that 
she  had  known  claimant  about  eighteen  years;  that  she  became  ac- 
quainted with  her  in  Ozark,  Mo.;  that  she  stood  well  there,  but  was 
not  so  well  acquainted  with  her  there  as  after  they  moved  to  Billings; 
that  she  then  lived  just  across  the  street  from  her  and  her  late  husband 
for  four  or  five  years  i)erhaps  before  they  separated  and  was  on  visiting 
terms  with  her;  that  she  belonged  to  the  Methodist  Ohnrch,  was  the 
organist,  and  gave  music  lessons ;  that  she  never  heard  anything  against 
her  while  at  Ozark,  but  did  hear  some  talk  about  her  before  she  lefb 
Billings  for  Iowa,  but  did  not  put  any  confidence  in  the  talk;  that 
claimant  was  a  woman  of  prominence  and  associated  with  the  best 
people  up  to  about  the  time  she  left  for  Iowa. 

Peter  M.  Laney,  aged  48  years,  a  blacksmith,  of  Billings,  Mo.,  testi- 
fied October  25, 1898,  that  he  became  acquainted  with  soldier  and  claim- 
ant about  September,  1881;  that  when  they  came  to  Billings  they  were 
living  as  man  and  wife,  and  continued  to  so  live  together  until  she  left 
him  and  went  to  Verona,  Lawrence  County,  with  her  brother,  Bose 
York,  where  they  stayed  for  some  time;  that  when  she  went  she  took 
a  good  part,  if  not  nearly  all,  the  household  goods  and  furniture;  that 
he  (deponent)  was  then  town  marshal  and  was  called  in  by  Mr.  Adam- 
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son  to  see  what  was  taken  away;  that  he  went  and  saw  that  nearly 
everything  was  taken  away;  that  claimant  took  with  her  a  girl  of  not 
very  good  character,  and  it  was  reported  that  she  kept  a  disrepatable 
house  at  the  place  where  she  stopped;  that  he  hardly  knew  what  to 
say  as  to  claimant's  reputation  for  chastity  while  in  Billings;  that  there 
was  a  rumor  that  a  man,  George  Jackson,  who  was  working  with  him 
(deponent)  in  the  blacksmith  shop  there,  had  improper  relations  with 
claimant;  that  Jackson  in  a  conversation  with  him  (deponent)  admitted 
that  he  had  adulterous  relations  with  claimant  many  times;  that  he 
first  admitted  it  when  he  asked  him  what  their  ladder  was  doing  out- 
side the  shop,  and  he  said  that  he  was  using  it  to  get  up  to  claimant's 
room,  which  was  upstairs  over  soldier's  store;  that  he  said  he  made 
these  visits  of  nights  frequently,  when  he  had  favorable  opxx>rtunities; 
that  he  warned  Jackson  that  his  actions  were  dangerous  and  after- 
wards Jackson  informed  him  that  he  had  made  other  arrangements; 
that  he  had  arranged  and  was  taking  music  lessons  of  claimant,  and 
that  when  he  wanted  to  have  adulterous  intercourse  with  her  he  took 
his  fiddle  and  went  to  see  her;  that  he  (deponent)  belonged  to  the  same 
church  with  claimant  and  so  far  as  personal  knowledge  goes,  he  knows 
nothing  about  her  adulterous  conduct;  that  aside  from  Jackson  and 
soldier  he  never  heard  her  reputation  for  chastity  questioned;  that 
Adamson  told  him  after  she  had  left  him  the  last  time  the  entire  history 
of  their  relations,  which  he  (deponent)  bad  given  in  a  former  deposition ; 
that  Adamson  gave  him  to  understand  that  he  knew  or  suspected  her 
adulterous  relations  with  Jackson. 

In  his  former  deposition,  February  22, 1898,  he  testified  that  after 
claimant  left  Adamson  he  talked  the  matter  over  with  him  (deponent) 
probably  several  times  and  told  him  that  they  were  never  married; 
that  he  was  wounded  in  the  war,  discharged,  and  went  to  Iowa,  and 
became  acquainted  with  claimant,  who  was  a  married  woman;  that 
their  relations  were  intimate  for  some  time;  that  he  told  her  that  their 
intimate  relations  should  cease  before  her  husband  returned  from  the 
war;  that  he  went  to  another  part  of  Iowa,  and  she  followed  him  there; 
that  he  then  went  to  Tennessee  and  was  teaching  school,  and  she  fol- 
lowed him  there;  that  he  went  to  Texas,  and  she  followed  him  there; 
that  he  divided  his  money  with  her  in  Texas^-and  sent  her  home  to 
Iowa;  that  he  then  thought  he  was  ''shut  of  her"  for  good,  and  came 
to  see  his  sister  in  this  county;  that  when  he  arrived  there  he  found 
her  there;  that  they  lived  together  for  a  while  at  Ozark,  and  then 
moved  to  Billings,  and  lived  together  until  she  left  him. 

Dr.  Thomas  R.  Appleby,  of  Billings,  aged  49,  testified  October  25, 1898, 
that  he  had  known  claimant  and  soldier  from  the  time  they  first  came  to 
Billings;  that  they  lived  together  as  man  and  wife,  and  he  so  introduced 
her;  that  soldier  got  to  drinking,  and  they  did  not  get  along  well 
together ;  that  he  knew  nothing  against  her  reputation,  and  never  heard 
anything  against  her,  aside  from  the  story  of  Jackson  and  the  little  red 
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ladder;  that  soldier  told  him  that  he  did  not  believe  the  story,  and 
continued  to  live  with  her  after  he  heard  the  story;  that  ho  (deponent) 
considered  the  story  improbable, 

John  L.  Tunuell,  aged  57  years,  of  Ozark,  Mo.,  testified  October  20, 
1898,  that  he  had  known  claimant  and  soldier  about  nineteen  years; 
that  they  lived  in  Ozark  a  few  months,  and  he  was  in  partnership 
with  soldier;  that  his  acquaintance  with  claimant  was  limited,  bat  saw 
her  frequently;  that  he  never  heard  anything  against  her  character 
until  after  soldier's  death;  that  he  knows  nothing  against  her  person- 
ally; that  after  their  separation  soldier  told  him  that  when  he  was  a 
single  man  clerking  in  a  store  claimant  would  come  there  and  stay 
all  night  witli  him;  that  he  always  spoke  of  her  as  his  wife,  and  intro- 
duced her  to  me  as  Mrs.  Adamson;  that  it  is  his  recollection  that  he 
said  that  they  were  not  regularly  married. 

William  L.  Adamson,  of  Mexia,  Tex.,  aged  47,  testified  November  24, 
1898,  that  he  became  acquainted  with  soldier  and  claimant  in  the  winter 
of  1874,  after  their  coming  to  Mexia,  Tex. ;  that  he  did  not  know  where 
they  were  married,  but  heard  they  were  married  up  North — in  Iowa, 
he  8upiK)sed;  that  they  were  regarded  as  man  and  wife  while  they 
lived  in  Mexiar— about  five  years — and  left  in  1879;  that  he  heard  that 
they  did  not  get  along  well  together,  and  that  her  brother  hit  him  with 
a  chank  of  wood,  and  he  and  she  went  away  together;  that  her  brother 
was  a  sort  of  a  cracked-brained  fellow  named  Bose,  or  some  such 
name;  thinks  soldier  was  jealous  and  drank  a  little;  that  he  never  saw 
anything  in  her  conduct  to  lead  him  to  believe  there  was  any  cause  for 
jealousy;  that  the  impression  was  that  owing  to  their  not  getting  along 
agreeably  that  there  must  have  been  something  wrong  on  her  part  to 
cause  Jealousy;  that  when  they  first  came  to  Mexia  soldier  told  him 
that  while  they  had  not  been  getting  along  well  together,  he  was  not 
satisfied  without  her,  and  asked  me  what  he  ought  to  do  about  it;  that 
he  did  not  say  that  she  had  been  unfaithful  to  him,  but  it  looked  as  if 
he  lacked  confidence  in  her;  that  this  was  when  he  first  came  in  1874, 
before  she  came;  that  when  she  came  that  was  all  dropped,  and  he 
never  said  anything  of  that  kind  after  she  came;  that  there  was  a  little 
suspicion  that  T.  A.  Ilord  was  too  familiar  with  her;  that  there  was  a 
little  talk  that  claimant  and  B.  J.  Hancock  were  intimate — a  sort  of 
rumor,  but  nothing  positive;  that  he  remembers  when  claimant  sent  a 
note  to  the  bank  there  against  J.  B.  Hancock — $800;  that  the  banker— 
\y.  L.  Griggs — showed  it  to  deponent,  and  asked  his  opinion  about  it; 
that  he  told  the  banker  that  it  looked  as  if  she  had  got  Hancock's 
name  and  wrote  the  note  above  it;  that  it  looked  as  if  it  might  have 
heen  a  leaf  out  of  his  little  memorandum  book;  that  Mr.  Origgs  said, 
**Then  you  think  it  might  have  been  for  an  illicit  purpose,''  and  depo- 
nent replied  that  he  thought  it  might  have  been. 

B.  W.  Adamson,  of  Mexia,  Tex.,  aged  67,  testified  November  24, 
1898,  that  soldier  was  his  uncle;  that  he  became  acquainted  with 
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claimaDt  when  she  and  soldier  came  there,  fifteen  or  twenty  years 
ago;  thfit  they  passed  for  man  and  wife  while  they  were  down  there, 
but  he  did  not  know  whether  they  were  married  or  not;  that  they  were 
there  from  three  to  five  years  and  then  went  back  north ;  that  be  never 
heard  them  say  where  they  had  been  married ;  that  he  heard  that  they 
had  separated  after  they  left;  that  she  knocked  him  in  the  head  and 
took  all  the  money  and  left;  that  he  could  not  say  what  her  reputation 
was  while  in  Mexia,  but  knows  nothing  against  it.' 

William  L.  Adams,  of  Mexia,  Tex.,  aged  61,  a  half  uncle  of  sol- 
dier, testified  November  24,  1898,  that  he  became  acquainted  with 
claimant  whom  soldier  claimed  to  be  his  wife  when  they  came  there, 
about  twenty  years  ago;  that  they  lived  there  four  or  five  years;  that 
he  does  not  know  if  they  had  ever  been  married  or  not,  but  it  was 
understood  they  were  man  and  wife  while  there;  that  he  heard  they 
got  along  well  and  heard  that  they  did  not;  that  he  heard  talk  of  its 
being  suspicioned  that  she  was  intimate  with  T.  A.  Hord,  now  of  Oak 
Cliff,  Tex.,  and  B.  J.  Hancock,  now  dead,  but  only  heard  it  whispered; 
that  soldier  was  a  man  who  drank  some  while  there,  but  never  saw  him 
drunk. 

T.  A.  Hord  testified  that  he  never  held  improper  relations  with  claim- 
ant, and  never  heard  it  charged  that  she  was  guilty  of  improper  rela- 
tions with  anyone;  that  while  he  was  a  bachelor  in  those  days  and  no 
strings  on  him,  that  claimant  was  not  a  woman  to  have  been  attractive 
to  him ;  that  he  was  not  aware  of  the  slightest  jealousy  on  the  part  of 
her  husband,  and  is  certain  that  there  was  no  cause  for  it 

Angeline  Lurbaugh  of  Eddyville,  Iowa,  an  aunt  of  claimant's,  aged 
74  years,  testified  before  the  special  examiner  that  she  had  known 
claimant  since  she  was  a  child;  that  she  married  Dan  Davis  when  she 
was  but  14  years  of  age;  that  her  parents  opposed  the  marriage  and 
they  ran  off  and  were  married,  and  lived  together  until  Davis  went  to 
war;  that  Davis  was  a  drinking  fellow  and  had  the  name  of  being  inti- 
mate with  other  women;  that  she  left  him  and  came  home  and  stayed 
a  while  before  he  went  to  war* 

Question.  You  knew  Thomas  B.  Adamson? 

Answer.  Oh  Lord,  yes.    He  stood  in  the  store. 

Question.  How  did  the  intimacy  between  Adamson  and  this  claimant  comeaVontf 

Answer.  Well,  after  Davis  went  to  war,  Adamson  commenced  to  wait  on  claim- 
ant just  as  any  young  man  would.  No,  he  did  not  go  with  her  any  before  Davis 
enlisted.  My  sister  was  opposed  to  Adamson's  attentions  under  the  circumstances, 
but  she  had  no  idea  that  she  would  run  off.  Adamson  had  not  waited  on  her  long 
until  they  went  away.  They  said  they  had  been  away  and  had  been  marrie<i ;  claim- 
ant  said  they  had  been  married  in  Missouri,  and  I  said  she  ought  to  have  had  %vrit- 
ings.  I  found  out  afterward  that  people  could  get  married  in  Missouri  without 
license  at  that  time,  and  that  reconciled  me  and  her  mother.  No,  she  did  not  tell  me 
she  was  married  on  the  steamboat  on  the  Cumberland  River,  Tennessee;  she  stuck 
to  it  that  she  had  been  married  in  Missouri.  I  never  saw  any  purported  certificate 
of  their  marriage.  She  and  Adamson  went  away  together  without  onrknowledge.  I 
missed  them,  and  when  they  came  back  they  were  married.  1  was  here  when  they  came 
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to  Eddyville;  she  visited  me  when  they  were  in  Trenton,  Iowa.  They  got  aiong  all 
right  80  far  as  I  know.  I  do  not  know  that  Adamson  was  intimate  with  any  other 
woman;  I  do  not  know  that  he  was  jealous  of  claimant;  she  lived  with  him  as  his 
wife;  they  represented  themselves  as  man  and  wife.  I  remember  when  she  came  to 
Eddy  ville,  Iowa,  in  say  1885,  she  came  to  her  mother  who  was  sick  and  stayed  here 
with  her  parents  and  her  brother  and  Adamson  did  not  come  here.  She  said  she  was 
afraid  to  go  back  while  he  was  drinking.  I  do  remember  it  was  said  he  drank  in 
Missouri.  I  heard  nothing  of  his  living  with  Mrs.  Brown  in  MlBsoori.  She  went 
with  no  man  here  from  1885;  and  I  saw  no  act  on  her  part  and  hoard  nothing  against 
her  character  for  chastity.  She  taught  music,  was  organist  in  the  church,  and  the 
best  people  patronized  her.  She  claimed  to  be  a  medium  in  the  spiritual  world  and 
held  seances.  Her  reputation  for  chastity  and  virtue  while  here  in  1872,  and  in 
Trenton,  Iowa,  and  in  1874,  and  again  from  1885  on  was  the  best.  I  heard  nothing 
to  the  contrary. 

Eva  McNesSy  of  Eddyville,  Iowa,  aged  44,  a  cousin  of  claimant,  testi- 
fied September  24, 1898,  that  she  had  known  claimant  from  her  earliest 
recollection;  that  she  knew  her  first  husband  Davis,  and  used  to  stay 
with  them  sometimes  and  go  to  school  from  their  house;  that  she  also 
knew  Adamson  and  claimant  in  Bichland,  Iowa;  that  he  came  there 
and  was  in  someone's  store,  either  as  a  partner  or  a  clerk;  that  Davis 
and  claimant  did  not  get  along  well  together;  that  it  was  as  much  his 
fonlt  as  hers;  that  Davis  drank  and  had  the  reputation  of  being  inti- 
mate with  other  women ;  that  she  commenced  to  go  with  Adamson  after 
Davis  enlisted;  does  not  remember  that  it  caused  talk  at  the  time) 
thinks  Adamson  went  away  first  and  she  followed;  that  claimant 
always  told  her  that  she  was  married  in  Missouri.  She  did  not  tell  me 
that  she  was  married  on  a  steamboat  on  the  Cumberland  Kiver,  Tennes- 
see. She  did  not  say  where  in  Missouri  she  was  married ;  next  saw  her 
at  Eddyville,  or  when  they  resided  in  Trenton,  Iowa;  that  they  then 
said  they  had  been  married.  She  said  that  they  had  a  certificate  of 
marriage,  but  deponent  does  not  remember  having  seen  it;  that  she 
lived  one  summer  with  claimant  and  soldier  at  Trenton,  Iowa,  and  also 
lived  with  them  in  Eddyville,  Iowa,  perhaps  in  1870  to  1874  or  1875; 
that  they  got  along  domestically  all  right  there  except  when  he  was 
drank;  that  he  was  in  the  drug  business  there;  that  when  he  came  in 
drank  he  was  noisy  and  then  they  had  trouble;  that  otherwise  they 
lived  peacefully;  that  neither  was  jealous  on  account  of  the  other  of 
indecent  conduct  with  others;  that  claimant  was  engaged  in  the  milli- 
nery business  and  gave  music  lessons  in  Eddyville;  that  she  was  inti- 
mate with  claimant  after  she  came  back,  about  1885,  and  saw  her  every 
day;  that  she  gave  music  lessons ;  that  her  conduct  was  above  reproa<;h 
and  deponent  never  saw  or  heard  of  anything  that  would  excite  suspi- 
cion ;  that  she  did  not  say  that  she  had  separated  from  her  husband, 
but  she  did  not  go  back;  that  she  said  that  whisky  was  the  cause  of 
their  trouble,  and  made  no  mention  of  Mrs.  Brown  or  other  women; 
that  she  claimed  to  be  a  medium  and  held  seances,  but  does  not  know 
that  she  made  any  money  that  way;  that  she  never  heard  her  spoken 
slightingly  of;  that  she  went  into  the  best  society. 
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William  H.  Hays,  of  Cottage  Home,  Wilson  County,  Tenn.,  a  former, 
aged  63  years,  testified  July  8,  1898,  tbat  he  was  the  sou  of  Kathaniei 
Hays,  who  was  a  Baptist  minister;  that  he  was  the  administrator  of  his 
estate  and  had  looked  over  his  papers  several  times,  but  found  no 
records  of  marriages  performed  by  him;  that  he  knew  Thomas  Adam- 
son,  who  was  a  second  cousin  of  his  (deponent's)  wife,  and  had  seen 
Angeline  Adamson  once  or  twice;  that  they  lived  together  as  man  and 
wife  in  Liberty,  Tenn.,  about  thirty  years  ago,  and  deponent  never 
heard  their  marriage  relations  disputed;  that  he  never  heard  his 
father  speak  of  marrying  any  C/Ouple  on  a  boat  on  the  Cumberland 
River;  that  it  was  his  (deponent's)  understanding  that  they  were  man 
and  wife  when  they  came  to  that  place,  and  that  they  lived  together  as 
man  and  wife  when  they  first  came  there;  that  if  they  ever  got  married 
after  they  came  there  he  (deponent)  never  heard  of  it;  thinks  he  heard 
she  was  an  Iowa  woman  and  that  after  he  (soldier)  died  she  claimed 
his  property;  that  he  also  heard  that  they  had  separated  before  he 
died;  that  he  knew  Josiah  Youngblood,  who  is  dead;  that  he  does  not 
know  Lizzy  Smith  nor  Dr.  Moore. 

J.  F.  Youngblood,  of  Liberty,  Dekalb  County,  Tenn.,  aged  59,  a 
miller,  testified  July  8,  1898,  that  Josiah  Youngblood  was  his  father, 
and  that  he  died  about  fifteen  years  ago;  that  he  never  knew  Lizzy 
Smith  or  a  Dr.  Moore;  that  he  knew  Thomas  Adamson  and  Aiigie 
Adamson;  that  they  came  to  Liberty,  Tenn.,  as  man  and  wife  and 
lived  in  that  relation;  that  there  was  no  doubt  as  to  their  marriage 
when  they  first  lived  there;  that  she  had  a  brother.  Bill  York,  who 
shot  a  negro  and  ran  away  from  there;  that  he  does  not  remember 
whether  it  was  the  first  or  second  time  they  were  there  that  Bill  shot 
the  negro;  that  Adamson  and  Angie  both  taught  school  there;  she 
assisted  him,  and  they  lived  together  as  husband  and  wife  at  tbat 
time;  that  he  never  heard  his  father  speak  of  having  witnessed  the 
marriage  of  claimant  and  Thomas  Adamson;  that  he  is  certain  that 
his  father  was  never  on  Cumberland  River  after  the  war;  that  he  never 
heard  that  they  got  married  after  they  came  there;  that  since  Adam- 
son's  death  claimant  had  written  him  a  long  letter  concerning  her 
marriage  to  Adamson,  and  asked  him  if  he  was  at  Silver  Springs  when 
they  were  married;  that  she  did  not  state  in  that  letter  that  they  were 
married  on  a  boat;  that  he  was  not  at  Silver  Springs  at  their  marriage; 
that  Adamson  lived  there  before  the  war;  that  when  he  came  tliere 
with  claimant  he  said  to  him:  "Jim,  come  in  and  let  me  introduce  you 
to  my  little  Y'ankee;"  that  he  introduced  her  as  his  wife;  that  he  never 
had  a  suspicion  that  they  were  not  married  until  since  he  died  and 
they  wrote  asking  about  it. 

The  special  examiner  reported  that  the  records  of  Smith  County, 
Truesdale  County,  Sumner  County,  and  the  other  counties  bordering 
on  the  Cumberland  River  show  no  record  of  the  marriage  of  claimant 
or  soldier;  that  he  could  find  no  one  who  had  any  knowledge  of  Miss 
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Lizzy  Smith  or  her  alleged  husband,  Dr.  Moore;  that  he  saw  all  the 
old  residents  of  Liberty,  Dekalb  County,  Tenn.,  and  that  their  ver- 
sion of  the  matter  agreed  with  that  of  J.  T.  Youngblood. 

It  appears  from  a  copy  of  the  petition  in  the  divorce  case  of  Daniel 
Davis  V.  Angeline  J.  Davis  that  Davis  alleged  his  marriage  to  claim- 
ant on  September  9,  1865,  at  Scotland  County,  Mo.;  that  he  continued 
to  live  with  her  as  her  husband  until  about  the  4th  day  of  May,  1863^ 
when  he  entered  the  Volunteer  Army  of  the  United  States;  that  while 
he  was  in  said  service  claimant  eloped  with  one  T.  B.  Anderson.  The 
bill  in  effect  charged  desertion  and  adultery,  and  the  district  court  for 
Keokuk  County,  Iowa,  granted  complainant  a  decree  of  divorce  from 
claimant  on  October  2, 1866,  on  the  ground  of  adultery  and  elopement. 

It  further  appears  from,  the  evidence  that  claimant,  after  deserting 
her  second  husband,  filed  an  application  for  divorce  in  1885;  that  her 
bill  or  petition  was  demurred  to  and  leave  was  given  her  to  amend; 
that  she  faUed  to  amend,  and  her  suit  was  dismissed  February  23, 
1886;  that  thereupon  the  soldier  employed  an  attorney  to  file  a  bill  or 
petition  for  divorce  from  claimant,  but  the  records  fail  to  show  that  his 
bill  or  petition  was  ever  filed. 

A  x>ostal  card  dated  July  16,  1879,  and  a  letter  dated  August  2, 
1886,  purporting  to  be  from  soldier  to  claimant,  are  filed,  in  which  the 
writer  addresses  the  correspondent  as  "Dear  wife." 

It  also  appears  that  T.  B.  Adamson,  in  April,  1885,  published  a  notice 
in  the  Billings  Weekly  Times,  in  which  he  warned  all  persons  not  to 
trust  his  wife,  Mrs.  Angie  Adamson,  on  his  account,  as  she  had  that 
day  left  his  bed  and  board  without  permission. 

It  further  appears  that  claimant,  on  October  29, 1893,  filed  a  petition 
in  the  probate  court  for  the  county  of  Christian,  Mo.,  praying  for* the 
revocation  of  letters  of  administration  appointing  Hiram  F.  Garrison, 
Leonard  Walker,  jr.,  and  John  E.  Adamson  as  administrators  of  the 
estate  of  Thomas  B.  Adamson,  deceased,  and  that  she  as  the  widow  of 
deceased  be  appointed  in  their  stead;  that  her  said  petition  was  denied 
by  said  court,  whereupon  she  sought  to  appeal  from  the  action  of  the 
court,  and  obtain  an  order  from  the  court  granting  her  appeal;  that 
the  court  refused  upon  the  ground  that  she  was  not  the  widow  of 
deceased,  but  a  stranger  to  the  record;  thereupon  claimant  proceeded 
by  mandamus  to  compel  the  allowance  of  her  appeal.  Her  writ  was 
allowed,  and  she  was  allowed  her  right  of  appeal,  whereupon  she  com- 
promised her  claim  as  the  alleged  widow  of  soldier  by  accepting  a  life 
lease  of  a  small  house  and  lot  in  Billings,  Mo.,  and  $200. 

It  is  now  contended  by  claimant,  in  her  appeal,  that  the  evidence 
shows  that  she  is  the  legal  widow  of  soldier;  that  marriage  is  estab- 
lished under  the  common-law  rule  of  cohabitation  and  intention  in 
Tennessee  and  Missouri,  and  that  the  evidence  is  sufficient  to  settle 
the  legal  presumption  in  favor  of  the  marriage;  that  marriages  at  com- 
mon law,  not  solemnized  in  accordance  with  the  statutes  are  valid, 
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unless  declared  void  by  statute;  that cohabitatiou  aud public  acknowl- 
edgment as  husband  wife  constitute  legal  marriage,  and  cites  the  cases 
of  Elizabeth  Felber  (4  P.  D.,  329)  and  Harriet  Ford  (5  P.  D.,  239). 

The  theory  that  there  was  ever  any  ceremonial  marriage  between 
soldier  and  claimant  appears  to  be  abandoned,  and  the  theory  of  a  com- 
mon-law marriage,  or  marriage  per  verba  de  presents,  is  relied  on  to 
support  the  claim  for  pension. 

The  Supreme  Court,  in  the  case  of  Blackburn  v.  Crawford  (3  Wall., 
175),  held  that  where  the  party  had  alleged  a  particular  marriage  at  a 
particular  time,  the  question  of  a  marriage  per  verba  de  present!  did 
not  arise. 

It  is  clearly  evident  that  claimant  has  wholly  failed  to  establish  a 
ceremonial  marriage  with  soldier.  Aside  from  her  own  there  is  not  a 
particle  of  evidence  tending  to  support  her  testimony  on  this  point 
There  is  no  record  evidence  of  said  alleged  ceremonial  marriage,  nor  is 
there  a  single  witness  produced  who  was  present,  or  had  any  knowl- 
edge of  the  alleged  ceremonial  marriage  in  1866.  On  the  contrary,  the 
evidence  tends  strongly  to  show  that  no  such  marriage  ever  took  place. 

Claimant's  own  testimony  and  statements  are  conflicting  and  irrec- 
oncilable. She  first  testified  that  said  marriage  ceremony  took  place 
at  Silver  Springs,  Tenn. ;  she  next  testified  it  took  place  on  a  boat  on 
the  Cumberland  Biver,  and  when  she  returned  to  her  relatives  in  Iowa 
from  her  first  trip  to  Tennessee  she  stated  that  it  had  taken  place  in 
Missouri. 

She  claims  to  have  had  a  certificate  of  her  marriage  on  the  boat,  but 
she  fails  to  produce  it  or  satisfactorily  account  for  its  absence,  or  pro- 
duce a  single  witness  who  ever  saw  it.  She  admits  that  the  framed 
certificate  which  her  brother  saw  was  a  printed  form,  and  that  the 
name  of  the  alleged  officiating  clergyman,  whose  first  name  she  does 
not  recollect,  was  not  the  signature  of  the  clergyman,  but  was  a  copy 
merely. 

Her  alleged  husband,  the  soldier,  never  admitted  the  marriage,  but 
witnesses  and  claimant  testify  that  he  denied  its  legality,  aud  Dr. 
James  W.  York,  a  brother  of  claimant,  who  is  friendly  to  claimant,  and 
whose  reputation  for  truth  is  reported  good,  testified  that  "he  (soldier) 
denied  being  married  by  ceremony  after  1885."  Peter  M.  Laney  testified 
that  "he  (soldier)  told  me  that  they  were  never  married."  Anna  A. 
Garrison  testified  that  she  had  "heard  Mr.  Adamson  say  in  his  lifetime 
at  difierent  times  that  they  were  never  lawfully  married  and  that  he  was 
ashamed  of  it."  Leonard  Walker  testified  that  "he,  decedent,  told  me 
at  different  times  that  he  was  never  married  to  her."  John  L.  Tunnell 
testified  that  "it  is  my  recollection  that  he  said  that  they  were  not  reg* 
ularly  married,"  while  claimant  testified  that  "he  wrote  me  when  I 
made  that  visit  to  Iowa  that  our  marriage  was  not  legal."  The  evidence 
shows  that  they  never  cohabited  or  saw  each  other  after  she  received 
this  letter. 
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The  evidence  clearly  shows  that  claimant's  relation  with  soldier  was 
illicit  in  its  commeucemeut  and  it  is  presumed  to  so  continue  until  a 
changed  relation  is  proved.  Actual  marriage  can  not  be  presumed  from 
cohabitation,  conduct,  declarations,  and  reputation,  after  the  removal 
of  the  existing  legal  impediment  by  the  decree  of  divorce  from  her  first 
husband,  unless  a  changed  relation  is  shown,  such  as  will  raise  the  pre- 
sumption of  new  consent.  See  the  case  of  Harriet  Comstock  (10  P.  D., 
220). 

Here  no  such  changed  relation  is  shown.  The  cohabitation,  conduct, 
declarations,  and  reputation  were  the  same  after  the  removal  of  the  legal 
impediment  as  they  were  before,  and  while  their  cohabitation  was 
Ulicit  and  adulterous.  When  claimant  first  joined  soldier  at  Liberty, 
Tenn.,  and  prior  to  the  date  of  the  divorce  of  claimant  from  Davis, 
October  2, 1866,  they  cohabited  as  man  and  wife  to  all  appearances, 
and  were  so  regarded  by  their  friends  and  relatives  in  Tennessee. 
Their  conduct  was  that  of  husband  and  wife.  The  soldier  introduced 
her  as  his  wife,  yet  during  all  this  time  of  their  first  residence  in 
Tennessee,  up  to  October  2,  1866,  it  was  legally  impossible  for  tlie 
parties  to  contract  the  marriage  relation.  Their  cohabitation  consti- 
tuted a  felony  under  section  4839  of  Tennessee  Statutes.  Finney  v. 
State  (3  Head,  544).  When  they  returned  to  Iowa  their  conduct  in  no 
manner  changed  from  its  former  character  in  Tennessee,  and  the  fact  that 
they  were  regarded  as  husband  and  wife  by  their  friends  and  relatives 
in  Iowa  was  based  upon  fraud  and  misrepresentations  on  the  part  of 
claimant,  who  falsely  alleged  that  they  had  been  married  in  Missouri. 
When  they  returned  to  Tennessee  the  second  time  their  conduct  in  no 
manner  differed  from  their  former  o^onduct  when  they  were  living  in 
adulterous  relations,  and  the  reputation  that  they  then  acquired  among 
their  friends  and  relatives  was  based  upon  the  supposition  that  their 
former  relations  when  first  there  prior  to  October  2, 1866,  was  lawful. 
Following  their  history  from  Tennessee  to  Texas,  where  it  appears  they 
first  separated,  from  Texas  to  Ozark,  Mo.,  and  from  Ozark  to  Billings, 
Mo.,  where  they  finally  separated  in  1885,  while  there  is  nothing  to 
indicate  a  change  of  the  original  illicit  relations,  there  are  indications 
that  both  parties  were  aware  that  no  marriage  contract  existed  between 
them.  The  fact  that  soldier  introduced  claimant  as  his  wife;  that  he 
advertised  and  addressed  her  as  his  wife;  that  they  both  took  prelimi- 
nary steps  to  obtain  a  divorce,  and  that  she  signed  deeds  as  his  wife, 
when  taken  into  consideration  with  the  other  facts  in  the  case,  falls  far 
short  of  proving  marriage.  When  she  presented  her  claim  as  the 
widow  in  the  probate  court,  that  court  decided  adversely  to  her,  and 
the  fact  that  she  subsequently  secured  a  reversal  of  the  decision  of  the 
probate  court  by  further  litigation  which  did  not  involve  directly  the 
question  of  fact  as  to  her  widowhood,  the  fact  remains  that  the  judicial 
determination  of  the  court  of  her  own  State  is  against  her. 

Cohabitation,  conduct,  declaration,  and  reputation  do  not  constitute 
marriage,  but  are  merely  facts  from  which  marriage  may  be  presumed* 
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Marriage  is  a  social  domestic  Btatus,  based  npon  contract,  and  con- 
sammated  and  controlled  by  law.  The  conduct  on  which  the  repa- 
tation  of  the  parties  is  founded  must  be  honest  conduct,  not  a  mere 
pretense  or  misrepresentation  for  the  purpose  of  concealing  a  fact. 

The  relations  of  these  parties  in  its  commencement  is  shown  to  hare 
been  willfully  illicit  Both  had  knowledge  of  the  adulterous  character 
of  their  cohabitation,  and,  as  is  held  in  the  case  of  Indiana  Ghristie  (10 
P.  D.,  15)— 

A  relatiou  shown  to  be  illicit  at  its  oommen cement  is  presamed  to  continue  so 
until  proof  of  change ;  snch  a  relation  raises  no  presumption  of  marriage. 

A  continuance  of  cohabitation  under  such  circumstances  is  but  a 
continuance  of  an  illicit  relation,  the  effects  of  which  are  void  from 
their  inception,  and  so  continue  until  a  new  and  independent  relation 
is  established.  See  also  the  cases  of  Eunice  D.  German  (7  P.  D.,  503) ; 
Bachael  Harvey  (Ibid.,  600);  Ann  Eliza  Server  (Ibid.,  468). 

In  the  case  of  Elizabeth  Felber  (4  P.  D.,  329),  cited  by  claimant,  the 
facts  in  that  case  were  quite  different  than  iu  the  case  under  consider- 
ation. Among  other  distinguishing  facts,  the  claimant  in  that  case  did 
not  desert  her  husband,  the  soldier,  and  the  soldier  did  not  repudiate 
his  marriage,  but  in  his  ^'last  days  of  lingering  disease  he  solemnly 
made  a  will  and  called  her  his  beloved  wife  Elizabeth." 

In  the  case  of  Harriet  Ford  (5  P.  D.,  239),  also  cited  by  claimant,  it 
was  held  that — 

while  it  is  true  that  a  sabseqaent  marriage  may  be  inferred  from  sabscqnent  acts 
containing  evidence  of  intention  to  marry,  accompanied  by  matrimonial  recognition 
and  general  reputation,  still  it  is  incumbent  to  show  that  there  were  such  actH, 
indicating  a  purpose  to  change  the  relation.  Nothing  of  this  nature  can  be  Bhown 
in  this  case.  All  the  evidence  and  the  surroundings  of  the  parties  seem  to  negative 
the  theory  of  any  intention  on  the  part  of  claimant  and  Smith  to  become  man  and 
wife; 

and  the  Department  accordingly  held  that  marriage  was  not  established. 

Under  section  2  of  the  act  of  August  7, 1882,  Revised  Statutes,  the 
claimant  is  required  to  show  a  valid  marriage  under  the  laws  of  the 
State  of  Tennessee  or  Missouri. 

The  supreme  court  of  Tennessee  held  in  the  case  of  Jarnigon  r.  Jar- 
nigon  (12  Lea,  292),  decided  iu  1883,  that— 

In  a  case  of  dower,  where  the  right  depends  on  the  fact  that  complainant  was  the 
wife  of  the  deceased,  and  the  question  of  her  being  the  wife  or  lawfully  married  to 
the  deceased  is  put  in  issue,  the  marriage  would  have  to  be  proven,  and  while  repu- 
tation and  cohabitation,  together  with  conduct  of  the  parties,  might,  iu  some  aspects 
of  the  question,  be  competent  to  show  the  fact,  the  law  would  not  conclusively  pre- 
sume the  fact  from  such  circumstances. 

The  supreme  court  of  Missouri  held  in  the  case  of  Oargile  v.  Wood 
(63  Mo.,  501)  that— 

Where  a  particular  status  exists,  the  law  presumes  its  continuance,  and  when  it  is 
asserted  that  it  has  been  changed,  some  evidence  of  that  fact  must  be  produced. 
When  the  connection  is  illicit  in  its  origin,  the  presumption  is  that  it  is  likely  to 
continue  so,  and  if  it  is  alleged  that  it  was  subsequently  changed,  it  must  be  shown 
at  what  time  It  became  lawful ; 
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(dting  Clayton  v.  Wardell  (4  Comst.,  230),  and  Canningkam  v.  Cunning- 
ham (2  Dow  P.  C,  482).  The  court  in  the  Missouri  case  did  not  lose 
sight  of  the  principle  that  the  law  presumes  against  vice  and  in  favor 
of  innocence  and  good  morals,  and  in  favor  of  matrimony,  and  yet  the 
facts  in  the  case  as  to  cohabitation  and  reputation  were  as  strong,  if 
not  stronger,  than  in  the  case  under  consideration,  yet  failed  to  estab- 
lish marriage. 

The  presumption  of  innocence  and  morality  can  not  be  invoked  to 
override  or  outweigh  a  proven  fact  of  guilt  and  immorality. 

I  am  of  the  opinion  that  the  evidence  in  this  case  fails  to  show  any 
ceremonial  or  common-law  marriage  between  the  claimant  and  soldier, 
but  shows  that  their  relation  was  illicit  in  its  inception,  and  continued 
unchanged  until  her  desertion  of  soldier  in  1885,  eight  years  prior  to 
death.  The  action  appealed  from  is  accordingly  affirmed,  and  the 
papers  in  the  case  are  herewith  returned. 


liIXE  OF  I>I^Y-PROVOST-MARSnALS-EVIDENCE. 

Minor  of  James  Haynb. 

In  the  case  of  a  provost-marshal,  deputy  provost-marsbal,  or  enrolling  officer, 
woauded  or  injured  daring  the  period  iu  which  he  held  such  office,  there  is  no 
presumption  that  saoh  wound  or  injury  was  received  while  such  officer  was  in 
the  discharge  of  his  duty,  but  it  must  be  proved  that  such  officer  incurred  his 
disability  in  the  actual  discharge  of  his  duty  as  such  officer. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

October  18  j  1899. 

James  Hayne  was  appointed  deputy  provost-marshal  for  Auglaize 
County,  Fifth  Congressional  district  of  Ohio,  on  June  9, 1863,  in  which 
capacity  he  served  until  discharge  on  April  20, 1865.  It  appears,  also, 
that  he  died  on  March  24, 1869,  leaving  a  widow,  who  also  died  on 
October  13, 1895,  and  one  minor  child  under  the  age  of  16  years.  Said 
minor,  Harry  C.  Hayne,  filed  an  application  for  minor's  pension  under 
the  general  law  on  October  25, 1895,  designated  by  No.  622620.  This 
claim  was  adjudicated  on  July  29, 1897,  and  rejected  on  the  ground  of 
claimant's  inability,  although  aided  by  special  examination,  to  show 
that  the  fatal  blood  poisoning  ^om  which  the  father  died  was  due  to 
his  service. 

Assigning  said  action  as  error,  appeal  was  taken  on  April  22, 1898, 
resting  upon  the  contention  therein  set  forth  that  the  evidence  on  file 
establishes  the  fact  that  said  deputy  provost-marshal,  while  in  line  of 
duty,  in  attempting  to  arrest  certain  deserters  or  drafted  men,  was 
assaulted  and  beaten,  receiving  a  severe  contused  wound  upon  the  left 
l^g*  just  above  the  knee;  that  said  wound  produced  a  permanent 
injury  from  which  the  said  deputy  provost-marshal  died  on  the  day 
above  mentioned. 


0 
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It  is  fairly  well  established  by  the  evidence  of  a  namber  of  lay  wit- 
nesses that  daring  the  term  of  the  officer's  service,  just  after  a  drafb 
had  been  made  in  the  fall  of  1864,  he  exhibited  axx)ntased  wound  upon 
his  left  leg  just  above  the  knee,  which,  the  witnesses  say,  had  the 
appearance  of  having  been  inflicted  with  some  blunt  instrument.  The 
wound  is  described  by  them  as  being  a  bad  bruise  above  the  knee,  with 
the  skin  broken.  There  is  no  living  eyewitness  to  the  incuirence  of 
said  wound,  but  the  soldier  and  his  attendant  at  the  time,  now  deceased, 
stated  that  while  engaged  in  searching  for  certain  delinquent  soldiers 
or  drafted  men  the  officer  was  assaulted  by  relatives  of  said  delinquents 
and  severely  maltreated,  and  that  he  received  the  said  wound  in  that 
encounter  by  a  blow  from  a  gun  in  the  hands  of  one  of  the  assaulting 
party.  Most  of  the  witnesses  say  that  said  officer  was  a  sound  and 
healthy  man  prior  to  the  incurrence  of  said  wound,  but  that  he  was  ever 
afterwards  lame  in  that  leg  up  to  the  time  of  his  death.  The  evidence 
taken  on  special  examination  is  conflicting  in  respect  to  the  lameness 
of  said  officer.  Two  witnesses  declare  xmsitively  that  he  was  lame 
before  the  war  and  prior  to  the  time  when  he  received  the  appointment 
to  the  jwsition  of  deputy  provost-marshal.  According  to  the  best  recol- 
lection of  still  another  witness,  the  lame  condition  of  the  officer  exi:»ted 
prior  to  his  military  service.  The  nature  or  cause  of  the  lameness^ 
which  they  locate  in  the  left  hip,  was  unknown  to  the  witnesses.  Dr. 
Berlin  appeared  as  a  witness  before  the  special  examiner  in  1895,  at 
which  time  he  deposed  to  the  effect  that  James  Hayne  was  injured  in 
the  fall  of  1864  while  acting  as  deputy  provost-marshal;  that  upon 
being  called  to  attend  the  wounded  man  professionally,  he  found  a 
contused  wound  of  the  left  leg  above  the  knee,  which,  in  appearance, 
indicated  that  it  had  been  inflicted  with  some  blunt  instrument.  The 
leg  was  slightly  lacerated  and  bled  some,  with  a  contusion  all  around 
the  wound.  The  witness  does  not  remember  how  long  he  treated  the 
officer  for  the  wound,  but  does  know,  so  he  states,  that  the  officer 
resumed  his  official  duties  before  the  wound  was  healed,  and  it  is  his 
impression  that  same  never  did  heal.  The  witness  states  that  he  saw 
the  officer  ^^  a  good  many  times "  after  that,  and  gave  him  advisory 
treatment,  and  that  upon  inspection  of  the  leg  he  discovered  that  a 
horny  substance  was  growing  but  where  the  wound  was,  and  on  two  or 
three  other  places  in  the  neighborhood  of  the  wound.  The  witness  far- 
ther states  that  the  limb  seemed  to  grow  worse  until  the  spring  of  1869, 
when  he  was  called  in  consultation  with  Dr.  Shackelton,  the  attending 
physician,  at  which  time  he  found  the  officer  in  a  very  dangerous  con- 
dition. The  injury  to  the  leg,  says  the  witness,  had  increased  until  the 
officer's  constitution  was  broken  down  and  he  was  very  low.  There 
was  a  scirrhous  condition  of  the  wound  at  that  time.  ''  He  gradually 
grew  worse,"  says  the  witness,  "until  in  March,  1869,  he  died." 

Under  the  foregoing  facts,  the  issue  raised  by  the  appeal  is,  that  it 
has  been  sufficiently  proven  that  the  death  of  the  officer  is  due  to  an 
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injury  incurred  in  line  of  duty,  or,  as  section  4693,  Revised  Statutes,  has 
it,  "  received  in  the  discharge  of  his  duty."  The  contention,  substan- 
tially, is,  that  since  it  has  been  shown  that  claimant's  father  received 
the  injury  which  resulted  in  death  during  the  period  in  which  he  held 
the  position  of  deputy  provost-marshal,  the  presumption  obtains  that 
he  was  at  the  time  in  the  discharge  of  his  duty. 

This  contention  leads  to  an  inquiry  as  to  the  limitations  which  should 
be  observed  in  the  application  of  the  doctrine  of  presumptions  to  cases 
which  stand  upon  different  relations.  There  is  manifestly  a  material 
distinction  in  the  application  of  this  doctrine  between  cases  in  which 
the  applicant  was  an  enlisted  man  and  those  in  which  the  pensionable 
statas  is  based  upon  the  rights  of  a  deputy  provost-marshal.  It  has 
been  held  in.  cases  where  the  applicants  are  enlisted  men  that  it  is 
in  accordance  with  public  policy  to  presume  that  such  are  in  line  of 
duty  when  they  are  actually  conforming  to  the  regulations  of  the  Army 
and  the  orders  of  their  superior  oflBcers.  This  is  true  of  such,  no  mat- 
ter whether  they  be  engaged  in  battle  or  loitering  around  their  tents. 
It  is  Just  and  proper  that  such  a  presumption  should  obtain,  because 
the  line  of  duty  of  an  enlisted  man  is  permanent  and  perpetual,  with 
no  suspensions  or  interruptions,  covering  all  his  acts  and  doings  daring 
the  period  of  his  enlistment.  Not  so  with  a  deputy  provost-marshal. 
The  duties  incident  to  such  a  relation  are  occasional  and  spasmodic, 
with  frequent  cessations.  Such  an  officer  is  called  upon  to  act  as  occa- 
sion or  emergency  may  require,  and  during  the  intervals  of  leisure  his 
freedom  of  action  is  not  limited  and  circumscribed  by  army  regula- 
tions, as  in  the  case  of  an  enlisted  man.  During  the  intervals  of  inac- 
tion it  would  be  consistent  with  the  duty  of  a  deputy  provost-marshal 
to  pursue  his  own  interest  and  pleasure,  barring  the  limitation,  of 
course,  that  he  should  confine  his  actions  to  the  territory  embodied  in 
his  own  jurisdiction. 

Inasmuch,  therefore,  as  a  deputy  provost-marshal  may  not  at  all 
times  during  the  period  of  his  service  be  engaged  in  the  discharge  of 
his  official  duty,  any  injury  which  he  may  receive  can  not  be  presumed 
to  have  been  incurred  in  the  discharge  thereof. 

There  is  a  material  distinction  created  by  statute  between  the  pen- 
sionable relation  of  a  provost-marshal  and  that  of  an  enlisted  man, 
indicated  by  the  fact  that  the  former  is  pensionable  only  for  wounds  or 
injaries  received,  but  not  for  disease  incurred  during  his  period  of 
service.  This  distinction  is  manifestly  based  upon  the  consideration 
that  a  provost-marshal  may  to  a  great  extent  select  his  own  environ- 
ments and  surround  himself  with  conditions  conducive  to  the  preser- 
vation of  his  own  health,  and  is  not  constantly  hampered  by  the  rigid 
exactions  of  army  regulations,  as  is  the  case  with  enlisted  men.  This 
view,  relating  to  the  obvious  reason  in  the  mind  of  Congress  for  cre- 
ating such  a  limitation  in  the  pensionable  status  of  a  provost  marshal, 
lends  much  force  to  the  position  that  no  presumption  obtains  in  behalf 
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of  Buck  an  officer,  Hince  it  involves  the  idea  that  he  is  not  constantly 
in  line  of  duty  within  the  meaning  of  the  pension  laws. 

In  this  case  it  was  incumbent  upon  the  ax)plicant  to  show  by  com- 
petent evidence  that  the  said  provost-marshal  incurred  the  alleged 
injury  in  the  discharge  o^  his  duty. 

Action  affirmed. 


marriacjr  axt>  divorce-evidence. 
Mary  C.  Orr  (allegbd  widow). 

1.  Where  a  olalmant  for  pension,  in  order  to  snatain  the  legality  of  her  marriage  to 

the  soldier,  alleges  that  said  soldier  procured  a  divorce  from  a  former  wife  (who 
also  claims  pension  as  his  widow),  in  a  certain  connty  and  State,  she  mast  prove 
such  divorce  by  the  records  of  the  proper  court  in  said  county. 

2.  There  could  be  no  stronger  presumption  in  favor  of  a  second  ceremonial  luarriage 

than  there  would  be  in  favor  of  the  validity  and  continuance  of  the  first  cere- 
monial marriage. 

Asswtant  Secretary  Webster  Davh  to  the  Commissioner  of  Pensions^ 

October  21^  1899. 

Mary  0.  Orr  filed  in  the  Pension  Bureau  on  May  14, 1897,  an  appli- 
cation for  pension  under  the  provisions  of  section  3,  act  of  June  27, 
1890,  as  widow  of  James  Orr  (deceased),  late  private,  Company  B,  One 
hundred  and  sixty-first  New  York  Volunteer  Infantry,  alleging  the 
death  of  said  soldier  on  November  6, 1896,  leaving  her  without  other 
means  of  support  than  her  daily  labor. 

Said  application  was  rejected  on  June  2, 1898,  upon  the  ground  that 
said  Mary  0.  Orr  was  not  the  widow  of  said  deceased  soldier,  it  being 
shown  by  the  evidence  that  he  had  obtained  a  divorce  from  her. 

From  said  action  appeal  was  taken  on  May  8, 1899. 

It  appears  from  the  papers  accomi)anying  this  case  that  on  April  13, 
1897,  another  woman,  Samantha  Orr,  had  also  filed  an  application  for 
I)ension  under  said  section,  claiming  to  be  the  widow  of  the  deceased 
soldier,  and  alleging  that  he  had  been  divorced  from  said  Mary  G.  Orr 
prior  to  her  marriage  to  him. 

A  special  examination  of  the  case  was  directed  in  order  to  ascertain 
and  determine  which  of  said  claimants  was  entitled  to  recognition  and 
pension  as  the  widow  of  said  soldier,  and  on  the  same  date  that  the 
claim  of  Mary  C,  the  first  wife,  was  rejected  upon  the  ground  afore- 
said, June  2, 1898,  the  claim  of  Samantha,  the  second  wife,  was  admit- 
ted, she  was  recognized  as  the  lawful  widow  of  the  soldier,  and  pension 
allowed  her  under  said  section  from  the  date  of  filing  her  application, 
which  she  is  now  receiving.  The  accrued  pension  due  and  unpaid  on 
the  invalid  certificate  of  the  soldier  at  the  date  of  his  death  was  also 
allowed  and  paid  to  Samantha  as  the  soldier's  widow. 

A  ceremonial  marriage  between  the  soldier  and  said  Mary  0.,  by  a 
justice  of  the  peace  in  the  county  of  Montgomery,  State  of  New  York, 
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on  March  19, 1854,  is  clearly  established  by  the  testimony  of  several 
credible  witnesses,  who  were  present  at  said  marriage  and  witnessed 
the  ceremony,  and  this  fact  is  admitted  and  not  disputed.  It  also 
appears  in  evidence  that  the  soldier  was  married  by  ceremony,  per- 
formed by  a  minister  of  the  gospel,  in  the  county  of  Schuyler,  !N"ew 
York,  on  January  9, 1867,  to  Samantha,  with  whom  he  thereafter  lived 
and  cohabited  as  his  wife  until  the  date  of  his  death.  So  far  as  the 
mere  matter  of  solemnization  is  concerned  both  of  these  marriages  of 
the  deceat^ed  soldier  stand  on  an  equal  footing.  They  were  both  cere- 
monial marriages,  solemnized  in  accordance  with  the  law  of  the  State 
of  New  York,  and  the  validity  of  the  second  marriage  is  asserted,  not 
because  of  any  illegality  of  the  first  marriage,  but  solely  upon  the 
ground  that  said  first  marriage  had  been  dissolved  by  divorce  prior  to 
the  second  marriage  being  contracted. 

The  sole  and  only  issue  presented  by  this  appeal  is  then,  whether 
the  soldier  is  shown  by  the  evidence  to  have  been  divorced  from  his 
first  wife,  Mary  C,  prior  to  his  marriage  to  Samantha,  or  at  any  time. 
If  said  first  marriage  was  lawfully  dissolved  by  a  decree  of  divorce 
rendered  by  a  court  of  competent  jurisdiction  prior  to  the  date  of  said 
second  marriage,  as  alleged,  then  the  soldier  was  competent  to  contract 
said  second  marriage  with  Samantha,  and  she  was  properly  recognized 
and  i)ensioned  as  his  widow.  If,  on  the  contrary,  as  is  asserted  by  this 
appellant,  Mary  C,  she  was  never  divorced  from  the  soldier,  then  the 
soldier  was  incompetent  to  contract  said  second  marriage  with  Saman- 
tha, said  second  marriage  was  illegal  and  absolutely  void  under  the 
laws  of  the  State  of  New  York,  and  Samantha  is  not  his  widow,  and 
the  recognition  and  grant  of  pension  to  her  as  such,  as  well  as  the  rejec- 
tion of  the  claim  of  Mary  0.  for  pension  as  the  widow  of  the  soldier  upon 
the  ground  aforesaid  was  erroneous  and  improper. 

The  testimony  obtained  on  the  special  examination  of  this  case  shows 
that  the  deceased  soldier  and  the  first  wife,  Mary  C,  did  not  live  hap- 
pily together  and  separated  about  the  year  1860,  prior  to  the  soldier's 
enlistment  in  the  Army. 

It  is  asserted  and  claimed  by  the  second  wife,  Samantha,  that  the 
soldier  obtained  a  divorce  from  Mary  C,  in  Schuyler  County,  N.  Y., 
abont  November,  1860. 

The  only  evidence  of  this,  however,  consists  of  the  testimony  of  the 
appellant  and  other  witnesses,  who  state  that  the  soldier,  prior  to  his 
second  marriage  to  Samantha  in  1867,  asserted  that  he  had  procured  a 
divorce  from  bis  first  wife,  Mary  C,  about  November,  1860,  in  the 
supreme  court  for  the  county  of  Schuyler,  N.  Y.,  on  the  ground  of  her 
adultery,  and  also  that  an  attorney  of  said  county  had  stated  that  he 
had  been  employed  by  the  soldier  to  institute  legal  proceedings  in 
said  court  for  a  divorce  from  Mary  0.,  and  had  done  so,  and  obtained 
a  decree  of  absolute  divorce,  dissolving  the  marriage  of  the  soldier  to 
Mary  C.  on  the  ground  of  adultery.    This  attorney,  whose  name  was 
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Van  Dazer,  was  dead  at  the  time  this  case  was  investigated,  bat  a 
private  docket  of  his,  in  the  possession  of  his  daughter,  who  testified 
that  all  the  books  and  papers  left  by  her  fother  relating  to  his  legal 
business  were  in  her  possession,  showed  the  following  entry: 

SupRKMB  Court,  County  of  Sehuyler: 

James  Orr    \ 

.     ,        r  105.    Sammonii  and  complaint  for  divorce.     Served  November  6, 

MARf  C.  ORR.  )  1^'  ^y  ^^'"^^  ^^"• 

No  other  entry,  however,  was  found  in  said  attorney's  docket  relating 
to  said  proceedings,  and  no  papers  whatever  having  reference  to  a  suit 
for  divorce  between  the  deceased  soldier  and  said  Mary  G. 

One  witness,  who  states  that  he  had  been  a  constable  in  said  county 
for  over  thirty  years,  and  had  been  accustomed  to  serve  most  of  T^Q 
Duzer's  pax)ers  for  him,  testifies  that  about  twenty  or  twenty-five  years 
prior  to  giving  his  deposition  Van  Duzer  had  talked  to  him  about  tbe 
matter,  and  had  told  him  he  had  obtained  a  divorce  for  the  soldier  from 
his  first  wife  in  said  court  about  1860,  and  showed  him  at  that  time  a 
bundle  of  papers  which,  the  attorney  said,  were  papers  in  said  suit: 
that  he,  the  witness,  had  examined  the  papers  at  that  time  and  found 
them  all  regular  and  in  proper  shape^  that  the  ground  of  the  complaint 
was  adultery,  and  there  had  been  a  reference  to  take  evidence,  but 
there  was  not  much  evidence  in  the  case,  as  there  was  no  defense,  bat 
does  not  remember  the  name  of  the  referee;  recollects  distinctly  that 
the  decree  of  divorce  was  attached  to  the  other  papers  and  was  prop- 
erly  signed  by  the  judge,  but  can  not  remember  the  name  of  the  judge; 
that  Van  Duzer  told  witness  that  he  was  holding  the  papers  and  would 
not  have  them  entered  or  recorded  until  the  soldier  paid  him  his  fee  for 
obtaining  the  divorce;  and  desired  witness  to  try  and  collect  his  fee 
from  soldier  for  him  is  why  he  showed  him  the  papers  and  talked  to 
him  about  the  matter. 

Several  other  witnesses  testify  that  Van  Duzer  had  declared  and 
asserted  on  various  occasions  that  he  had  obtained  a  divorce  for  the 
soldier  from  Mary  G«,  and  was  holding  the  papers  until  his  fee  was 
paid.  There  is  also  testimony  tending  to  show  that  shortly  after  the 
second  marriage  of  tbe  soldier  to  Samantha,  this  appellant,  Mary  G.,i 
had  him  arrested  on  a  charge  of  bigamy,  but  that  the  charge  against 
him  was  not  pushed  for  some  reason,  and  the  matter  was  dropped,  and 
he  was  discharged;  but  why  he  was  not  prosecuted,  or  why  he  wasj 
discharged  no  one  seems  able  to  state.  None  of  the  witnesses  are  able 
or  willing  to  swear  that  the  prosecution  of  the  soldier  on  this  charge 
was  dropped  for  the  reason  that  he  had  obtained  a  divorce  from  bisl 
first  wife,  although  there  seems  to  have  been  a  more  or  less  vague 
impression  that  such  was  the  reason.  This  appellant,  Mary  C,  and 
several  witnesses  for  her,  testify  positively  that  no  divorce  was  ever 
obtained  by  the  soldier  from  her.  She  states  that  she  appeared  on  one 
occasion  before  the  judge  of  the  supreme  court  in  chambers,  in  response 
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to  a  sammoDs  served  on  her,  at  the  county  seat  of  Schuyler  County, 
N.  Y.,  when  the  soldier  was  present,  and  that  the  judge  at  that  time 
made  some  inquiries  concerning  the  marital  relations  of  herself  and 
the  soldier,  and  informed  the  soldier  he  had  no  grounds  for  a  divorce, 
and  she  never  heard  anything  more  of  the  matter.  It  is  but  just  to 
state,  however,  that  both  this  appellant  and  her  witnesses  are  shown 
by  the  evidence  to  be  unreliable,  and  persons  of  bad  character,  whose 
testimony  is  to  be  taken  with  great  caution  unless  corroborated  by 
other  reliable  evidence. 

The  county  clerk  of  Schuyler  County,  N^.  Y.,  who  is  the  clerk  of  all 
the  courts  of  record  in  said  county,  and  the  legal  custodian  of  all  the 
records  of  said  courts,  has  repeatedly  testified  in  this  case,  both  by  affi- 
davit and  on  special  examination,  that  he  has  made  several  careful  and 
thorough  searches  of  all  the  records  of  the  courts  of  said  county  in  his 
oflBce,  and  has  been  unable  to  find  any  entry  or  record  whatever  of 
divorce  proceedings  ever  having  been  instituted  by  the  deceased  sol- 
dier, James  Orr,  or  by  this  appellant,  Mary  C.  Orr;  and  finds  no  judg- 
ment or  decree  on  record  dissolving  the  marriage  between  said  parties, 
or  divorcing  the  soldier  from  said  Mary  C,  or  anything  pertaining 
thereto. 

He  also  states  that  he  has  been  unable  to  find  any  record  entry  show- 
ing that  said  soldier  had  ever  been  arrested  or  prosecuted  on  a  charge 
of  bigamy;  that^  the  only  record  entry  in  his  oflSce  in  which  the  name 
of  the  soldier  appears  was  at  a  court  of  oyer  and  terminer,  held  in 
the  court-house  in  the  village  of  Havana,  in  and  for  the  county  of 
Schuyler,  on  the  first  Monday  of  December,  1807 :  In  the  matter  of  the 
discharge  of  recognizances,  on  motion  of  the  district  attorney,  it  was 
ordered  by  the  court  that  the  recognizance  of  James  Orr  be  discharged ; 
that,  although  he  has  made  an  exhaustive  search  therefor,  he  has  been 
nnable  to  find  the  recognizance  referred  to,  and  there  is  nothing  on  the 
record  to  show  the  nature  of  the  charge  against  said  James  Orr,  or  why 
the  recognizance  was  discharged. 

The  special  examiner  who  investigated  this  case  reports  that  he  also 
made  a  search  of  the  records  of  said  county,  and  was  unable  to  find  any 
record  of  a  divorce  having  been  granted  to  the  soldier  from  Mary  C,  or 
any  entry  or  record  showing  that  divorce  proceedings  had  ever  been 
instituted  between  said  parties  in  said  county. 

Upon  this  evidence  the  chief  of  the  law  division  of  the  Pension  Bureau, 
on  May  10, 1898,  rendered  the  following  opinion : 

The  weight  of  the  testimony  elicited  by  the  special  examination  had  in  this  case 
would  appear  to  warrant  the  presumption  that  the  soldier  had  been  divorced  from 
the  claimant,  Mary  C.  Orr,  at  the  date  of  his  ceremonial  marriage,  on  January  9, 18()7, 
to  the  claimant,  Samantha  Orr,  and  this  presumption  is  strengthened  by  her  inefiec- 
tnal  effort  to  have  him  prosecuted  for  bigamy ;  and  these  facts  considered,  in  the 
light  that  all  presumptions  of  law  are  in  favor  of  the  validity  of  the  ceremonial  mar- 
riage, the  premises  considered,  I  am  of  the  opinion  that,  upon  the  evidence,  a  divorce 
cau  be  presumed  to  have  been  granted  the  soldier  from  the  claimant,  Mary  C,  and 
that  Samantha  Orr  can  be  considered  the  soldier's  legal  widow. 
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Acting  upon  this  opinion,  the  action  was  taken  in  the  claims  as  has 
hereinbefore  been  set  forth. 

Witli  the  conclusions  of  the  chief  of  the  law  division,  and  the  action 
of  the  Pension  Bnreau  predicated  thereon,  I  am  totally  unable  to  agree. 

They  are  not  only  not  warranted  by  the  facts  in  evidence  in  this  ease, 
but  are  violative  of  the  most  fundamental  princi^^es  of  evidence. 

In  the  first  place,  even  if  this  were  a  case  which  would  admit  of  a 
presumption  in  favor  of  the  validity  of  either  marriage  of  the  soldier, 
there  would  unquestionably  be  no  greater  or  stronger  presumption  in 
favor  of  the  second  ceremonial  marriage  to  Samantha,  as  seems  to  have 
been  assumed  by  the  chief  of  the  law  division,  than  there  would  be  in 
lavor  of  the  validity  and  continuance  of  the  first  ceremonial  marriage 
to  Mary  C.  As  has  been  heretofore  stated,  they  are  shown  to  have 
been  both  ceremonial  marriages,  solemnized  in  strict  accordance  with 
the  law  of  th<3  State  of  New  York,  and  if  there  could  be  any  pre>8ump- 
tion  about  it  it  would  rather  be  in  favor  of  the  continuance  of  the  first 
marriage  relation,  the  legality  and  validity  of  which  has  never  been 
<luestioned,  than  of  the  second  marriage,  the  validity  and  legality  of 
which  rests  solely  upon  the  assertion  by  the  ])arty  interested  that  the 
first  marriage  had  been  legally  dissolved  i)rior  to  its  contraction.  In 
order  to  sustain  said  second  marriage  the  party  asserting  it  must  estab- 
lish this  fact,  and  must  establish  it  by  legal  evidence;  the  burden  of 
proof  is  wholly  upon  the  second  wife,  Samautha,  in  this  case,  to  show 
the  dissolution  of  the  first  marriage.  It  is  true  that  in  certain  cases, 
where  it  is  a  matter  of  doubt  and  the  absolute  and  positive  facts  can 
not  be  ascertained,  and  nothing  appears  to  the  contrary,  courts  will 
sometimes,  from  motives  of  public  policy,  presume  the  dissolution  by 
divorce  of  a  former  marriage  in  order  to  sustain  an  existing  or  subse- 
quent marriage  relation  entered  into  under  the  forms  of  law  and  long 
acquiesced  in,  acted  upon,  and  recognized  by  the  parties,  but  this  is  a 
case  where  no  presumption  whatever  would  or  could  arise.  The  faotcs 
of  this  case  do  not  admit  of- a  presumption  in  favor  of  the  validity  of 
the  second  marriage  of  the  soldier  to  Samantha,  but  demand  and  require 
absolute  proof  that  his  first  marriage  to  Mary  C.  had  been  dissolved 
by  divorce,  as  alleged.  Here  it  is  asserted  and  alleged,  as  the  sole 
ground  for  the  legality  of  the  second  marriage,  that  the  soldier  had 
been  divorced  from  his  first  lawful  wife  in  a  certain  county  and  State, 
by  a  certain  court,  and  at  a  certain  time.  Consequently  the  only  evi- 
dence that  could  be  admitted  to  sustain  said  allegation  would  be  the 
re(M)rd  of  the  decree  of  said  C/Ourt  granting  such  divorce,  and  unless 
such  record  was  produced  or  its  absence  i)roperly  accounted  Ibr  and 
explained  no  divorce  could  be  established.  In  this  case  the  evidence 
shows  that  there  is  no  record  whatever  in  the  county  of  Schuyler  and 
State  of  New  York  showing  that  any  court  in  said  county  ever  granteii 
a  decree  of  divorce  dissolving  the  marriage  between  the  soldier  and 
Mary  C,  or  that  legal  proceedings  were  ever  instituted  by  either  of 
said  parties  for  that  purpose. 
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It  is  more  than  probable  from  tbe  evidence  that  the  soldier  did  employ 
the  attorney  Van  Duzer  to  bring  a  sait  for  a  divorce  from  Mary  C. 
about  November,  1860,  and  that  the  attorney,  under  the  practice  in 
New  York,  prepared  a  complaint  in  said  suit  and  had  this  appellant 
served  with  a  summons  to  answer,  as  his  private  docket  shows,  but, 
andoubtedly,  he  took  no  further  steps  in  the  matter,  at  least  no  legal 
or  binding  steps,  for  the  records  of  the  supreme  court  for  the  county 
of  Schuyler  show  that  said  suit  never  even  got  into  court. 

Even  if  it  were  possible  to  suppose,  which  would  be  an  absurdity, 
that  the  attorney  could,  under  the  law  and  practice  in  New  York,  or 
anywhere  else,  carry  through  said  divorce  proceedings  to  a  final  judg- 
ment, including  a  reference  to  take  testimony  by  a  referee,  and  obtain 
a  decree  of  divorce  signed  by  the  judge  of  the  court  in  some  private 
and  mysterious  way  outside  of  court,  with  never  an  entry  or  order  of 
record,  such  proceedings  and  decree  would  be  absolutely  and  wholly 
nagatory,  and  of  no  binding  or  legal  force  and  effect  whatever,  and 
wonid  not  constitute  a  divorce  under  the  laws  of  the  State  of  New  York 
or  of  any  other  State  or  civilized  country.  Courts  speak  only  by  their 
records,  and  where  it  is  asserted  that  a  certain  proceeding  was  had, 
and  a  certain  judgment  or  decree  rendered  by  a  certain  court,  the  only 
proof  of  that  fact  is  the  record  of  the  court.  Not  only  is  there  no 
proof  .in  this  case  that  a  decree  of  divorce  was  ever  obtained  by  the 
soldier  from  his  first  wife,  Mary  C,  but  there  is  no  proof  that  he  ever 
commenced  legal  proceedings  to  obtain  a  divorce.  The  fact  that  be 
employed  an  attorney  to  bring  such  a  suit,  and  that  the  attorney  took 
the  preliminary  steps  to  do  so,  and  had  a  bundle  of  papers  in  his  pos- 
session which  he  stated,  to  persons  ignorant  of  the  law,  were  the  divorce 
papers,  or  **  the  bill  of  divorce,"  whatever  that  may  mean,  in  the  case 
of  the  soldier  and  his  first  wife,  Mary  C,  is  no  evidence  whatever  that 
such  a  suit  was  ever  brought,  or  such  a  decree  obtained  when  the  rec- 
ords of  the  court  fail  to  show  any  entry,  order,  judgment,  or  decree 
relating  to  the  matter,  and  is  unworthy  of  serious  consideration.  The 
foregoing  is  so  plain  and  obvious  a  proposition  that  it  does  not  admit 
of  argument,  and  requires  no  citation  of  authorities  to  8upxx)rt  it. 
There  is  no  proof  in  this  case  that  any  of  the  public  legal  records  of 
Schuyler  County,  N.  Y.,  have  been  lost  or  destroyed.  There  Is  testi- 
mony to  the  effect  that  some  years  ago  the  county  seat  of  said  county 
was  removed  from  one  town  to  another,  and  the  suggestion  is  made 
that  perhaps,  in  the  removal,  the  papers  and  record  in  this  hypothetical 
divorce  suit  between  the  soldier  and  his  first  wife  were  lost,  but  no  wit- 
ness is  able  to  testify  that  this  is  the  fact,  and  the  testimony  ol  tlie 
county  clerk,  the  legal  custodian  of  said  records  and  papers,  shows 
conclusively  tliat  the  records  of  said  county  are  intact,  and  have  not 
been  lost  or  destroyed. 

The  inference  that  appears  to  have  been  drawn  from  the  testimony 
that  the  soldier  had  been  arrested  after  his  second  marriage  on  a 
p.  D.— VOL.  10 23 
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charge  of  bigamy  at  the  instance  of  this  appellant,  Mary  C,  and  had 
not  be^n  prosecated,  but  had  been  discharged  without  trial  is  wholly 
unwarranted  by  the  evidence  in  this  case.  The  testimony  £uls  utterly 
to  show  why  or  for  what  reason  said  criminal  charge  against  him  was 
not  pushed. 

There  is  no  proof  whatever  that  he  was  discharged  and  released  from 
arrest  because  of  the  fact  tbat  he  had  been  divorced  from  his  first  wife, 
as  seems  to  have  been  assumed. 

In  fact,  there  is  no  legal  evidence  that  the  soldier  ever  was  arrested 
and  prosecuted  for  bigamy  at  all.  Such  testimony  as  there  is  on  the 
subject  is  open  to  the  same  objection  that  has  been  herein  x>ointed  oat 
to  the  testimony  relative  to  a  divorce  between  these  i>arties. 

If  the  soldier  was  ever  arrested  and  held  on  a  criminal  charge  for 
bigamy  in  Schuyler  County,  N.  Y.,  such  fact  must  be  shown  by  the 
record  of  the  proper  tribunal  of  said  county  before  and  in  which 
such  proceedings  were  had,  or  the  absence  of  such  record  must  be 
accounted  for  before  the  vague  and  indefinite  recollection  of  witnesses 
twenty-five  or  thirty  years  atlterwards  could  be  heard  or  admitted  in 
evidence. 

But  even  if  it  were  shown  by  the  record  that  the  soldier  had  been 
arrested  for  bigamy,  as  alleged,  and  had  been  discharged  upon  a  prelim- 
inary examination  upon  the  ground  that  he  had  been  divorced  from 
Mary  O.  it  would  amount  to  nothing,  and  would  prove  nothing  in  this 
case,  when  the  records  of  the  identical  court  in  which  it  was  alleged 
said  divorce  was  obtained  failed  utterly  to  show  that  any  such  divorce 
had  ever  been  granted  or  any  suit  for  a  divorce  had  ever  been  com- 
menced by  either  of  said  parties  therein. 

It  is  true  that  the  evidence  shows  that  this  appellant  is  a  woman  of 
bad  and  immoral  character;  that  her  original  separation  from  the  sol- 
dier was  occasioned  by  her  bad  conduct,  and  that  she  has  sustained 
immoral  and  licentious  relations  with  otiier  men,  more  or  less  continu- 
ously, from  that  time  to  the  present,  and  it  is  more  than  probable,  from 
the  testimony,  that  she  has  forfeited  her  title  to  pension  as  the  widow 
of  the  soldier  under  the  provisions  of  the  second  section  of  the  act  of 
August  7,  1882,  by  her  open  and  notorious  adulterous  cohabitation 
since  the  passage  of  said  act  and  since  the  soldier's  death;  but  this  is 
a  matter  for  after  consideration  upon  the  readjudication  of  her  claim 
for  pension,  and  has  no  bearing  whatever  upon  the  issue  presented  by 
this  appeal,  which  is,  solely  and  simply.  Was  her  marriage  to  the 
soldier  ever  legally  dissolved  by  divorce!  In  view  of  the  considera- 
tions that  have  been  herein  pointed  out,  this  question  must,  undoubt- 
edly, be  answered  in  the  negative. 

A  perfectly  legal  and  binding  ceremonial  marriage  between  the  sol- 
dier and  Mary  C,  this  appellant,  is  established  by  the  evidence  and 
admitted  by  all  parties.  No  legal  dissolution  of  said  marriage  by 
divorce  is  shown,  but  the  legal  relation  of  man  and  wife  thereby  created 
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subsisted  and  existed  between  said  parties  not  only  at  the  date  of  tbe 
second  marriage  of  tbe  soldier  to  Samantha,  bat  continued  until  it  was 
dissolved  by  tbe  death  of  the  soldier,  and  this  appellant,  Mary  C,  is, 
in  law,  the  widow  of  the  soldier,  and  Samantha  never  was,  under  the 
law  of  the  State  of  New  York,  the  lawful  wife  of  the  soldier,  and  is 
not  his  widow,  and  can  not  lawfully  be  recognized  or  pensioned  as  such. 

Therefore  the  rejection  of  this  claim  of  Mary  C.  Orr  for  pension  as 
the  widow  of  said  soldier,  upon  the  ground  stated,  is  hereby  set  aside 
and  reversed,  and  you  are  requested  to  cause  said  claim  to  be  reopened^ 
reconsidered,  and  readjudicated  upon  its  merits. 

It  follows,  from  the  foregoing,  that  the  action  granting  a  pension  to 
the  second  wife,  Samantha,  as  the  widow  of  said  soldier  should  also  be 
set  aside,  her  present  certificate  canceled,  and  she  be  dropped  from 
the  rolls  as  having  been  erroneously  pensioned,  and  you  are  requested 
to  take  such  action. 

Although  the  allowance  of  accrued  pension  and  pension  as  widow  to 
Samantha  was  erroneous  and  wholly  unwari*anted  by  the  law  and  the 
evidence  in  this  case,  such  error  apx>ears  to  be  irremediable,  since  it 
does  not  appear  that  there  was  any  irand,  misrepresentation,  or  bad 
faith  on  the  part  of  Samantha  in  prosecuting  her  claim  for  pension  as 
widow  or  procuring  the  allowance  of  accrued  pension.  The  improper 
and  erroneous  allowance  and  payment  of  pension  to  Samantha  was  the 
result  of  an  error  of  judgment  and  of  law  in  the  adjudication  of  these 
claims  in  the  Pension  Bureau,  and,  under  the  decisions  of  this  Depart- 
ment, no  recovery  can  be  had  from  her  to  reimburse  the  Government 
for  payments  that  have  been  erroneously  made  to  her. 


DESERTION-DISCHARGK-MILITARY  AGE-ACT  JUNE  «7,  1890. 

Aura  HBTHERiNaTON  (widow). 

A  minor  18  years  of  age  coald,  in  1861,  enlist  in  the  regular  or  volnnteer  service,  and 
that  prior  to  the  act  of  May  15, 1872,  such  enlidtment  was  valid  without  the 
written  consent  of  parent  or  guardian. 

Soldier  enlisted  June  1, 1861,  in  Company  I,  First  Minnesota  Volunteer  Infantry,  at 
the  age  of  19  years  and  10  months.  He  deserted  from  said  service  June  19, 1861, 
and  the  charge  of  desertion  has  not  heen  removed  on  the  records  of  the  War 
Department.  While  a  deserter  he  again  enlisted  in  Company  H,  First  Minnesota 
Volunteer  Cavalry,  November  3, 1862,  and  was  discharged  November  24, 1863. 

HM,  That  his  first  enlistment  was  valid  and  his  desertion  therefrom  bars  hi«  widow's 
right  to  pension  under  the  act  of  June  27,  1890.  See  the  cases  of  John  Norton 
(9  P.  D.,  382);  Instructions  to  Commissioner  of  Pensions  (4  P.  D.,  382);  Susan 
Colgin  (5  P.  D.,  127) ;  James  Cullen  (6  P.  D.,  72) ;  Kate  Eibel  (7  P.  D.,  179) ;  Mary  E. 
Walker  (ibid,  197) ;  Elizabeth  J.  Half  hill  (8  P.  D.,  467) ;  Bessie  C.Wheeler  (9  P.  D., 
155) ;  Susan  Williams  (10  P.  D.,  82),  and  De  Witt  C.  Nash  (ibid,  141). 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PerisionSj 

October  31,  1899. 

Aura,  widow  of  James  B.  Hetherington,  alias  James  W.  Hethering- 
ton,  late  private  Gompaby  I,  First  Minnesota  Infantry,  and  Oorapa' 
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H,  Fiist  Minnesota  Cavalry,  appealed  by  her  attorneys  November  21, 
1898,  from  the  Bureau  action  of  February  11,  1898,  rejecting  her  wid- 
ow's claim  Ko.  637629,  filed  July  20,  1897,  under  the  act  of  June  27, 
1890,  on  the  ground  that  soldier  was  not  honorably  discharged  from 
his  former  service  in  Company  I,  First  Minnesota  Infantry,  but  deserted 
therefrom  June  19,  1861,  as  shown  by  the  records  of  the  War  Depart- 
ment. 

It  is  contended  that  soldier  was  a  minor  when  he  first  enlisted  and 
that  therefore  said  first  enlistment  was  void  according  to  the  decision 
in  the  case  of  Jasper  M.  Stine  (9  P.  D.,  488).  Also  that  the  honorable 
discharge  named  in  the  act  of  June  27,  1890,  referred  only  to  legal 
services  created  by  a  valid  enlistment. 

The  records  of  the  War  Department  show  that  James  W.  Hether- 
ington  enlisted  June  1,  1861,  in  Company  I,  First  Minnesota  Infantry, 
and  desertetl  June  19, 1801 ;  that  he  again  enlisted  under  the  same 
name  in  Company  H,  First  Minnesota  Cavalry,  November  3,  1862,  and 
was  mustered  out  November  24, 1863. 

The  evidence  shows  that  James  B.  Hetherington,  whom  it  is  assumed 
is  the  same  person  who  enlisted  under  the  name  of  James  W.  Hether- 
ington, was  married  to  claimant  July  3  1867,  and  died  June  27,  1891. 

The  only  evidence  of  his  age  is  shown  by  the  testimony  of  two  wit- 
nesses, who  testify  that  he  was  born  July  31, 1841.  This  would  make 
his  age  over  19  years  at  the  date  of  his  enlistment,  or  19  years  10  mouths 
and  18  days  when  he  deserted  eighteen  days  after  his  first  enlistment 

The  act  of  Congress  of  May  8, 1792  (sec.  1625,  liev.  Stat.)  provides 
that— 

Every  able-bodied  male  citizen  of  the  respective  States,  resident  therein,  who  is 
of  the  age  of  eighteen  years  and  under  the  age  of  forty-five  years,  shall  be  enrolled 
in  the  militia. 

Section  1642  provides  that  the  President  may — 

call  forth  such  number  of  the  militia  of  the  States  *  *  *  as  he  may  deem  nec- 
essary to  repel    *     *     *    invasion  or  suppress  rebellion. 

Section  2  of  article  2  of  the  Constitution  provides  that — 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the  United 

States,  and  of  the  militia  of  the  several  States,  when  called  into  the  actual  service  of 

the  United  States. 

Section  1644  provides  that — 

The  militia,  when  called  into  the  actual  service  of  the  United  States,  •  *  • 
shall  be  subject  to  the  same  rules  and  articles  of  war  as  the  regular  troops  of  the 
United  States. 

Under  these  laws  the  President  issued  his  first  proclamation  of  May  3, 
1861,  for  volunteers,  and  under  this  call  soldier  first  enlisted.  Beings 
over  18  years  of  age  and  an  able-bodied  citizen,  he  was  subject  to  the 
call  of  the  President,  and  could  have  been  compelled  to  render  mili- 
tary duty.  The  disobedience  of  an  order  of  the  President  calling  forth 
the  militia  renders  a  citizen  liable  to  trial  by  a  court-martial.  Martin 
V.  Mott  (12  Wheat.,  19);  Houston  v.  Moore  (5  Wheat,  1). 

Having  volunteere<l,  he  contracted  to  perform  a  military  duty  which 


DECISIONS   RELATING   TO   PENSIONS.  357 

coald  have  been  legally  enforced,  and  he  could  not  repudiate  the  con- 
tract, by  desertion  or  otherwise,  on  the  ground  that  he  was  under  21 
years  of  age. 

As  stated  in  the  case  of  Jasper  M.  Stine  (9  P.  D.,  488),  prior  to  1864 
the  minimum  age  of  enlistment  was  18  years,  but  the  draft  act  of  July 
14, 1864,  reduced  the  age  of  the  recruit  from  18  to  16  years.  (See  13 
Stat.  L.,  p.  380,  sec.  5.) 

On  May  16, 1872,  Congress  enacted  that — 

No  person  under  the  age  of  twenty-one  years  shall  be  enlisted  or  mustered  into  the 
military  service  of  the  United  States  without  the  written  consent  of  his  parents  or 
guardians:  Provided,  That  such  minors  shall  have  such  parents  or  guardians  entitled 
to  his  custody  or  control.     (See  17  Stat.  L.,  117.) 

I  am  therefore  of  the  opinion  that  a  minor  18  years  of  age  could  enter 
into  a  valid  contract  of  enlistment  in  the  United  States  regular  or  vol- 
unteer service  in  1861,  and  that  prior  to  the  act  of  May  15,  1872,  such 
enlistment  was  valid  without  the  written  consent  of  parent  or  guardian; 
that  soldier's  first  enlistment  and  his  desertion  therefrom  bars  his  widow 
firom  receiving  a  pension  under  the  act  of  June  27, 1890. 

The  first  condition  of  her  title  to  pension  under  said  act  is  that  her 
husband  shall  have  served  ninety  days  or  more  in  the  Army  or  Navy 
of  the  United  States  during  the  late  war  of  the  rebellion  and  been  hon- 
orably discharged,  and  it  has  been  uniformly  held  by  this  Department 
that  soldier  must  have  been  honorably  discharged  from  all  service  con- 
tracted to  be  performed  during  the  war  of  the  rebellion  to  entitle  him 
or  his  widow  to  a  pension  under  the  said  act.  See  Instructions  to  Com- 
missioner of  Pensions  by  Assistant  Secretary  Bussey  (4  P.  D.,  226); 
Susan  Colgin  (5  P.  D.,  127);  James  Cullen  (6  P.  D.,  72);  Kate  Eibel 
(7  P.  D.,  179);  Mary  E.  Walker  (ibid,  197);  Elizabeth  J.  Half  hill  (8 
P.  D.,  467);  Bessie  C.  Wheeler  (9  P.  D.,  155);  Susan  Williams  (10  P.  D., 
82),  and  De  Witt  O.  Nash  (ibid,  141). 

I  am  therefore  of  the  opinion  that  the  action  appealed  from  was  not 
error,  and  said  action  of  rejection  is  accordingly  affirmed. 


FEE-ATTORNEYSIIIP-LIMITATION. 

James  Rose  (claimant). 
MiLo  B.  Stevens  &  Co.  (attorneys). 

Where  a  pension  claim  has  been  rejected  by  the  Bureau  of  Pensions  and  its  action 
has  been  afifirmed  by  the  Department  the  claim  is  at  an  end,  and  the  authority 
of  the  attorney  is  terminated.  However,  it  is  not  necessary  for  said  attorney  to 
obtain  a  new  power  of  attorney  in  his  favor  for  the  institution  of  new  prooeed- 
ings,  provided  the  claimant  cooperates  with  him  therein,  and  has  not  in  the 
meantime  authorized  another  attorney  to  institute  such  proceedings. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

October  31j  1899. 

Milo  B.  Stevens  &  Co.,  of  Wasbington,  D.  C,  April  25, 1898,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
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issue  of  July  25, 1894,  in  the  claim  for  pension,  under  the  general  law, 
of  James  Rose,  Company  C,  One  hundred  and  sixty-second  Ohio 
National  Guard  Volunteer  Infantry. 

Milo  B.  Stevens  &  Co.,  of  Cleveland,  Ohio,  May  2,  1883,  in  behalf  of 
the  above-named  soldier,  filed  a  claim  for  pension  under  the  general  law 
in  which  rheumatism  was  alleged  as  a  cause  of  disability  incurred  while 
in  the  service.  The  claim  was  rejected  August  8, 1883,  upon  the  ground 
of  no  ratable  disability  from  date  of  filing  claim.  The  appellants  filed 
articles  of  agreement  and  filed  evidence  May  15, 1886,  April  25  and 
June  27,  1887,  and  April  6, 1888.  On  April  14,  1889,  they  entered  an 
appeal  from  the  action  of  the  Bureau  rejecting  the  claim.  Said  action 
was  affirmed  by  decision  of  the  Department  dated  August  15, 1891.  A 
copy  of  the  decision  was  mailed  to  the  appellant  August  20, 1891.  On 
March  22,  1892,  they  filed  evidence. 

B.  A.  Penn,  of  Massillon,  Ohio,  February  19, 1892,  filed  a  power  of 
attorney  and  evidence.  He  again  filed  a  power  of  attorney  on  March 
19,  1894,  and  filed  evidence  on  August  10, 1892,  and  August  2, 1893. 

On  July  25,  1894,  certificate  issued  to  allow  pension  from  date  of 
filing  on  account  of  disability  due  to  rheumatism.  On  said  issue 
Messrs.  Stevens  &  Co.  were  denied  a  fee;  hence  this  appeal. 

From  the  foregoing  it  appears  that  in  view  of  all  the  evidence  filed 
by  the  appellant  the  action  of  the  Bureau  was  affirmed  by  decision 
dated  August  15,  1891,  and  appellants  were  so  notified.  March  22 
following,  within  a  year,  but  after  the  lapse  of  thi-ee  months,  they  filed 
evidence.  They  have  been  denied  a  fee  upon  the  ground  that  they 
forfeited  their  rights  by  neglecting  the  case. 

There  is  no  specific  rule  applicable  to  the  facts  here  arising.  Rule 
13  of  the  rules  of  practice  provides  for  the  filing  of  a  motion  for  recon- 
sideration in  the  Bureau.  There  is  no  rule  relative  to  the  time  in 
which  a  motion  for  reconsidering  a  decision  of  this  Department  must 
be  filed  or  for  taking  any  other  steps  in  order  to  preserve  an  attorney's 
rights.  It  may  be  contended  that  rule  12  of  the  rules  of  practice  gov- 
erns under  the  conditions  above  set  forth,  and  that  an  attorney  would 
be  entitled  to  one  year,  unless  a  shorter  time  was  prescribed  by  some 
other  rule,  in  which  to  take  proceedings  looking  to  the  further  prosecu- 
tion of  a  case.  Bat  I  am  inclined  to  the  view  that  a  decision  of  this 
Department,  like  that  of  any  tribunal  of  last  resort,  is  to  be  regarded 
as  final,  and  that  when  the  action  of  the  Bureau  rejecting  a  claim  is 
affirmed  by  this  Department  for  the  time  at  least  it  must  be  considered 
that  the  claimant,  under  the  law  by  which  he  seeks  a  pension,  is  with- 
out a  pensionable  status,  and  the  claim  is  at  an  end.  Further  proceed- 
ings may  be  entertained,  it  is  true,  but  such  proceedings  must  be  viewed 
in  another  light  than  as  a  continuation  of  those  proceedings  upon 
which  the  claim  stood  rejected. 

It  is  within  the  discretion  of  the  Secretary  to  review  the  case.  Far- 
ther proceedings  in  the  claim  are  not  entertained  as  a  matter  of  right, 
or  as  of  course.    The  claim,  as  viewed  by  the  Bureau  and  by  this 
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Department,  is  completed  when  the  Department  affirms  the  action  of 
the  Bnreau  rejecting  it.  Therefore  it  reasonably  and  necessarily  fol- 
lows that  the  rules  of  practice  contain  nothing  as  to  the  time  in  which 
farther  steps  in  the  prosecution  of  a  case  must  be  taken*  Proceedings 
in  a  claim  that  Ibliow  the  affirmation  by  this  Department  of  the  rejec- 
tion of  a  claim  for  pension  by  the  Bureau  are  to  be  regarded  as  pro- 
ceedings de  novo,  and  in  said  proceedings  the  first  attorney  to  file  a 
valid  j^wer  authorizing  him  to  prosecute  the  claim  for  pension  is 
entitled  to  recognition  unless  the  claimant,  subsequent  to  a  decision 
of  the  Department  affirming  the  action  of  the  Bureau  rejecting  his 
claim  for  pension  and  prior  to  the  appearance  of  some  other  attorney 
in  the  case,  cooperates  with  the  attorney  of  record. 

In  the  particular  case  it  appears  that  these  appellants  took  no  action 
in  the  claim  until  after  another  attorney  had  filed  evidence  of  his 
authority  to  prosecute  the  case.  They  then  filed  evidence  which  may 
proi>erly  be  considered  as  looking  to  the  reopening  of  the  claim.  While 
this  proceeding  is  proper,  I  am  not  of  the  opinion  that  the  appellants' 
authority  to  prosecute  the  case  was  renewed  thereby,  or  that  they  had 
any  more  warrant  of  authority  to  do  this  than  to  file  a  motion  for 
reconsidering  the  decision  of  the  Department,  and  which  latter  step 
depends  upon  the  fact  whether  the  claimant  had  seen  fit  to  appoint 
another  attorney.  This  he  could  do  at  any  time  subsequent  to  the 
disposition  of  the  claim  by  the  Department  and  before  he  again 
cooperated  with  the  appellants. 

Appellants  were  notified  August  20,  1891,  of  the  departmental  deci- 
sion. Mr.  Penn  filed  a  power  of  attorney  and  evidence  February  19, 
1892.  The  appellants  filed  evidence  March  22,  1892.  As  Mr.  Penn 
was  the  first  attorney  to  commence  proceedings  de  novo,  he  was  entitled 
to  recognition,  and  having  prosecuted  the  claim  to  a  successful  issue 
without  neglect  on  his  part  he  was  entitled  to  a  fee. 

As  the  appellants  failed  to  secure  the  allowance  of  pension,  action 
denying  them  a  fee  was  proper. 

Action  affirmed. 


declaratlons-sutticrent  averments. 
William  H.  Hagarty. 

A  declaration  for  pension  containing  the  necessary  averments  of  facts  is  valid, 
although  it  may  have  been  executed  npon  the  same  day  of  master  out,  after  the 
claimant  has  been  discharged  and  is  entirely  Severed,  in  fact  and  in  law,  from 
the  service  and  is  no  longer  subject  to  military  duty  or  discipline. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 
November  11,  1899. 

William  H.  Hagarty  enlisted  in  Company  D,  First  Illinois  Infantry, 
April  26, 1898,  in  the  war  with  Spain,  and  was  mnstered  out  of  service 
November  23, 1898.- 
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Ou  the  day  of,  bat  subseqaeiit  to,  master  oat  he  executed  a  declara- 
tion for  pension,  appointing  Messrs.  Charles  and  William  B.  Eang,  of 
Washington,  D.  C,  as  his  lawfal  attorneys  in  the  prosecation  of  said 
claim.  The  attorneys  filed  the  declaration  in  the  Bureau  of  Pensions 
on  November  28, 1898;  whereapon  they  were  informed  that,  "as  the 
declaration  was  executed  on  a  date  prior  to  the  time  when  title  to  pen- 
sion accrued,  it  is  held  to  be  invalid  and  will  confer  no  title."  Thi^ 
action  was  apparently  based  upon  departmental  decisions  in  like  cases. 

The  attorneys  filed  an  appeal  from  said  action  on  September  25, 1899, 
and  as  the  question  at  issue  had  been  ruled  upon  by  the  Department 
in  other  like  cases,  the  case  was  referred  to  the  Assistant  Attorney- 
General  for  the  Department  on  October  2, 1899,  for  his  opinion. 

His  opinion  was  rendered  on  October  25, 1899,  as  follows : 

Washington,  October  25,  1899, 
The  Secretary  of  the  Interior. 

Sir  :  I  am  in  receipt,  at  the  suggestion  of  Mr.  Assistant  Secretary  Davis,  approved 
by  you,  of  the  papers  in  the  pension  claim  No.  1212792,  war  with  Spain,  of  William 
H.  Hagarty,  with  request  for  an  opinion  as  to  the  validity  of  a  declaration  execnted 
by  Hagarty  the  same  day  on  which  he  was  mustered  out  of  the  service  of  the  United 
States. 

It  appears  from  the  report  of  the  War  Department  that  Hagarty  was  enrolled  as  a 
private  in  Company  D,  First  Illinois  Infantry,  April  26,  1898,  and  was  mastered  oat 
of  service  November  23,  1898.  On  the  last-mentioned  date,  but  a  few  hoars  suhse- 
qnent  to  his  muster  out,  he  executed,  in  due  form,  an  application  or  declaration  for 
pension,  alleging  service  and  discharge  therefrom  as  above  and  that  he  was  then 
"totally  disabled  from  obtaining  his  subsistence  by  manual  labor"  by  reason  of  the 
effects  of  ^'typhoid  fever,  resulting  in  impaired  vision,  rheumatism,  disease  of  kidneys 
and  liver,  and  heart  trouble,  and  bowel  complaint,^'  contracted  in  the  service  and  in 
the  line  of  his  duty.  Five  days  later,  November  28,  1898,  the  declaration  was  filed 
in  the  Pension  Office.  May  13,  1899,  the  declaration  was  by  that  office  held  to  be 
invalid  and  to  '^  confer  no  rights  upon  anyone,  because  it  was  executed  on  a  date 
prior  to  the  time  when  title  to  pensiou  accrued,"  and  a  blank  declaration  was  for- 
warded to  the  claimant  for  execution  and  filing.  A  second  declaration  was  executed 
by  him  June  7  and  tiled  in  the  Pension  Office  June  12,  1899. 

The  action  of  the  Pension  Office  rejecting  the  first  declaration  filed  by  Hagarty 
appears  to  have  been  based  upon  a  decision  of  the  Department,  dated  March  29. 1899, 
in  the  case  of  William  H.  Walcutt,  a  claim  for  pension  on  account  of  disability 
alleged  to  be  due  to  his  military  service  in  the  war  with  Spain,  wherein  it  was  held 
that— 

A  declaration  for  pension  executed  before  the  right  to  receive  pension  accrues  is 
absolutely  void. 

The  decision  in  the  case  of  Walcutt  was  cited  with  approval  and  followed  in  the 
ease  of  George  M.  Hoffman  (10  P.  D.,  268),  decided  by  the  Department  July  14, 1899. 
In  the  case  of  Walcutt  the  declaration  was  executed  January  9, 1898,  eleven  days 
before  he  was  discharged  from  the  service,  and  was  filed  in  the  Pension  Office  the  day 
after  his  discharge.  Hofl'man's  declaration  was  executed  December  6,  1898,  the  day 
he  was  diseharged,  and  was  tiled  in  the  Pension  Office  two  days  later.  It  was  alleged 
by  Hofiman  that  his  declaration  was  executed  subsequent  to  his  discharge,  althongh 
on  the  same  day,  and  such  allegation  was,  in  efi^ect,  accepted  as  true  in  the  decision 
in  his  case. 

It  appears  from  the  foregoing  that  the  facts  in  the  Walcutt  case  dififer  materially 
from  those  in  the  case  at  bar,  but  that  the  facts  in  the  cases  of  Hoffman  and  Hagarty 
-re  essentially  similar  throughout.  ^ 
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An  examination  of  the  casee  of  C.  D.  Pennabaker  (2  P.  D.,  257),  H.  S.  Berlin  (4  P.  D., 
97),  and  Timothy  L.  Carley  (7  P.  D.,  12),  cited  in  the  Walcutt  case,  shows  that  none 
of  them  are  in  point  in  the  case  at  bar.  In  the  Pennabaker  case  the  declaration 
was  for  pension  under  the  act  of  January  29,  1887  (24  Stat.,  371),  and  although  filed 
after  the  approval  of  the  act,  was  held  to  be  invalid  because  executed  prior  to  such 
approval.  In  the  Berlin  case  declarations  for  pension  under  the  act  of  June  27, 1890 
(26  Stat.,  182),  executed  prior  to  the  approval  of  the  act,  but  61ed  subsequently 
thereto,  were  held  to  be  good  and  sufficient  notwithstanding  such  prior  execution. 
The  Carley  case  was  under  the  act  of  June  27,  1890.  The  declaration  was  executed 
and  filed  after  the  passage  of  the  act.  The  questions  considered  related  not  to  the 
validity  of  the  declaration,  but  to  the  date  of  the  commencement  of  pension. 

In  the  ease  at  bar  pension,  if  allowed,  can  not  commence  prior  to  the  date  of  filing 
the  application  (act  of  March  3, 1879,  20  Stat.,  469).  The  allowance  or  payment  of 
pension  and  pay  for  military  or  naval  service,  at  the  same  time  or  for  the  same 
period,  is  prohibited,  as  set  forth  in  the  following  provisions  of  law  (sec.  4724,  U.  S. 
Rev.  Stat.,  and  act  of  March  3,  1891,  26  Stat.,  1082) : 

"No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as  an 
invalid  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  disability  for 
which  the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower 
grade,  or  in  the  civil  branch  of  the  service. 

''That  hereafter  no  pension  shall  be  allowed  or  paid  to  an  officer,  noncommissioned 
officer,  or  private  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  either 
on  the  active  or  retired  list.'' 

While  these  statutory  provisions  would  seem  to  preclude,  or  at  least  to  render 
ineffectual,  the  filing  of  an  application  for  penson  before  discharge,  and  while  the 
claimant  could  not  well  execute  an  application  for  pension  before  that  time,  for  the 
reason  that  he  could  not  truthfully  allege  discharge  from  the  service,  an  item  of 
proof  essential  to  pension,  there  is  no  provision  of  law,  express  or  implied,  nur  any 
official  regulation,  prohibiting  the  execution  of  an  application  for  pension  after  dis- 
charge from  the  service,  when  all  the  facts  necessary  to  be  proven  in  order  to  entitle 
the  applicant  to  pension  may  be  truly  alleged,  even  though  such  execution  be  on 
the  same  day  as  the  discharge. 

The  facts  that  in  law  and  practice  parts  of  a  day  are  not  regarded  in  paying  the 
soldier  at  discharge,  and  that  pension  may  not  be  paid  to  include  the  day  of  dis- 
charge, furnish,  in  my  opinion,  no  sufficient  ground  for  the  conclusion  that  a  decla- 
ration or  application  for  pension  executed  on  the  day  of  the  applicant's  discharge 
from  the  service,  but  after  he  has  been  discharged  and  is  entirely  severed,  in  fact 
and  in  law,  from  the  service,  and  is  no  longer  subject  to  military  duty  or  discipline, 
is  null  and  void.  On  the  contrary,  I  am  of  opinion  that  such  an  application,  duly 
executed  and  containing  the  necessary  averments  of  fact,  is  valid. 
Very  respectfully, 

Willis  VanDeventkk, 

Assistant  Attorney -General. 

Approved. 

E.  A.  Hitchcock, 

Secretary, 

October  25,  1899. 

It  will  be  observed  that  the  Assistant  Attorney-General  holds  sub- 
stantially that  a  claimant  can  not,  under  statutory  provisions,  execute 
a  valid  declaration  while  in  the  service,  "  for  the  reason  he  could  not 
truthfully  allege  discharge  from  the  service,^  but  there  is  no  provision 
of  law,  express  or  implied,  prohibiting  the  execution  of  an  application 
for  pension  after  discharge,  even  though  such  execution  be  on  the  same 
day  as  the  discharge,  and  that  ^^  such  an  application,  duly  executed 
and  containing  the  necessary  averments  of  fact,  is  valid." 
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This  opiuiou  has  received  the  approval  of  the  honorable  Secretary, 
and  has  therefore  become  the  departmental  ruling  upon  the  question 
at  issue. 

The  action  of  your  Bureau  is  accordingly  reversed. 


MARRIAGE  OF  SLAVES  IX  MISSOURI. 

Garrison  Pennoyer  (alleged  father). 

At  the  date  of  the  alleged  marriage  of  claimant  to  the  mother  of  soldier  in  the  State 
of  Missoari  both  were  slaves,  and  so  continued  np  to  the  day  of  the  mother's 
death  in  1858. 

Under  the  decision  of  the  Supreme  Conrt  in  the  case  of  Johnson  v.  Johnson  (45  Mo., 
595),  their  alleged  marriage  was  void. 

Assistant   Secretary    Webster  Davis  to   the   Commissioner  of  PensionSy 

November  11^  1899. 

Garrison  Pennoyer^  alleged  father  of  Garrison  Lloyd,  deceased,  late 
private  Company  B,  Eighty-third  United  States  Colored  Volunteer 
Infantry,  appealed  by  his  attorney  March  28,  1899,  from  the  Bureau 
action  of  Febrnary  10, 1899,  rejecting  his  dependent  father's  claim  No. 
404034,  filed  September  7, 1889,  under  section  4707,  Kevised  Statutes, 
and  also  from  the  action  of  same  date  rejecting  his  said  claim  filed 
July  26,  1890,  under  said  section  4707,  as  amended  by  the  first  section 
of  the  act  of  June  27,  1890,  on  the  ground  that  the  soldier  was  not  the 
legitimate  child  of  claimant,  the  laws  of  Missouri  regarding  slave  mar- 
riages having  been  passed  long  after  the  mother's  death. 

It  is  contended  that  as  claimant  was  married  to  soldier's  mother  by 
Bev.  Anderson  Henderson,  a  Presbyterian  clergyman,  with  the  consent 
of  their  master;  that  he  faithfully  observed  his  marriage  vows  and 
lived  with  his  wife  until  the  date  of  her  death,  having  seven  chil- 
dren by  her  as  the  issue  of  said  marriage,  one  of  which,  the  oldest 
son, being  the  soldier;  that  it  is  error  to  hold  that  soldier  was  not  his 
legitimate  son;  that  claimant  and  his  wife,  while  not  permitted  to  learn 
to  read  and  write,  were  permitte<l  to  attend  church,  and  receive  instruc- 
tions in  spiritual  and  moral  truths,  among  which  was  the  sanctity  of 
the  marriage  relation,  and  the  belief  that  they  should  be  married 
under  the  blessing  of  God,  that  in  fact  the  law  permitted  this,  or  rather 
did  not  deny  it,  and  the,  master  encouraged  it  in  his  own  interests: 
that  such  marriages  in  Missouri  and  in  the  cotton  States  before  the  war 
were  conducted  with  as  much  solemnity  and  sobriety  as  those  in  the 
higher  walks  of  life;  that  under  the  laws  of  Missoari  if  the  claimant 
should  die  leaving  an  estate  his  children  would  inherit,  and  to  hold  that 
because  the  mother  died  before  the  general  assembly  of  MiSv«;ouri  had 
invested  her  with  the  rights  of  motherhood  is  utterly  absurd  and  the 
refinement  of  cruelty;  that  no  conrt,  where  the  common  law  was  the 
basis  of  jurisdiction,  would  render  such  a  decision;  that  the  records 
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of  the  courts  of  most  States  show  that  when  no  restrictive  legislation 
is  imposed,  the  common-law  marriage  is  upheld  and  the  rights  of  legiti- 
macy enforced;  that  such  marriages  as  this  stands  upon  the  broad  and 
impregnable  ground  of  a  common-law  marriage,  which  needed  no  leg- 
islation to  enforce  it;  that  having  been  married  by  a  clergyman,  with 
the  full  permission  of  their  master,  their  children  are  certainly  as  legiti- 
mate as  the  animals  that  are  carried  on  the  herd  books;  and  that  it  is 
against  every  legal  and  moral  law  to  thus  deny  their  right  to  enjoy  the 
advanced  legal  rights  that  have  resulted  from  the  war. 

Soldier  enlisted  August  14, 1863,  and  died  in  service  March  28, 1864, 
leaving  no  minor  child  or  widow. 

His  arrears  of  pay  and  $200  bounty  under  acts  of  July  22, 1861,  and 
July  28,  1866,  were  allowed  and  paid  Garrison  Lloyd  by  Treasury  cer- 
tificate No.  454111,  issued  June  26,  1868,  upon  satisfactory  evidence  to 
the  Treasury  Department  as  to  the  relation  of  soldier  to  the  claimant 
therein,  and  of  soldier's  celibacy.  Claimant  refers  to  the  evidence  on 
file  in  that  claim  as  proof  of  his  relationship  to  soldier,  and  for  the  pur- 
pose of  this  decision  Garrison  Lloyd  and  Garrison  Pennoyer  are  assumed 
to  be  one  and  the  same  person. 

The  evidence  in  that  claim  is  not  before  me,  and  in  view  of  the  facts 
and  the  law  in  this  case,  I  deem  it  immaterial,  as  this  Department  is 
bound  by  the  act  of  August  7,  1882,  to  test  the  validity  of  claimant's 
marriage  by  the  laws  of  the  State  of  Missouri. 

It  is  conceded  by  claimant  that  both  he  and  his  wife,  the  mother  of 
soldier,  were  slaves  at  the  date  of  their  marriage  in  Missouri,  in  1844, 
and  so  continued  up  to  the  date  of  her  death  in  1858  or  1860;  that 
soldier  was  born  in  1847,  a  slave. 

Sections  2037  and  4705,  Revised  Statutes,  relate  only  to  the  proof  of 
marriage  of  the  soldier,  and  proof  of  marriage  of  the  parents  of  soldier 
is,  by  section  2  of  the  act  of  August  7,  1882,  required  to  be  '*  proven 
in  pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  their  marriage  or  at  the  time 
when  the  right  to  pension  accrued." 

Claimant's  alleged  marriage  to  soldier's  mother  took  place  in  the 
State  of  Missouri,  and  claimant  was  residing  in  said  State  at  the  date 
of  soldier's  death,  and  when  his  right  to  pension  accrued  if  he  is  shown 
to  be  the  father  of  soldier.  The  word  "  father "  is  here  used  as  it  is 
construed  to  mean  in  section  4707,  and  embraced  in  the  word  ^^  parent" 
as  used  in  section  1  of  the  act  of  June  27, 1890,  amendatory  of  said  sec- 
tion 4707,  viz,  the  legal  father  or  parent.  Legitimacy  is  prerequisite  to 
a  legal  title  to  pension.  (See  cases  of  Bartwell  Trick ey,  8  P.  D.,  84; 
William  Toller,  7  P.  D.,  545;  reaflBrmed  in  10  P.  D.,  75;  Marie  L.  Boss, 
10  P.  D.,36;  Maria  Merritt,  ibid,  157;  Jonas  W.  Pulver,  ibid,  227; 
Amanda  Fane,  ibid,  254.) 

The  exceptions  to  this  general  rule  are  cases  of  a  dependent  mother. 
(See  case  of  mother  of  Patrick  Bush,  5  L.  B.  P.,  140,  cited  in  Digest  of 
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Pensions  of  1897,  p.  147,  and  cases  arising  ander  section  4704,  Rev. 
Stat.) 

The  case  under  consideration  falls  within  neither  of  these  exceptions. 
The  marriage  referred  to  in  said  section  4704,  Revised  Statutes,  means 
a  legal  marriage.  (See  cases  of  J.  F.  Kinney,  4  P.  D.,  132;  Elizal>eth 
Felber,  ibid.,  329;  George  and  Albert  Koler,  5  P.  D.,  99;  Bmma  Gier 
hart,  6  P.  D.,  155;  Ida  M.  Downard,  7  P.  D.,  290.) 

Under  the  pi^nsion  laws,  this  Department  has  no  discretion  in  tbe 
matter  involved  in  this  case,  but  is,  by  the  plain  language  of  the 
statute,  required  to  test  the  question  of  the  validity  of  tbe  alleged 
marriage  by  the  laws  of  the  State  of  Missouri. 

No  laws  or  decisions  of  the  courts  of  that  State  are  cited  by  claim- 
ant's attorney  in  support  of  his  contention  as  to  the  validity  of  said 
marriage  or  the  legitimacy  of  soldier. 

On  the  contrary,  the  supreme  court  of  that  State  appears  to  have 
passed  directly  upon  the  question  of  the  invalidity  of  such  slave  mar- 
riages as  the  one  under  consideration  in  this  case. 

In  the  case  of  Sinai  D.  Johnson  v.  Demas  Johnson  (45  Mo.,  595), 
decided  by  the  supreme  court  of  Missouri  in  1870,  the  court  held  that 
slave  marriages  had  no  legal  validity,  citing  Howard  r.  Howard  (6 
Jones,  N.  C,  235),  Malinda  v.  Gardener  (24  Ala.,  719),  Girod  r.  Lewis 
(7  Martin,  La.,  559),  and  Bishop  on  Marriage  and  Divorce,  paragraph 
156. 

The  court  conceded  that  with  the  consent  of  their  masters  slaves 
might  marry,  and  that  their  moral  i>ower  to  agree  to  such  a  contra<*t 
could  not  be  doubted,  but  in  a  state  of  slavery  it  could  not  produce  any' 
effect,  because  slaves  were  deprived  of  all  civil  right 

On  February  20,  1865,  the  legislature  passed  an  act  in  relation  to 
the  marital  rights  of  colored  persons  and  their  children.  (See  Laws  of 
Missouri,  1865,  p.  68.) 

This  act  provided  that  all  persons  of  color  heretofore  held  as  slaves 
in  said  State  who  had  cohabited  t^ogether  as  husband  and  wife  should 
appear  before  a  justice  of  the  peace,  or  some  oflGlcer  authorized  to  per- 
form the  marriage  ceremony,  and  be  joined  in  marriage  by  ceremony, 
a  record  of  which  was  to  be  returned  to  the  county  recorder,  and  a 
failure  to  comply  with  this  statute  was  punishable  by  a  penalty  of  $50. 
It  also  required  them  to  give  the  names  of  their  children. 

This  act  was  held  to  have  no  application  in  the  case  of  Johnson  r. 
Johnson  (ibid.),  as  the  parties  never  cohabited  together  after  the  act 
became  operative. 

Neither  does  said  act  make  a  provision  for  legitimizing  the  children 
of  slave  marriages,  but  merely  provides  that  a  record  shall  be  made  of 
their  names. 

In  the  case  of  Johnson  t\  Johnson,  above  referred  to,  the  question  of 
slave  marriages  appears  to  have  been  squarely  presented  and  consid- 
ered, and  in  the  absence  of  any  conflicting  decision  of  said  supreme 
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court  it  mast  be  deemed  by  this  Department  to  be  the  law  of  that 
State  upon  the  subject. 
The  court  conceded  in  that  case  that — 

The  slave,  in  entering  into  marriage,  did  a  moral  act;  and  although  not  binding 
in  law,  was  no  violation  of  any  legal  dnty.  If,  after  the  emancipation,  there  was 
no  confirmation  by  cohabitation  or  otherwise,  it  is  obvions  there  would  be  no  grounds 
for  holding  the  marriage  subsisting  or  binding.  As  in  the  case  of  other  parties 
incapacitated,  we  perceive  no  good  reanon  for  holding  that  the  contract  may  not  be 
assented  to  and  ratified  after  the  incapacity  or  disability  is  removed. 

The  Missouri  court  cited  with  approval  the  decision  of  the  supreme 
court  of  Louisiana  in  Giard  v,  Lewis  (7  Martin,  559),  in  which  the 
court  held  that  it  was  clear  that  slaves  had  no  legal  capacity  to  assent 
to  any  contract;  that  with  the  consent  of  their  masters  they  might 
marry,  and  their  moral  power  to  agree  to  such  a  contract  or  connection 
as  that  of  marriage  could  not  be  doubted;  but  in  a  state  of  slavery  it 
could  not  produce  any  effect,  because  slaves  were  deprived  of  all  civil 
rights,  their  rights  being  dormant  during  slavery. 

Applying  the  law  of  Missouri  to  the  facts  alleged  as  to  the  marriage 
of  claimant  to  the  mother  of  soldier,  it  follows  that  it  is  impossible  for 
claimant  to  establish  a  legal  marriage  under  the  laws  of  Missouri,  and 
thus  establish  his  title  to  pension  as  the  dependent  father  of  the 
deceased  soldier. 

For  the  purposes  of  this  decision  the  facts  as  to  his  alleged  marriage 
are  assumed  to  be  as  testified  by  claimant. 

The  action  appealed  from  is  accordingly  affirmed  and  the  papers  in 
the  case  are  herewith  returned. 


DECLARATIONS— Aer  JUXE  27,  1890— AMENDMENTS. 

Tony  Hudson. 

When  a  claimaDt  for  pension  under  the  act  of  June  27,  1890,  in  the  language  of  the 
act  alleges  in  his  declaration  that  he  served  ninety  days  or  more  in  the  military 
or  naval  service  of  the  United  States  during  the  late  war  of  the  rebellioui  and 
was  honorably  discharged;  that  he  is  suffering  from  a  mental  or  physical  dis- 
ability of  a  permanent  character,  not  the  result  of  his  own  vicious  habits,  which 
incapacitates  him  from  the  performance  of  manual  labor  in  such  a  degree  as  to 
render  him  unable  to  earn  a  support,  it  is  such  compliance  with  all  requirements 
of  the  law  as  must  entitle  the  claim  to  consideration,  notwithstanding  the 
specific  cause  of  disabilit}'^  is  not  named;  and  it  is,  therefore,  hardly  necessary 
that  the  widow  of  a  deceased  applicant  for  pension  under  the  second  section  of 
said  act  should  file  an  amendatory  affidavit  covering  the  disabilities  shown  upon 
examination,  unless  it  be  to  designate  their  duration. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensio^ns^ 

November  11,  1899. 

This  motion,  entered  September  15,  1898,  seeks  the  reconsideration 
of  a  decision  rendered  September  12, 1896,  whereby  the  action  of  the 
Bureau  iu  rejecting  the  claim,  under  act  of  June  27, 1890,  of  the  above- 
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named  soldier  was  affirmed.  Tbe  rejection  was  nyiou  the  ground  that 
th^  evidence  failed  to  establish  the  existence  of  his  incapacity  for  earn- 
ing a  support  by  mauaai  labor  due  to  the  only  cause  alleged  by  him, 
viz:  bronchitis. 

The  decision  complained  of,  and  hereto  attached,  points  oat  the  lack 
of  all  evidence  to  show  that  soldier  was  in  any  manner  disabled  by 
bronchitis.  It  also  shows  that  whatever  disability  he  had  was  due  to 
other  causes  not  alleged,  and  he  being  dead,  it  was  not  possible  for  an 
amendatory  declaration,  alleging  such  other  causes,  to  be  filed.  So 
that  any  other  disability  than  bronchitis  could  not  be  considered  in 
determining  the  right  to  pension  under  said  act. 

The  contention  of  the  present  motion  is  that  the  construction  of  the 
law  and  the  rules  of  practice  as  embodied  in  the  enunciations  of  that 
decision  have  been  changed  so  as  to  allow  a  widow  to  file  an  amenda- 
tory declaration  in  such  a  case  as  this.  It  is,  therefore,  requested  that 
the  claim  be  reopened  for  the  purpose  of  allowing  the  widow  of  this 
soldier  to  file  such  amended  declaration  as  he  might  have  filed  if  alive, 
alleging  any  and  all  disabilities  necessary  to  meet  the  requirements  of 
the  case. 

There  can  be  no  question  but  the  decision  complained  of  was  in  (*on- 
formity  with  tlie  rulings  of  the  Department  at  the  time  it  was  rendered. 
Under  the  ccmstruction  then  prevailing  the  applicant  for  pension 
under  the  second  section  of  the  act  was  required  to  allege  specifically  the 
disability  from  which  he  claimed  to  be  incapacitated  for  earning  hits 
support  by  manual  labor.  But  this  construction  has  been  changed  by 
my  instructions  of  July  28,  1897  (9  P.  D.,  93),  wherein  it  was  declared 
that  the  omission  of  an  essential  averment  should  not  invalidate  the 
application  for  pension,  but  the  defect  might  be  remedied  by  a  supple- 
mental affidavit  which  would  serve  as  an  amendment;  and  that  a  dec- 
laration in  the  terms  of  the  act  shall  be  sufficient.  Thus,  although  the 
soldier  alleged  bronchitis  only  as  the  cause  of  his  incapacity,  such  alle- 
gation is  subject  to  amendment,  under  said  ruling,  so  as  to  include  all 
disabilities  from  which  he  may  have  suffered. 

This  being  true,  the  question  arises,  may  the  widow  file  such  amend- 
ment! Formerly  it  was  held  that  she. could  not,  but  that  her  title  to 
accrued  invalid  pension  rested  alone  on  the  claim  made  by  the  soldier 
while  living.  But  this  ruling  has  been  likewise  changed  to  the  extent 
that  she  is  held  to  succeed  to  all  the  rights  of  the  soldier  during  his 
lifetime,  and  that  whatever  he  may  have  properly  done  in  connection 
with  his  pending  claim  she  may  do  in  his  stead.  In  a  decision  rendered 
December  15, 1897,  in  the  case  of  William  H.  Hughes,  deceased  (9  P.  D., 
152),  it  was  held  that  the  Deparcment  was  without  authority  to  make  a 
rule  limiting  the  time  within  which  an  appeal  might  be  filed  in  any 
case.    In  the  course  of  the  decision  the  following  language  was  used: 

The  right  of  a  widow  of  a  soldier  who  had  made  a  proper  application  for  a  pen- 
sion to  complete  his  claim  has  never  been  questioned,  hut  she  has  uniformly  been 
denied  the  right  to  set  up  a  new  claim  in  her  deceased  husband's  case  aft«r  his  death. 
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In  a  soldier's  claim  in  process  of  adjudication  in  your  Bureau,  when  the  claimant 
died  the  widow  has  been  accorded  the  right  to  do  anything  in  the  claim  that  her 
deceased  husband  could  have  done  had  he  been  living.  In  other  words,  under  sec- 
tion 4718,  Revised  Statutes,  and  the  act  of  March  2, 1895,  she  succeeded  to  his  rights, 
not  only  to  receive  the  pension  when  granted,  but  to  prosecute  the  claim  to  a  final 
adjudication. 

From  this  statement  it  is  apparent  that  this  claimant  may  file  any 
supplemental  affidavit  that  the  soldier  could  have  filed,  that  any  amend- 
ment or  allegation  permissible  to  him  may  be  filed  by  her,  provided  a 
new  claim  or  cause  of  action  is  not  set  up. 

But,  aside  from  this  view  of  the  matter,  which  recognizes  the  appel- 
lant's right  to  amend  the  invalid  claim  by  alleging  other  disabilities 
from  which  soldier  suffered,  it  may  be  pointed  out  that  the  necessity 
for  the  allegation  of  specific  disabilities,  either  originally  in  the  decla- 
ration filed  or  as  an  amendment  in  a  supplemental  affidavit,  by  the 
soldier  or  the  widow,  is  substantially  done  away  with  by  the  instructions 
before  mentioned.  The  first  of  these  ends  with  a  proviso  in  these 
words:  "That  a  declaration  in  the  terms  of  the  act  shall  be  sufficient.^ 
When,  therefore,  a  claimant,  in  the  language  of  the  act,  alleges  in  his 
declaration  that  he  "served  ninety  days  or  more  in  the  military  or 
naval  service  of  the  United  States  during  the  late  war  of  the  rebellion, 
and  was  honorably  discharged;  that  be  is  suffering  from  a  mental  or 
physical  disability  of  a  permanent  character,  not  the  result  of  his  own 
vicious  habits,  which  incapacitates  him  from  the  performance  of  manual 
labor  in  such  a  degi^ee  as  to  render  him  unable  to  earn  a  support,"  it  is 
such  compliance  with  all  requirements  of  the  law  as  must  entitle  the 
claim  to  consideration,  notwithstanding  the  specific  cause  of  disability 
is  not  named.  It  will  be  understood,  of  course,  that  the  proof  must 
sustain  the  allegations,  and  this  will  render  necessary  the  establish- 
ment of  the  nature  and  degree  of  each  specific  disability  and  whether 
existing  at  the  date  application  was  made. 

Taking  all  these  considerations  together,  then,  it  is  hardly  necessary 
that  the  appellant  should  file  an  amendatory  affidavit  covering  the 
disabilities  shown  upon  the  special  examination  of  the  case  unless  it 
be  to  designate  their  duration,  and  siiice,  under  the  instructions,  the 
original  ground  of  rejection  is  no  longer  tenable,  it  would  seem  that 
the  only  proper  course  is  to  reopen  the  claim  and  readjudicate  it  upon 
its  merits,  giving  due  recognition  to  all  disabilities  proven. 

The  former  decision  is  accordingly  set  aside  and  the  papers  are 
returned  for  the  action  thus  indicated. 
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INSAXE  Oil  IIELJ>L.ES.S  MINOR-ACT  JUNE  27,  1890. 

Minor  of  Philip  J.  Conklin. 

The  evidence  shows  that  the  claimant,  hy  reason  of  mental  infirmity,  is  incapable  of 
the  intelligent  pursuit  of  any  vocation,  or  of  obtaining  remonerative  employ* 
ment. 

Heldy  That  she  has  a  pensionable  status  as  an  insane  or  helpless  minor  under  the  act 
of  June  27,  1890. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensionnj 

December  2^  1899. 

Philip  J.  Oonklin,  late*  of  Company  F,  Eighteenth  Michigan  Infantry, 
died  on  January  8, 1864,  leaving  a  widow  and  a  minor  child  under  the 
age  of  16  years.  Said  widow,  Chloe  D.  Conklin,  in  behalf  of  herself 
and  minor  child,  Ida  M.  Conklin,  was  pensioned  under  the  general  law 
from  the  date  of  soldier's  death,  until  the  said  minor  reached  the  age 
of  16  years  on  April  7, 1875,  and  for  herself  until  she  was  remarried  on 
September  5, 1880. 

On  September  15, 1897,  the  mother,  now  Chloe  D.  Auble,  as  guardian 
of  said  Ida  M.  Conklin,  filed  a  declaration  tor  continmince  of  said 
pension  for  the  benefit  of  the  latter,  alleging  that  she  is  permanently 
helpless  within  the  meaning  of  the  act  of  June  27, 1890. 

This  claim,  designated  by  number  642874,  was  rejected  on  March  25, 
1898,  on  the  grouud  that  the  claimant  is  not  insane,  idiotic,  or  otherwise 
permanently  helpless  as  contemplated  by  the  statute. 

Assigning  said  action  as  error,  appeal  was  taken  on  April  22,  1898, 
contending  that  it  is  shown  by  the  evidence  that  claimant  is  perma- 
nently helpless  within  the  meaning  of  the  law. 

A  certificate  of  medical  examination  made  by  an  examining  sargeon 
at  the  home  of  the  claimant's  mother  on  February  28, 1898,  describes 
the  following  objective  conditions: 

Pulse  rate,  110;  respiration,  22;  temperature,  98^;  height,  5  feet  2  inches ;  weight, 
175  pounds;  a(;e,  38  years.  The  physical  appearance  of  this  woman  is  good,  nutri- 
tion good,  appearance  healthy.  She  is  an  imbecile,  but  talks  with  some  degree  of 
intelligence;  can  do  some  little  work  about  house  by  being  overlooked  all  the  time. 
This  is  a  permanent  condition,  but  she  is  not  strictly  idiotic  or  insane,  although  her 
mother  claims  she  has  very  marked  nervous  spells  which  increase  her  mental  dis- 
turbance. I  believe  she  could  have  come  before  the  board  if  she  had  had  some  one 
to  bring  her,  although  her  mother  claims  she  becomes  very  nervous  and  hard  to 
manage  away  from  home.  She  is  not  at  all  capable  of  self-support,  and  grows  less 
so  every  year. 

On  October  25, 1897,  was  filed  an  affidavit  of  Hiram  6.  Brittain,  who 
had  lived  neighbor  to  claimant's  mother  firom  1866  to  1880,  and  saw 
claimant  daily,  in  which  he  says: 

The  said  child  during  all  of  that  time  was  not  capable  of  taking  care  of  herself  or 
of  doing  anything  without  being  directed  by  someone,  and  was  mentally  incapable 
of  learning  anything.  Whatever  she  did  was  mechanical  only,  and  she  had  no  mind 
to  speak  of,  and  required  constantly  someone  to  have  her  in  charge  and  to  take  cars 
of  her. 
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In  support  of  the  claim  was  filed  the  affidavit  of  Elizabeth  Brittain, 
whose  testimony  is  substantially  the  same  as  that  of  Hiram  G.  Brittain. 
The  witness  says : 

She  did  not  have  mind  enough  to  do  anything  without  some  one  standing  over  her 
and  constantly  directing  her.  She  did  not  have  mind  enough  to  do  even  the  most 
trivial  kinds  of  work  except  under  constant  direction  of  some  other  person,  and 
would  then  be  unable  to  remember  how  to  do  the  same  thing  again  without  again 
lieiug  directed. 

Sarah  J.  Markel,  by  affidavit  tiled  on  October  25,  1897,  testified  as 
follows : 

I  have  been  acquainted  with  said  child.  Ida  M.  Conklin,  ever  since  she  was  a  little 
child  of  five  or  six  years  of  age.  Her  mental  condition  at  that  time  was  such  as 
that  she  was  not  capable  of  taking  care  of  herself  in  any  degree — no  more  than  a 
child  of  a  year  or  eighteen  months  of  age.  From  the  time  I  first  saw  her,  which,  iis 
near  as  I  can  fix  the  time,  was  about  1865  or  1866,  up  to  the  time  she  left  Bryan,  Ohio, 
with  her  mother,  said  guardian,  which,  as  I  am  informed,  was  about  1880,  I  saw  the 
child  as  often  as,  perhaps,  on  an  aver<age  once  a  week,  and  there  was  no  change  in 
her  mental  condition  for  the  better.  She  grew  in  size,  but  her  mind  was  during  all 
of  said  time  the  mind  of  a  baby  or  no  stronger  than  that  of  a  baby. 

On  Jnne  29,  1897,  was  tiled  a  joint  affidavit  of  Emma  A.  Greenwood 
and  Ehoda  Onlver,  each  of  whom  had  known  the  claimant  for  a  num- 
ber of  years,  who  state  that  for  seven  years  she  was  an  inmate  of  an 
institution  for  imbeciles  in  Columbus,  Ohio,  and  that  she  is  still  unable 
to  do  any  kind  of  work  and  is  incapable  of  keeping  her  person  in 
X)roper  condition. 

On  June  29,  1897,  was  filed  au  affidavit  of  Dr.  Shoemaker,  who 
deposes  to  the  effect  that  he  had  known  the  claimant  about  one  year 
and  had  had  some  opportunity  of  observing  her  mental  and  physical 
condition;  that  she  is  large  of  body,  slow  and  sluggish  in  her  move- 
ments, with  abnormally  large  head;  that  her  countenance  is  apathetic, 
eyes  dull,  slow  of  speech,  and  dull  of  comprehension.  At  times  any 
attempt  to  control  her  provokes  a  violent  outburst  of  passion;  that  her 
memory  is  poor,  and  she  is  incapable  of  doing  anything  that  requires 
a  little  skill  or  the  exercise  of  judgment,  such  as  baking,  etc. 

The  mother  and  guardian  of  the  claimant  testifies  that  she  (deponent) 
has  always  cared  for  and  provided  for  the  claimant  with  her  own  hands, 
and  is  now,  by  reason  of  failing  health,  unable  to  do  so  any  longer. 

Under  the  facts  above  set  forth  the  question  arises,  is  the  claimant 
permanently  helpless  within  the  meaning  of  the  act  of  June  27, 1890? 
It  will  be  observed,  from  the  terms  of  the  statute,  that  the  condition 
described  above  may  result  either  from  physical  or  mental  causes,  or 
both.  The  real  question  in  this  case  involves  an  inquiry  as  to  whether 
the  claimant  is  affected  with  a  degree  of  mental  impairment  which 
works  a  resulting  incapacity  for  the  intelligent  performance  of  manual 
labor.  If  the  evidence  furnished  in  support  of  the  claim  is  reliable, 
and  it  is  uncontradicted,  the  claimant,  who  is  now  38  years  old.  has 
never  been  possessed  of  sufficient  intelligence  to  perform  manual  labor 
p.  D.— VOL.  10 24 
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without  the  direct  supervision  and  direction  of  another  person.  If  sbe 
shonld  be  bereft  of  the  aid  and  assistance  of  all  persons  who  are  bound 
to  her  by  ties  of  consanguinity  or  affinity,  and  that  is  a  legitimate 
.6tand])oint  from  which  to  consider  her  pensionable  status,  her  chance 
lor  earning  her  bread  by  the  sweat  of  her  brow  would  be  well  nigh 
hopeless.  The  examining  surgeon  states  that  she  is  not  at  aU  capable 
of  self  support,  and  the  physician  that  has  opportunities  for  observiug 
her  physical  and  mental  condition  testifies  that  she  can  intelligently 
do  nothing  which  requires  a  little  skill  and  judgment,  such  as  baking, 
etc.  Another  witness  testifies  that  she  is  incapable  of  learning,  and 
states  that  her  intelligence  is  not  greater  than  that  of  a  child  18  months 
old.  It  appears  that  she  has  never  supported  herself,  but  has  been 
entirely  dependent  upon  her  mother  for  sustenance. 

The  claimant  seems  to  be  endowed  with  bodily  streugth  and  physical 
vigor;  but  she  is  also  a  penniless  imbecile,  a  condition  which,  in  the 
practical  affairs  of  life,  shuts  out  all  hope  of  remunerative  employ- 
ment. It  is  absurd  to  suppose  that  anyone  would  give  employment  to 
such  a  person  as  required  the  constant  aid  and  direction  of  another 
person.  Mind  and  body  must  cooperate  in  the  performance  of  any 
character  of  manual  labor,  and  where  the  strength  and  muscle  of  one 
person  must  be  guided  and  directed  by  the  mind  of  another  it  is  the 
same  as  the  employment  of  two  persons  to  do  the  work  of  one.  It 
seems  to  me  to  be  in  harmony  with  the  letter  and  spirit  of  the  law  to 
affirm  that  one  who  is  without  means  of  support  and,  by  reason  of 
mental  infirmity,  incapable  of  the  intelligent  pursuit  of  any  vocation 
or  of  obtaining  any  remunerative  employment  is  permanently  helpless. 

The  action  complained  of  is  therefore  reversed,  with  directions  that 
the  case  be  readjudicated  in  accordance  with  this  opinion. 
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Sarah  J.  Hawkins  (widow). 

As  soldier's  death  cause  was  contraotod  while  he  was  imder  arrest  and  coafinemeut 
under  sentence  of  a  court-martial  on  a  charge  of  exciting  mutiny,  his  widow  is 
not  pensionable  for  the  reason  that  said  death  cause  was  not  incurred  in  the  line 
of  duty. 

Secretary  E,  A.  Hitchcock  to  the  Commissioner  of  PemionSy  December  5, 

1899. 

Perry  Hawkins,  a  private  in  Company  B,  One  hundred  and  sixteenth 
United  States  Colored  Volunteer  Infantry,  enlisted  on  July  2, 1864,  and 
died  on  September  20, 1865,  during  the  period  of  his  military  service 
in  the  Corps  de  Afrique  General  Hospital,  located  in  the  city  of  Kew 
Orleans,  La.  A  report  from  the  Adjutant-General  shows  that  the  soldier 
died  from  the  disease  of  chronic  diarrhea. 

On  January  6, 1890,  his  widow,  t^arah  Jane  Hawkins,  now  Thomas, 
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filed  a  declaration  for  widow's  pension,  designated  by  number  412227, 
under  the  provisions  of  the  general  law,  alleging  that  her  said  husband 
died  of  a  disease  contracted  during  the  period  of  his  military  service, 
while  he  was  in  the  line  of  duty.  Her  claim  was  adjudicated  by  the 
Bureau  of  Pensions  on  June  27, 1898,  and  rejected  on  the  ground  that 
the  fatal  disease  of  chronic  diarrhea  is  not  shown  to  have  been  incurred 
or  contracted  by  the  soldier  while  he  was  in  line  of  duty. 

Assigning  said  action  as  error,  appeal  was  taken  on  August  4, 1898, 
resting  upon  the  contention  therein  presented,  that  the  soldier  at  the 
time  of  enlistment  was  examined  by  a  medical  board  and  accepted 
into  the  service  of  the  United  States  as  a  sound  man ;  that  he  served 
faithfully  and  well  until  stricken  down  with  said  fatal  disease,  on 
account  of  which  he  was  sent  to  the  hospital,  at  which  institution  he 
died,  as  hereinbefore  stated;  that  it  is  manifest  from  the  evidence  that 
soldier  contracted  said  disease  in  the  service  of  the  United  States  and 
in  the  line  of  duty,  by  reason  of  which  the  claimant  is  pensionable  under 
the  provisions  of  the  general  law. 

Pending  this  appeal  the  claimant  on  April  13, 1899,  filed  the  addi- 
tional evidence  of  one  witness,  William  Ballard,  as  a  basis  for  reopen- 
ing her  said  claim.  Upon  the  consideration  of  said  additional  evidence 
on  November  3, 1899,  it  was  held  by  the  Bureau  of  Pensions  that  the 
same  was  not  deemed  sufficient  to  warrant  a  reopening  of  the  claim,  for 
the  reason  that  it  is  too  general  and  indefinite  to  establish  origin  of  the 
fatal  chronic  diarrhea  in  the  line  of  duty. 

From  this  last-mentioned  action  a  second  appeal  was  filed  on  Novem- 
ber 20, 1899,  resting  ui)on  substantially  the  same  assignments  of  error 
as  are  embodied  in  the  first  appeal. 

Under  the  provisions  of  the  general  law  the  widow's  right  to  pension 
is  conditioned  xx^n  and  determined  by  what  would  have  been  the  pen- 
sionable status  of  the  soldier  had  he  survived. 

Thefitatus  of  the  soldier  is  fixed  by  the  provisions  of  section  4693, 
Revised  Statutes,  by  virtue  of  which  an  enlisted  man  may  become  a 
beneficiary  who  is  disabled  by  a  disease  contracted  or  injury  received 
"while  in  the  service  of  the  United  States  and  in  the  line  of  duty." 

It  is  not  denied  that  the  soldier  in  this  case  was  a  sound  man  physic- 
ally at  the  date  of  his  enlistment,  or  that  he  died  in  service  of  chronic 
diarrhea,  a  disease  contracted  during  the  period  of  his  enlistment.  The 
issue  raised  by  the  appeal,  therefore,  is  limited  to  an  inquiry  as  to 
whether  the  fatal  disease  was  contracted  while  in  the  line  of  duty. 

It  appears  from  the  evidence  in  the  case  that  the  soldier  was  placed 
under  arrest  on  May  11, 1865,  under  the  charge  of  "  exciting  mutiny." 
The  facts  upon  which  the  charge  of  exciting  mutiny  were  based  are  set 
forth  in  an  affidavit  of  William  Stagers,  filed  on  February  24,  1891,  as 
follows: 

Perry  Hawkins  was  the  ringleader  in  a  mutiny,  and  he,  with  other  members  of 
the  regiment,  released  a  prisoner  who  was  under  arrest,  and  wonld  not  desist  when 
ordered  so  to  do  by  his  superior  officers.    He  was,  however,  overpowered  and  taken 
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to  the  guardUousOy  tried  by  coart-martia!,  and  sentenced  to  the  penitentiary  for 
eighteen  months. 

On  J^ovemberS,  1871,  there  was  procured  from  the  Adjataut-Generars 
Office  a  copy  of  the  order  promalgating  the  charge,  finding,  and  sen- 
tence of  a  general  court-martial  dated  August  16,  1865,  which  is  as 
follows : 

Private  Perry  Hawkins,  Company  B,  One  hundred  and  sixteenth  United  States 
Colored  Infantry. 

Charge,  exciting  mutiny. 

Finding,  guilty. 

Sentence,  to  be  confined  at  hard  labor  for  the  term  of  eighteen  calendar  monthiii, 
at  such  place  as  the  commanding  general  may  direct,  with  the  loss  of  all  pay  and 
allowances  now  dae  or  to  become  due  him  during  that  period,  and  to  wear  a  ball 
weighing  12  pounds  attached  to  his  left  leg  by  a  chain  6  feet  long  while  so  confineil. 

To  undergo  his  sentence  the  soldier,  with  others,  was  ordered  to  be 
sent  by  the  provost-marshal  to  the  Dry  Tortugas,  Fla.,  that  place  hav 
ing  been  designated  by  the  commanding  general  for  such  pari>ose8. 

The  medical  records  on  file  in  the  Record  and  Pension  Office  of  the 
War  Department  show  that  soldier  received  medical  treatment  in  the 
general  hospital  at  Camp  Kelson,  Kentucky,  firom  July  25  to  September 
2, 1864,  for  measles,  and  that  he  was  treated  in  the  post  hospital  at 
Brazos  Santiago,  Tex.,  from  July  10  to  August  2,  1865,  for  scorbutus. 
A  report  from  the  Surgeon-General's  Office  shows  that  soldier  was 
admitted  to  Corps  de  Afrique  General  Hospital,  the  institatiou  iu 
which  he  died,  on  August  5,  1865,  to  receive  medical  treatment  for 
scurvy,  and  that  he  died  on  the  20th  of  September  thereafter  ot 
chronic  diarrhea. 

Cyrus  Ballard,  a  lay  witness  and  comrade,  testified  to  the  effect  that 
he  first  met  the  soldier  in  Camp  Nelson,  Kentucky,  in  1864  (the  date  is 
not  mentioned),  at  which  time  he  was  a  stout,  healthy  man,  and,  so  far 
as  witness  knows,  was  in  that  condition  up  to  the  time  of  his  arrest, 
about  May,  1865. 

The  witness  does  not  know  whether  soldier  was  affected  with  diar- 
rhea, rheumatism,  or  scurvy. 

William  Stagers,  a  comrade,  testified  by  affidavit  to  the  effect  that 
he  was  away  from  the  company  much  of  the  time  and  knows  but  little 
of  soldier's  physical  condition  prior  to  his  arrest;  that  he  does  not 
remember  that  soldier  suffered  from  diarrhea,  scurvy,  or  rheumatism, 
but  he  might  have  had  any  or  all  of  those  troubles  without  the  knowl- 
edge of  the  witness. 

William  Ballard,  the  witness  who  made  the  affidavit  relied  upon  by 
the  claimant  as  a  basis  for  reopening  her  claim  after  rejection,  testified 
as  follows : 

I  remember  Perry  Hawkins,  deceased,  who  was  a  private  of  the  same  company. 
After  the  war  of  the  rebellion  had  ended  in  1865  our  regiment  was  still  held  in  the 
service,  and  we,  with  some  others,  were  sent  to  Texas.  While  there  Perry  Hawkins 
took  a  severe  weakening  bowel  trouble,  which,  I  think,  was  chronic  diarrhea,  and 
of  which  he  died.  I  think  it  was  in  the  fall  of  1866,  but  the  exact  date  I  can  not 
tell.    We  had  some  cases  of  cholera  in  the  regiment,  but  I  am  certain  that  the 
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cfaTODic  bowel  trouble,  which  above  I  have  called  chronic  diarrhea,  was  incurred  by 
the  Bald  Ferry  Hawkins  while  in  the  United  States  service  and  in  Jino  of  duty. 
Hawkins  died  at  what  was  called  "White  Ranch/'  in  the  State  of  Texas.  My 
knowledge  of  the  above  facts  was  obtained  by  my  having  served  as  a  sergeant  in 
Company  B,  One  hundred  and  sixteenth  United  States  Colored  Troops,  and  being 
present  at  the  time  and  from  my  own  personal  knowledge. 

The  same  witness,  who  signs  his  name  William  Greene,  alias  Ballard, 
in  response  to  a  letter  of  inquiry  addressed  to  him  by  the  Commissioner 
of  Pensions  touching  his  personal  knowledge  relative  to  the  incurrence 
of  any  disease  by  the  soldier  during  his  military  service,  wrote  on  July 
20,  1897,  as  follows: 

In  reply  to  your  request  I  have  to  state  that  1  knew  Perry  Hawkins  while  in  the 
United  States  Army.  He  was  afflicted  with  scurvy  while  in  the  service,  and  died  of 
cholera  at  White  Ranch,  Texas.     He  and  I  belonged  to  the  same  company. 

The  witness,  Ballard,  also  made  an  affidavit  in  support  of  the  claim 
on  July  22, 1865,  in  which  he  deposed  as  follows: 

That  1  was  weU  acquainted  with  Perry  Hawkins;  *  •  •  that  at  the  time  of 
bis  enlistment  said  Perry  Hawkins  was  an  able-bodied  man,  so  far  as  I  ever  knew, 
and  while  in  the  military  service  of  the  United  States,  on  or  about  the  10th  day  of 
September,  1865,  at  New  Orleans,  in  the  State  of  Louisiana,  died  while  under  sen- 
tence of  court-martial,  charged  with  exciting  mutiny.  I  know  of  his  death  by 
j^eneral  report  in  the  company,  and  I  give  the  dates  and  place  of  death  from  an  old 
history  of  said  regiment. 

Ballard  is  the  only  witness  who  has  testified  that  the  soldier  con- 
tracted the  disease  of  chronic  diarrhea  during  his  military  service,  and, 
if  free  from  all  other  infirmities,  his  testimony  would  be  valueless  in 
this  case  for  the  reason  that  it  does  not  appear  therefrom  whether  the 
said  disease  was  contracted  prior  to  or  subsequent  to  soldier's  arrest  in 
May,  1865,  for  exciting  mutiny.  In  liis  original  affidavit,  made  in  sup- 
port of  the  claim  in  1895,  he  made  no  mention  of  any  disease  as  the 
cause  of  soldier's  death,  and  substantially  disclaimed  any  personal 
knowledge  Qf  the  facts  to  which  he  testified  by  stating  that  he  based 
his  information  upon  general  report  and  an  old  history  of  the  regiment. 
In  1897  he  wrote  to  the  Commissioner  of  Pensions  that  the  soldier  died 
of  cholera  at  White  Eanch,  Texas.  Subsequent  to  the  rejection  of  the 
claim,  said  witness  made  another  affidavit  to  be  offered  as  a  basis  for 
reopening  the  same,  in  which  he  deposed  that  soldier  contracted  the 
disease  of  chronic  diarrhea  in  the  service,  of  which  disease  he  died  at 
White  Eanch,  Texas,  and  claims  to  have  been  present  at  the  time,  hav- 
ing personal  knowledge  of  the  facts  to  which  he  testified.  The  record 
history  of  soldier's  fatal  illness  and  death,  as  embodied  in  tlie  report  from 
the  War  Department,  as  well  as  the  original  affidavit  of  the  witness 
himself,  shows  that  the  testimony  contained  in  his  last  affidavit  is 
untrue.  There  is,  therefore,  no  evidence  that  soldier  contracted  the 
fatal  disease  prior  to  his  arrest.  The  records  of  the  hospital  in  which 
the  soldier  died  show  that  he  was  admitted  into  that  institution  to 
receive  medical  treatment  for  scurvy,  a  fact  which  indicates  that  he 
was  not  at  that  time  affected  with  chronic  diarrhea. 
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The  material  and  controlling  question  in  this  case  then  arises,  would 
the  soldier^  had  he  survived,  have  been  pensionable  by  reason  of  a 
disease  contracted  while  under  sentence  of  a  court-martial  for  having 
violated  a  military  lawf 

It  has  been  frequently  held  by  the  Department  that  an  injary 
received  or  disease  contracted  under  such  circumstances  confers  no 
pensionable  status  upon  a  soldier. 

In  the  case  of  the  widow  and  minors  of  Vandergrifif  (5  P.  D.,  151)  it 
was  held  : 

Disabilities  incurred  by  a  soldier  while  undergolDg  ponishment  for  an  offense 
against  the  rules  of  the  Army  are  not  ascribable  to  the  line  of  duty  for  pensionable 
purposes. 

In  the  case  of  George  East  (5  P.  D.,  243)  it  was  held  that— 

A  disease  contracted  as  the  result  of  confinement  in  a  military  prison  was  not 
contracted  in  the  line  of  duty. 

In  the  case  of  Caroline  ChoUar  (4  P.  D.,  103)  it  was  held  that— 

If  a  soldier  is  arrested  and  imprisoned  on  a  charge,  bat  on  trial  is  adjudged  not 
guilty,  a  disease  incurred  during  his  arrest  and  imprisonment  is  within  the  line  of 
duty,  but  if  adjudged  guilty,  such  disease  would  be  without  the  line  of  duty  and 
nou  pensionable . 

The  action  complained  of  is  without  error  and  is  hereby  affirmed. 


APPEAI-S-PRACnCE. 

AsGHiBALD  F.  Thomas. 

Where  more  than  one  claim  by  the  same,  claimant  is  involved  in  an  a4JQdication  an 
attorney  in  his  appeal  must  specify  which  claim  he  desires  reviewed. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  ofPen^ipns, 

December  16^  1899. 

The  above-named  appellant,  by  attorney,  filed  a  long  appeal  on  March 
21, 1898,  in  which  he  stated  that  he  had  ^'  filed  several  claims  and  had 
been  examined  a  number  of  times."  He  mentioned  no  claim  specific- 
ally, and  he  gave  no  dates.  Twelve  days  after  the  filing  of  the  api>eal 
he  filed  a  new  declaration,  and  in  considering  this  appeal  on  review 
you  advised  the  Secretary  ^<  that  the  action  appealed  from  is  not 
adhered  to,  and  that  the  claim  has  been  reopened  for  further  considera- 
tion upon  the  filing  of  a  new  declaration  covering  the  point  appealed 
on."  Upon  this  statement  the  appeal  was  properly  dismissed.  It 
appears  that  action  was  had  upon  this  new  declaration,  filed  April  if, 
1898,  on  July  6, 1899,  a  rating  of  $6  per  month  being  allowed  on  dis- 
ease of  digestive  organs  and  general  debility,  to  commence  from  April 
2, 1898.  Under  the  statement  made  by  you  the  appeal  was,  as  stated, 
properly  dismissed;  but  it  appears  that  instead  of  reopening,  under  the 
action  appealed  from,  you  simply  took  action  under  a  new  declaration 
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filed  after  the  appeal  was  entered.  •  The  result  is  that  claimant  now,  on 
August  10, 1899,  files  a  motion  for  reconsideration,  claiming  that  the 
appeal  was  improperly  dismissed.  In  the  light  of  what  has  since  been 
done  it  would  appear  that  the  attorney's  point  is  well  taken;  but  there 
is  still  another  feature  of  the  case,  by  reason  of  which  the  attorney 
has  contributed  not  only  to  leading  the  Commissioner  of  Pensions,  but 
the  Secretary  as  well,  into  error.  And  this  feature  is  not  confined  to 
the  attorney  herein,  but  is  a  common  one  in  the  appeals  of  a  vast  num- 
ber of  pension  claims.  It  is  this:  That  many  claimants  and  attorneys 
in  entering  appeals,  when  they  have  had  more  than  one  claim  rejected, 
neglect  to  state  what  claim  they  refer  to  or  from  what  action  they 
api>eal,  leaving  it  purely  guesswork  on  the  part  of  the  Secretary  as  to 
what  action  they  desire  reviewed  by  him. 

The  within  case  is  a  good  illustration  of  the  above  statement.  Claim- 
ant filed  four  declarations  under  the  act  of  June  27,  1890,  between 
August  28,  1890,  and  December  12,  1896,  every  one  of  them  being 
rejected  on  difiierent  dates  on  account  of  no  ratable  disability,  and  he 
then  filed  an  appeal,  without  mentioning  a  single  one  of  those  claims 
by  date^  neither  did  he  give  any  data  of  any  nature  whereby  it  could 
be  possibly  determined  as  to  which  claim  he  referred.  The  Secretary, 
in  the  light  of  the  facts  then  before  him,  dismissed  the  appeal  because 
the  Commissioner  of  Pensions  had  advised  that  the  action  appealed 
from  was  not  adhered  to.  The  Commissioner  of  Pensions  was,  how. 
ever,  entirely  in  the  dark  as  to  what  action  was  appealed  from. 

Now,  in  his  endeavor  to  straighten  out  the  matter  and  to  specifically 
mention  the  action  appealed  from,  the  attorney,  in  his  motion,  states 
''his  api>eal  was  from  the  rejection  of  March  21, 1898,^  when,  as  a  mat- 
ter of  fact,  there  was  no  rejection  or  action  of  any  kind  taken  by  the 
Commissioner  of  Pensions  on  that  day,  said  date  being  only  that  on 
which  attorney  filed  his  appeal  with  the  Secretary. 

When  the  attorney  advises  this  Department  as  to  which  claim  he 
desires  reviewed,  such  an  appeal  will  receive  consideration,  but  until 
then  the  actions  will  stand,  for  lack  of  information  as  to  claimant's 
desires  in  the  matter.  Having  been  led  into  one  error  through  the 
negligence  and  carelessness  of  the  attorney,  the  Secretary  declines  to 
lay  himself  liable  to. commit  another  by  the  dame  means. 

In  view  of  the  above  practice,  it  may  be  stated  that  if  claimants  or 
their  attorneys  have  not  the  data  necessary  for  the  pro])er  appeal  of  a 
case  such  data  is  easily  obtained.  The  practice  referred  to  puts  upon 
both  the  Commissioner  of  Pensions  and  the  Secretary  a  vast  amount  of 
unnecessary  labor,  occupies  valuable  time  which  should  be  devoted  to 
the  consideration  of  appeals  properly  drawn,  and  leads  this  Depart- 
ment into  error,  all  of  which  could  be  easily  remedied  if  the  appellants 
would  avoid  being  negligent  and  careless  and  take  some  little  pains 
to  acquaint  themselves  with  the  necessary  facts  on  which  to  base  an 
appeal. 
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Ill  order  that  the  chance  of  error  may  be  reduced  to  a  minimum^  it  is 
hereby  held : 

If  more  than  one  claim  has  been  rejected,  or  more  than  one  action 
taken  on  the  same  claim,  and  if  the  claimant,  in  appealing:  by  or  through 
his  attorney,  fails  to  state  the  specific  actions  appealed  from,  or  does 
not  ^ive  in  his  appeal  the  proper  data  or  facts  from  which  it  can  be 
determined,  with  a  reasonable  degree  of  certainty,  as  to  what  specific 
action  is  appealed  from,  the  appeal  will  be  dismissed. 

The  within  motion  is  hereby  overruled. 


LINE  OF  i>i:ty-poisox-wood  Aix:onoL. 
Joseph  E.  Hendrickson. 

Appellant  is  shown  to  have  become  totally  blind  iu  both  eyes  while  in  the  service. 

Blindness  developed  soon  after  the  ingestion  of  a  poisonous  quantity  of  woo«l 

alcohol.    At  the  same  time  the  soldier  was  convalescing  from  pnenmonia.  which 

was  complicated  by  malarial  fever. 
The  evidence  on  file  warrants  the  conclusion  that  the  total  loss  of  vision  inthisca!*e 

was  due  to  wood-alcohol  poisoning  and  not  to  nJalarial  poisoning,  jis  alleged. 

Assistant  Secretary   Webster  Davis  to   the   Commissioner  of  Pcn*iofw, 

October  31, 1899. 

This  appellant,  Joseph  E.  Hendrickson,  late  a  private  of  Company 
F,  First  District  of  Columbia  Volunteer  Infantry,  war  with  Spain,  lilt^l 
on  November  21,  1898,  a  claim  for  pension  (numbered  1211918). 

It  is  set  forth  in  his  declaration — 

That  while  a  member  of  the  organization  aforesaid,  in  the  service  and  in  the  line 
of  duty  at  Santiago  de  Cuba,  on  or  about  the  26th  day  of  July,  1898,  he  contracts 
what  was  known  as  mountain  fever,  which  was  followed  by  dysentery,  which  was 
followed  by  pneumonia,  aud  finally  by  loss  of  sight  of  both  eyes;  that  his  sight 
began  to  fail  him  while  in  bed  with  pneumonia,  and  that  he  has  been  totally  blind 
since. 

A  legal  approval  was  made  June  2,  1899,  for  ^^  malarial  poiaoniug 
and  loss  of  sight  of  both  eyes.  Dysentery  and  pneumonia  referred  to 
medical  referee  for  rejection ;  not  examined  therefor,  and  would  not 
affect  rate.  All  disability  the  result  of  alcohol  to  be  eliminated  by  the 
medical  referee.'' 

The  claim  was  rejected  July  20, 1899,  on  the  ground  of— 

No  ratable  disability  from  malarial  poisoning,  dysentery,  pneumonia,  or  l<»ss  of 
sight  of  both  eyes  shown  since  filing  claim  excluding  total  blindness  dne  to  iuges- 
tion  of  wood  alcohol. 

From  this  adverse  action  an  appeal  was  entered  August  17, 1899. 

The  records  of  the  War  Department  show  that  the  claimant  was 
mustered  into  the  service  May  10, 1898,  and  mustered  out  November 
10, 1898,  and  further  state: 

The  muster-out  roll  shows  him  sick  in  quarters  July  28,  29;  August  19,  21,  1898, 
iuchisive,  all  in  line  of  duty.     The  certificate  of  the  surgeon  on  the  final  exauiinu- 
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lion  shows'.  ''Atrophy  of  nerve  (optic)  due  to  rupture  of  blood  vessels  left  eye- 
total  blinduess  at  present,  right  eye—perception  to  light.  (The  above  is  according  to 
statement  of  man,  who  states  Dr.  Wilmer  treated  him).  Slight  bronchial  condition. 
Irritable  heart,  varicose  veins  of  lower  extremities  due  to  condition  previous  to 
enlistment.'' 

Disability  originated  in  line  of  duty.  Became  blind  while  sick  at  Washington, 
I).  C,  in  September,  1898,  believed  to  have  been  incurred  from  climatic  condition  in 
Cuba. 

The  records  fnrtber  show  him  treated  "July  28  to  30,  1898,  intermit- 
tent fever,  in  line  of  duty;  returned  to  duty.'- 

He  was  first  medically  examined  under  his  claim  December  12,  1898, 
by  an  expert  (specialist),  who  reported,  in  reference  to  the  eyes,  as 
lollows : 

E^ktenial  appearance  of  both  eyes  apparently  normal  except  a  slight  conjunctivitis 
and  marked  dilatation  of  pupils.  Cornea  clear.  Pupils  round  and  dilated  ad  maxi- 
mum. No  evidence  of  iritis.  Media  clear.  Optic  nerve  of  each  eye  shows  advanced 
atrophy.  Choroid  congested  in  both,  with  a  beginning  patch  of  choroidal  atrophy 
in  O.  S. 

Tn  in  both.     No  pain  alleged,  but  has  dashes  of  light  in  O.  S. 

V.O.D.    P.L.     A'i/. 

V.O.S.    P.L.     Xil. 

No  evidence  of  specific  disease  discovered.  A  few  superficial  scars  over  spine,  and 
one  over  right  shoulder  fron\  alleged  boils  in  early  life. 

The  certificate  was  amended  February  11,  1899,  as  follows: 

The  optic  disks  showed  white  atrophy,  almost  chalky  white.  The  margins  of  the 
disks,  as  now  recalled,  were  well  defined,  and  no  evidence  of  hemorrhage  except  the 
general  choroidal  congestion  with  the  small  patch  of  choroidal  atrophy  in  the  left 
eye.  The  retinal  vessels  had  not  apparently  undergone  much  change.  The  dura- 
tion of  the  atrophy  can  not  be  definitely  stated,  but  from  the  history  of  the  case  it 
bad  not  been  more  than  a  few  months. 

The  case  was  referred  for  special  examination  for  the  reason — as  set 
forth  in  the  slip  of  the  Bureau,  dated  January  10, 1899 — 

That  the  only  disability  shown  by  the  medical  records  in  the  case  prior  to  condition 
shown  on  final  examination  (on  muster  out),  is  ''intermittent  fever,''  and  history  of 
origin  given,  it  appears  that  while  on  furlough  and  under  treatment  for  fever,  other 
disabilities  intervened  and  flnaUy  the  condition  of  the  eyes  shown  developed.    *    «    * 

It  appears  that  in  compliance  with  this  request  the  claim  was  inves- 
tigated by  a  special  examiner. 

The  claimant  testified,  January  20, 1899,  before  the  special  examiner, 
that  prior  to  his  enlistment  his  profession  was  that  of  a  dentist,  and 
be  is  an  applicant  for  pension  on  account  of  total  blindness,  ^'  a  result 
of  exposure  and  hardships  and  of  heat  prostration." 

He  stated  further  that  this  heat  prostration  occurred  in  the  latter 
part  of  June,  while  on  a  practice  march  at  Tampa,  Fla.  That  per- 
mission was  given  him  to  drop  out  of  ranks,  and  that  upon  reaching 
the  sidewalk  he  lost  consciousness.  When  he  regained  consciousness 
he  proceeded  to  the  hospital,  where  he  received  treatment.  Late  in 
the  evening  he  was  permitted  to  go  to  his  company  street. 
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HiH  {second  illness  oocarred  in  Cuba.  The  symptoms  developed  while 
he  was  on  guard  daty;  was  taken  with  violent  pains  in  his  limbs;  did 
not  give  np  his  i)ost,  bnt  completed  his  tour  of  duty;  was  sick  with 
fever  in  quarters  five  days  ou  this  occasion. 

Some  time  subsequent  to  this  illness,  while  in  charge  of  a  Spanish 
prisoner,  he  became  exhausted,  and  at  this  time  there  was  a  ^^misf 
in  front  of  his  eyes.  He  also  stated  that  a  second  attack  of  the  fever 
occurred  just  before  his  embarkation  on  board  the  transport  to  retuni 
home.  While  on  said  transport  he  was  in  perfect  health,  and  also  after 
his  arrival  at  Montauk  Point.  He  was  next  taken  sick  on  September 
9)  at  Wilmington,  Del.,  on  the  train  for  home.  The  nature  of  his  sick- 
ness was  dysenteric.  On  his  arrival  at  Washington  he  did  not  notice 
any  trouble  with  his  eyes.  When  he  arrived  home  he  was  ^^  pat  to 
bed  and  the  doctor  sent  for."  He  thinks  this  si^U  of  sickness  lasted 
over  two  weeks;  that  while  convalescing  he  remarked  to  his  wife  that 
he  ^'  guessed  he  would  have  to  get  glasses;  that  the  lines  seemed  to  run 
together  while  reading." 

He  was  up  and  out  of  the  house  for  two  days,  when  he  was  again 
taken  sick,  this  time  with  pneumonia  and  malarial  complications. 

In  reply  to  the  question  of  the  special  examiner  as  t^^  when  the 
trouble  with  the  eyes  first  became  marked,  he  stated: 

The  5th  day  oi  October.  «  •  •  The  first  realization  that  I  was  losing  my  sight 
that  I  had  was  on  the  morning  of  the  5th. 

In  answer  to  the  question,  <'  Did  you  have  any  treatment  for  your  eyes 
that  day!"  he  replied:  *^Dr.  Freer  that  day  gave  me  medicine  which 
was  supposed  to  counteract  what  he  presumed  to  be  temporary  effects." 

He  was  first  placed  under  the  treatment  of  an  oculist,  Dr.  Wilmer, 
on  the  Monday  after  the  5th  of  October;  October  10. 

The  claimant  made  the  following  statement  in  reference  to  the  said 
treatment: 

The  original  treatment  of  Dr.  Wilmer  was  1-100  of  a  grain  of  strychnine  three 
times  a  day,  with  one  drop  of  the  iodide  of  potassiam,  which  waa  sabeeqnently 
increased  to  1-10  of  a  grain  of  strychnine  three  times  a  day  and  fifteen  drops  of  iodide 
of  potassium  a  day. 

At  first  there  was  a  recarrence  of  dim  vision  in  the  right  eye,  which  lasted  np  until 
the  Friday  before  Christmas,  when  Dr.  Wilmer  prononuced  my  case  hopeless. 

The  claimant  on  this  date  further  testified  in  reference  to  the  history 
of  bis  blindness,  but  as  said  testimony  has  no  particular  bearing  upon 
the  consideration  of  the  case  it  will  be  omitted. 

Dr.  James  A.  Freer  testified  January  25, 1899: 

I  have  known  the  claimant  for  about  twelve  years,  and  during  that  time  I  have 
been  the  family  physician  and  that  of  the  soldier.  So  far  as  I  know,  the  soldier  has 
always  been  in  good  health,  with  the  exception  of  some  temporary  ailments.  So  far 
as  I  know,  at  and  prior  to  enlistment  the  soldier's  eyesight  was  good;  np  to  enlist- 
ment he  was  working  at  his  profession  without  any  mechanical  ocular  aid.  The 
soldier  first  came  under  my  care  after  his  return  from  Cuba,  on,  I  think,  SeptemlM^r 
9, 1898.   I  then  found  him  sufi'ering  with  raahirial  fever  and  dysentery.  With  an  inter- 
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miBsion  of  about  two  weeks,  oommencing  September  16, 1898,  he  has  been  under  my 
care  to  the  present  date.  When  I  wa6  first  called  to  see  him  he  had  a  very  severe  attack 
of  dysentery,  which  lasted  about  a  week.  During  my  absence  the  soldier  had  an  attack 
of  lobar  pneumonia  of  one  lung,  attended  with  the  usual  symptoms,  from  which  he  had 
partially  recovered  when  I  returned  and  took  charge  of  the  case.  The  whole  course 
of  (he  pneumonia  covered  about  three  weeks.  During  the  acuteness  of  the  attack 
of  dysentery  and  pneumonia  the  chills  and  fever  were  suspended,  but  before  com- 
plete  convalescence  from  them  the  attacks  of  chills  and  fever  were  resumed  and  have, 
with  some  periods  of  intermission,  continued  to  the  present  (January  25, 1899).  These 
paroxysms  have  been  of  the  irregular  type  and  of  unusual  severity.  From  the  date 
of  soldier's  return  to  Washington  I  have  noticed  an  unnatural  appearance  of  his  eyes, 
and  within  a  short  time  he  commenced  to  complain  of  dimness  of  vision.  I  don't 
remember  the  exact  date.  This  became  progressively  worse,  amounting  to  nearly 
total  blindness  on  or  about  the  7th  or  8th  of  October,  1898,  and  to  complete  loss  of 
vision  within  a  few  days  following.  I  referred  him  to  an  oculist.  Dr.  Wilmer,  on 
October  10,  1898. 

During  my  treatment  of  the  soldier  it  was  mentioned  one  day  that  he  had,  by  mis- 
take, taken  some  wood  alcohol,  but  it  was  mentioned  as  not  of  significance  and  pro- 
duced none  of  the  symptoms  ordinarily  resulting  from  taking  wood  alcohol. 

Question  by  the  examiner: 

Was  this  taking  of  wood  alcohol  before  or  after  the  commencement  of  his  complaint 
of  dimness  of  vision? 

Answer: 

It  was  after  and  probably  in  the  early  part  of  October;  the  exact  date  I  don't 
remember.  In  my  toeatment  of  the  soldier  I  have  never  seen  any  indication  of  a 
syphilitic  taint;  he  has  a  child  which  is  perfectly  healthy. 

Question : 

To  what,  in  your  opinion,  is  the  soldier's  loss  of  vision  due? 

Answer: 

From  the  development  of  the  eye  trouble  in  coi^  unction  with  the  malarial  trouble, 
and  from  its  aggravation  (until  complete  blindness  obtained)  during  each  paroxysm, 
I  concluded  that  it  is  the  result  of  malarial  poisoning. 

Question : 
Have  yon  ever  had  any  history  of  prostration  from  heat  when  in  the  service? 

Answer: 

1  think  his  father  told  me  that  he  had  so  suffered. 

Dr.  J.  H.  Branson  testified  as  follows : 

I  have  known  Dr.  Hendrickson  for  the  past  fifteen  years.  We  were  boys  together. 
My  recolleotion  is  that  his  eyes  were  all  right  at  such  times  as  I  met  him  prior  to  his 
enlistment.  If  he  had  any  trouble  with  his  eyes  prior  to  his  enlistment  I  knew 
nothing  of  it.  On  September  17, 1898,  I  was  called  to  see  the  soldier  in  the  absence 
of  Dr.  James  Freer.  He  was  then  recovering  from  an  attack  of  dysentery.  At  that 
time  he  was  still  in  bed,  but  was  much  better,  so  much  so  that  I  did  not  see  him 
again  until  the  24th  of  September,  at  which  time  I  was  told  that  he  had  been  up  and 
around;  but  when  I  saw  him  on  the  24th  there  was  some  trouble  with  one  lung; 
temperature  105^.  I  saw  him  twice  that  day;  the  next  time  his  temperature  was 
1034^.  When  I  saw  him  on  the  25th  he  was  then  better.  I  saw  him  again  on  the 
27th  and  2^th.  On  the  27th,  after  I  saw  him,  he  had  a  malarial  chill.  I  saw  him 
last  professionally  on  September  30.    On  the  29th  he  had  another  chill,  and  on  the 
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30th  he  hftd  two  slight  chills.  I  saw  nothing  more  of  him,  as  Dr.  Freer  returned  and 
took  charge  of  the  case  on  Octoher  1,  1898.  During  the  malarial  chill  the  soldier^s 
•temperature  was  high,  hut  as  I  did  not  see  him  either  when  the  chill  was  on  or 
immediately  after  I  have  no  record  of  what  it  was.  *  *  *  i  know  there  was 
mention  made  that  his  eyes  were  hurting  him,  hut  I  took  that  as  one  of  the  symp- 
toms of  the  fever,  and  when  Dr.  Freer  told  me  that  he  was  losing  his  sight  it  was 
quite  a  surprise  to  me.  I  had  no  reason  to  suspect  anything  like  venereal  trouble 
in  my  treatment  of  the  case,  hut  I  know  he  had  been  a  wild  boy,  but  I  had  no 
reason  to  suspect  anything  of  the  kind. 

I  have  no  information  or  reason  to  believe  that  soldier  was  addicted  to  the  use  of 
any  deleterious  drug,  unless  you  call  tobacco  such.  No,  sir;  I  never  heard  of  the 
soldier  having  taken  wood  alcohol.  I  don't  believe  I  could  give  an  opinion  as  to 
the  cause  of  loss  of  vision ;  have  not  given  the  case  sufficient  study,  as  he  was  not 
my  patient.     •     *     " 

Dr.  J.  H.  Wilmer,  on  January  30,  1899,  testified  as  follows : 

I  first  became  acquainted  with  the  soldier  October  10,  1898,  at  which  date  lie  was 
brought  to  my  office  by  Dr.  Wonder,  dentist,  at  which  time  I  received  the  following 
history  of  the  case :  Having  returned  from  Santiago  about  four  weeks  since  with 
history  of  having  had  malarial  fever,  bronchitis,  and  dysentery,  and  on  October  4, 
1898,  he  was  very  ill  and  his  sight  dim ;  he  took,  by  mistake  for  whisky,  abont  from 
two  to  five  teaspoonfuls  of  wood  alcohol;  this  alcohol  was  taken  with  a  great  deal 
of  water  and  sugar,  so  that  it  was  not  noticed.  Sight  continued  to  grow  gradually 
dimmer  until  October  7,  when  he  awoke  totally  blind,  and  the  note  I  made  of  liia 
present  condition,  October  10, 1898 :  **  Patient  very  thin,  pale,  and  extremely  nervous; 
pupils  widely  dilated,''  and  at  that  time  no  disease  iu  the  interior  of  the  eyes ;  at  that 
time  there  was  absolutely  no  sight  whatever.  Up  to  October  26  a  little  sight  gradu- 
ally returned  to  the  right  eye,  but  in  the  left  there  was  a  question  whether  he  even 
saw  the  light.    From  October  26  the  sight  gradually  faded  away  as  it  had  come. 

During  this  jieriod  he  had  several  attacks  of  chills  and  fever,  which  puUed  him 
down  very  much  at  each  attack.  Up  to  the  present  date  (January  30,  1899)  the 
patient's  general  physical  condition  is  very  much  improved,  but  he  is  entirely  blind, 
owing  to  atrophy  of  the  optic  nerve,  with  practically  no  hope  for  recovery.  The 
cause  of  the  atrophy,  in  my  opinion,  is  due  to  malarial  poisoning.  In  addition,  the 
soldier  gave  me  a  history  of  heat  prostration,  but  in  my  opinion  that  has  little  or 
nothing  to  do  with  the  condition  of  the  eyes.  I  will  also  state,  in  my  opinion  the 
wood  alcohol  had  nothing  to  do  with  the  case,  but  at  first  I  was  inclined  to  the 
opinion  that  it  had ;  but  when  I  saw  that  sight  did  not  return,  as  in  the  liistory  of  all 
similar  cases  of  blindness  from  the  use  of  wood  alcohol,  I  concluded  that  the  loss  of 
sight  was  due  entirely  to  malarial  poisoning,  as  that  is.  not  an  uncommon  resnlt. 

I  have  also  made  a  careful  examination  and  inquired  as  to  history  of  syphilis,  but 
found  nothing  to  indicate  it.  Yes;  atrophy  of  the  optic  nerve  might  resolt  from 
syphilis,  such  as  that  with  which  soldier  is  su£fering,  but  in  my  opinion  there  is 
nothing  of  syphilis  in  this  case. 

I  have  been  very  much  interested  in  the  case  of  Dr.  Hendrickson  from  a  scientitic 
standpoint,  aud  since  he  came  under  my  observation  I  have  read  up  all  the  history  I 
could  find  on  the  history  of  poisoning  from  wood  alcohol  and  have  failed  to  find  a 
history  of  permanent  blindness  from  such  a  cause,  but  do  find  many  cases  a^  due  to 
malarial  poisoning  from  central  origin  with  secondary  atrophy  of  optic  nerves. 

The  attending  physician.  Dr.  Freer,  again  testified,  May  4,  1899, 
more  particularly  as  to  the  manner  of  the  development  of  the  blindness. 
He  stated  at  this  time : 

From  the  beginning  of  my  treatment  of  soldier  I  noticed  an  unnatural  appearance 
of  his  eyes,  amounting  to  a  blank,  staring  gaze,  accompanied  with  evidences  of  im- 
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perfect  vision;  at  about  this  time  the  soldier  complaiued  of  dimness  of  vision  and 
an  inability  to  iea<l  ordinary  print.  My  best  recollection  is  that  this  complaint  was 
first  made  about  the  14th  or  15th  of  September,  1898.  The  failure  of  vision  pro- 
gressed, amounting  to  nearly  total  blindness  on  the  6th  or  7th  of  October,  and  to  total 
blindness  a  few  days  later.  Sometime  between  the  1st  and  10th  of  October,  1898,  it 
was  mentioned  to  me  that  the  soldier  had  accidentally  taken  some  wood  alcohol,  but 
it  was  not  mentioned  as  a  matter  of  significance,  nor  did  I  attach  any  significance  to 
the  occurrence,  not  seeing  any  symptoms  that  could  be  ascribed  to  it  or  any  alter- 
ation in  the  coui|Be  of  the  symptoms  that  had  been  manifested  from  the  beginning  of 
my  care  of  the  case.  I  had,  in  considering  the  cause  of  his  blindness,  never  thought 
of  it  as  in  any  measure  due  to  the  wood  alcohol.  I  could  not  say  for  certain  whether 
my  attention  was  called  to  this  taking  of  wood  alcohol  on  the  first  or  second  succeed- 
ing day.  I  don't  remember  whether  vomiting  followed  taking  of  this  wood  alcohol 
or  not;  don't  know  whether  I  was  told  about  this.  *  *  *  j  ^m  ^dd,  the  only 
thing  I  noticed  in  the  treatment  of  this  case  that  increased  the  loss  of  sight  was  the 
paroxyams  of  malaria,  during  each  of  which  vision  was  materially  lessened  and 
finally  entirely  lost  during  one,  after  partial  recovery  between  paroxysms. 

Dr.  BransoD,  who  attended  the  soldier  during  the  temporary  absence 
of  Dr.  Freer,  also  farther  testified  as  to  date  of  the  first  manifestations 
of  impaired  vision. 

In  reply  to  the  question,  "In  your  attendance  in  this  case  did  you 
notice  any  trouble  with  the  soldier's  eyes!"  replied: 

Nothing  more  than  is  usual  in  case  of  high  temperature.  I  think  soldier's  father 
spoke  of  his  having  complained  of  his  eyes  hurting  him,  but  I  paid  little  or  no 
attention  to  that,  as  he  had  been  having  high  fever.  I  was  never  more  astonished  in 
my  life  than  when  informed  by  Dr.  Freer  over  the  telephone  that  soldier  was  blind. 
I  asked  him  the  cause,  and  he  said  he  did  not  know  unless  it  was  the  use  of  tobacco. 
No;  I  could  not  fix  the  date  when  I  received  this  information. 

The  claimant  was  examined  on  March  9, 1899,  by  an  oculist,  Dr.  Bur- 
nett, whose  certificate  is  as  follows : 

The  claimant  is  totally  blind.  As  there  is  no  pupillary  reaction  with  light,  there 
can  be  no  perception  of  light  even.  There  is  atrophy  of  both  optic  disks,  and  from 
their  present  appearance  it  is  the  result  of  Inflammation  of  the  nerve,  and  of  the 
acnte  variety.  The  other  structures  of  the  eye  seem  not  to  have  been  seriously 
afiected.  As  to  the  etiology,  it  is  obscure.  There  are  several  pos8i])ilitie8 ;  one  is 
the  large  amount  of  quinine  (from  18  to  27  grains  a  day)  which  he  took  in  Cuba 
while  there  for  four  consecutive  weeks.  Quinine,  however,  usually  produces  its 
effeets  immediately,  whereas  in  the  present  case  several  weeks  elapsed  between  the 
large  doses  of  quinine  and  the  appearance  of  the  eye  symptoms.  The  neuritis  may 
have  been  the  result  of  the  direct  action  of  the  malaria,  but  such  cases  are  not 
common  and  the  connection  is  difficult  to  establish.  As  to  the  wood  alcohol,  1  am 
not  in  possession  of  any  positive  information  on  that  point.  There  is  an  alcoholic 
amblyopia,  but  it  occurs  always  in  chronic  alcoholism  and  is  never  the  result  of 
acute  alcohol  poisoning;  and,  besides,  the  claimant  states  and  asserts  that  he  can 
prove  that  the  wood  alcohol  taken  by  mistake  (on  account  of  increasing  defect  of 
sight)  was  immediately  ejected.  He  admits  that  he  has  been  a  constant  drinker  all 
his  life — from  three  to  four  drinks  a  day.  There  are  no  signs  at  present  of  chronic 
alcohol  poisoning. 

If  I  might  be  allowed  to  express  a  personal  opinion,  I  should  say  that  the  disa- 
bility was  incurred  from  causes  incident  to  the  service  and  not  through  any  con- 
scious fault  of  his  own. 
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On  March  11,  1899,  Dr.  Burnett  submitted  the  following  additional 
report: 

Since  Bending  in  my  report  on  this  case  yesterday,  I  have  foand  in  the  first 
nnmber,  January,  1899,  of  the  Zeitschrift  f.  Angenhnlknnde,  an  account  by  Pro- 
fessor Knhnt  of  a  case  of  poisoning  by  methylio  alcobol  and  its  effects  on  the  eye«i. 
The  quantity  drunk  was  unknown  (''a  large  swallow/'  vide  report),  but  on  the  third 
day  he  had  great  somnolence.  Four  days  after  he  awoke  with  g^at  pain  in  the 
head  and  with  much  dimness  of  vision,  which,  a  week  after  the  ingestion  of  the 
wood  alcohol,  had  gone  on  to  complete  blindness.  In  ten  days  vision  began  to 
return,  and  in  fifteen  days  more  vision  was  normal.  The  diagnosis  was  postocnlar 
optic  neuritis.  A  companion  who  also  drank  of  the  wood  alcohol  was  affected  with 
gastroenteritis,  but  no  eye  symptoms  are  reported.     »     »     ♦ 

On  March  22  Dr.  Burnett,  apparently  in  response  to  a  request  of  the 
medical  referee  for  additional  information,  furnished  the  following 
statement : 

In  response  to  the  additional  letter  of  instructions  of  March  15, 1  would  state  that 
the  optic  disks  are  white,  of  approximately  normal  size,  with  not  clearly  defined  out- 
lines, with  the  retinal  vessels  diminished  in  caliber  and  somewhat  in  number.  This 
I  intended  to  be  understood  when  I  stated  in  the  first  report  that  there  was  '^  atrophy 
of  the  optic  disks  and  from  inflammation  of  the  nerve  and  of  the  acute  variety  '' 
which  was  intended  to  be  an  answer  to  your  question,  ''Does  the  appearance  of  the 
disks  indicate  a  former  neuritis  f    »     «     * 

Dr.  Burnett,  on  March  31,  added  the  following  to  his  report : 

In  accordance  with  a  request  from  the  office  as  to  still  more  definite  information  as 
to  the  condition  of  eyes  of  the  claimant  and  the  probable  cause  of  the  disability, 
1  would  say  that,  in  my  opinion,  the  optic  nerve  atrophy  is  not  due  to  a  ''papiUitu^/' 
but  has  followed  a  retrobulbar  affection,  and  it  would  seem  to  me  more  like  the 
eff'ect  of  a  toxic  agent  than  any  other  cause.  As  to  malaria,  I  have  learned  from 
Dr.  De  Beck,  of  Cincinnati,  who  is  now  writing  an  extensive  treatise  on  the  effect 
of  malaria  on  the  eyes,  that  there  is  only  one  case  of  retrobulbar  neuritis  reported 
as  caused  by  malaria,  and  that  history  is  defective.  There  are  several  cases  of 
papillitis  following  or  associated  with  malaria.  The  blindness  from  papillitis  is 
seldom  or  never  sudden,  and  the  evidence  of  it,  of  course,  manifest  for  some  weeks 
before  it  passes  into  atrophy.  The  condition  of  the  eye  ground  and  the  general 
history  of  the  case,  in  my  opinion,  militate  against  quinine  amblyopia. 

The  claimant  was  subsequently  examined  by  two  boards  of  examining 
surgeons.  The  instructions  for  said  examinations  included  all  disabili- 
ties for  which  pension  was  claimed. 

The  first  certificate  is  dated  June  12,  1899,  and  reports  the  following 
objective  conditions: 

Pulse  rate,  96;  respiration,  20;  temperature,  98.4;  height,  5  feet  10  inches;  actual 
weight,  162  pounds;  age,  33  years.  Tongue  coated  and  indented  by  teeth;  liver 
enlarged  one  finger's  breadth  and  slightly  tender;  no  enlargement  of  spleen;  no 
icterus  or  antemia;  no  elevation  of  temperature,  lias  malaria.  6/18.  No  abdomiual 
tenderness  or  tympanitis;  no  emaciation  or  other  evidence  of  dysentery.    0/18, 

Chest  expansion,  34  to  39  inches;  no  dullness  on  percussion;  no  rales  or  rhonchi: 
vesicular  murmur  good;  respiration  slightly  jerky  in  lower  portion  of  right  lung, 
indicating  a  limited  adhesion;  no  friction  sound;  no  coughing  during  examina- 
tion.   2/18. 

Increase  in  area  of  cardiac  dullness,  apex  under  sixth  rib  and  in  nipple  line.  A 
systolic  bruit  at  apex. 
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Pulse  regular,  but  tamultuons;  standing,  120;  after  slight  exercise,  132.  No  cya- 
nosis, dyspnoea,  or  oedema.     12/18.     Urine  examined  and  found  normal.    0/18. 

O.  D.  V.  =  0.  O.  S.  V.  =  0.  Media  clear;  the  optic  disk  of  each  side  is  blanched 
and  diminution  in  size  and  number  of  its  blood  vessels;  pupils  dilated  and  fail  to 
respond  to  light.  Has  white  atrophy  of  optic  ner\re8  and  is  totally  blind.  First 
grade,  $72. 

Has  a  small  tag  of  a  hemorrhoid  on  verge  of  anus,  size  of  split  pea,  not  engorged 
or  bleeding.     0/18.     *     *     * 

The  next  examination  waA  made  July  10, 1899.  The  following  is  a 
copy  of  the  certificate : 

Pulse  rate,  100,  110,  124;  respiration,  18-20-24;  temperature,  normal;  height,  5 
feet  8^  inches ;  actual  weight,  152  pounds,  stripped ;  age,  33  years. 

Malarial  poisoning:  Appearance  is  not  indicative  of.  No  cachexia  or  amemia; 
color,  good.  Claimant  flinches  some  upon  deep  percussion  over  spleen  and  liver. 
These  organs  are  not  enlarged.    No  jaundice. 

Digestive  system :  Tongue  coated.  Some  epigastric  and  intestinal  tenderness  on 
presanre.  Nutrition  good.  Muscles  firm.  No  anaemia.  Claimant  states  that  his 
weight  in  May,  1898,  was  176;  in  September,  1898, 132.  Present  weight  is  152  poands, 
stripped.  See  statement  concerning  state  of  bowels.  Rectum  normal.  No  piles,  fis- 
sure, fistula,  or  prolapsus.    Rate,  4/18. 

Lnngs:  Normal  upon  inspection,  palpation,  percussion,  and  auscultation.  Breath- 
ing, regular.  No  rate.  Claimant  is  totally  blind,  either  eye ;  he  can  not  distinii^uish 
light  from  darkness.  Pupils  are  dilated  and  do  not  respond  to  light  and  shade. 
Right  pupil  a  trifle  shorter  than  left.  Mental  condition  is  good.  No  paralysis.  No 
atrophy  of  muscles  of  body  or  extremities.  No  contractures.  Probable  cause  of 
blindness,  optic  atrophy.     Rate,  $72  per  month. 

Heart:  Apex  beat  and  area  of  dullness  normal.  Action  regular;  is  rapid.  No 
murmurs  discoverable.  Pulse  rate,  after  walking,  124.  No  dyspnoea,  cyanosis,  or 
cpdema.     No  rate. 

Catarrh :  Cr.  naso-pharyngeal  catarrh  of  moderate  severity.     Rate,  4/18. 

No  other  disability.     *     *     * 

As  neither  the  testimony  nor  the  certificates  of  examination  in  the 
case  show  that  the  appellant  is  now  suffering  from  any  disability 
traceable  to  pneumonia  or  dysentery,  the  rejection  of  these  disabilities 
on  the  ground  stated  is  hereby  affirmed. 

It  is  apparent  also  that  he  is  not  now  suffering  with  malarial  fever, 
nor  any  of  the  usual  sequelae  of  the  same. 

The  total  blindness  from  which  the  appellant  is  shown  to  be  suffer- 
ing has  been  attributed  by  your  Bureau  to  the  ingestion  of  wood  alco- 
hol, and  the  claim  for  pension  on  account  of  this  disability  was  rejected 
on  this  ground. 

The  conclusion  that  poisoning  from  wood  alcohol  was  the  cause  of 
the  loss  of  vision  was,  apparently,  somewhat  influenced  by  the  report 
of  such  a  case  from  the  records  of  the  Navy  Department,  said  report 
being  made  a  part  of  the  papers  in  the  case,  and  is  as  follows: 

On  July  5,  1898,  John  Joseph  Kavanaogh,  C.  P.,  U.  S.  N.,  and  two  others  were 
received  on  the  U.  S.  amhulance  ship  Solace,  transferred  from  the  U.  S.  S.  Hornet. 
They,  it  was  said,  had  drank  of  a  mixture  of  wood  alcohol  and  benzine  on  the  night 
of  the  4th.  It  was  afterwards  learned  from  admissions  of  the  patients  that  this 
waM  the  origin  of  their  trouble. 
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The  condition  of  these  patients  differed  widely  when  received.  One  was  totally 
unconscious  and  died  in  a  few  hours;  another  was  completely  conscious  and  only 
suffered  from  gastroenteritis.  Kavanangh  was  semi  conscious ;  he  could  be  aroused 
to  consciousness  and  would  answer  questions  when  spoken  to  loudly.  It  was  noticed 
at  the  beginning  that  his  pnpils  were  widely  dilated,  and  they  remained  so  as  long 
as  he  was  in  our  charge.  On  the  8th  of  July,  when  he  had  regained  conscionsuess, 
it  was  disoovered  that  he  was  totally  blind  in  both  eyes. 

After  being  discharged  from  the  Navy  he  was  examined  ophthaimoscopically  by  Dr. 
Peter  A.  Callan,  of  35  West  Thirty-eighth  street,  New  York,  who  wrote  me  that  he 
found  both  optic  nerves  atrophied.  It  was  my  belief,  and  is  still,  that  the  lesion  was 
central  and  that  atrophy  of  the  optio  nerves  followed  loss  of  vision,  as  blindnes>s 
followed  too  quickly  after  the  ingestion  of  the  wood  alcohol  for  it  to  have  produced 
first  atrophy  and  then  blindness.     »    «     * 

Respectfully  submitted.  Tnos.  H.  Streets, 

Surgeon,  United  State*  Nary. 

In  a  subsequent  communication  from  the  Navy  Department  the 
following  additional  information  was  furnished. 

*  *  *  Record  accompanying  him  (Kavanangh)  from  the  U.  8.  S.  Hornet  states: 
Wood  alcohol  and  benzine  poisoning.  Stole  alcohol  and  benzine  from  New  York 
Herald's  yacht  while  lying  alongside  of  Hornet,  and  drank  same. 

Case  paper  states :  Patient  states  that  after  drinking  some  wood  alcohol  and  ben- 
zine he  became  totally  blind  with  very  diminished  seuKation  in  both  eyes  but  no 
loss  of  motion.  Given  strychnine  gr.  1/30  one  t.  i.  d.  Has  vague  pains  in  abdomen 
and  chest.  Pupils  dilated  widely.  July  23,  no  change,  continue  treatment. 
August  2,  sensation  returning  and  less  pain  in  legs.  Vision  slightly  improved. 
August  3,  no  change,  continue  treatment.  August  12,  no  change,  strychnine  gr.  1/30 
t.  i.  d.  and  K.  I.  (iodide  of  potash). 

Ophthalmoscopic  examination  made.  Patient  had  white  atrophy  of  both  optii- 
nerves.     *    *    »    October  11,  discharged  from  the  service  on  medical  survey.     *     ••    • 

As  regards  the  case  of  the  man  who  was  transferred  to  the  Solace  at  the  same 
time  as  Kavaiiaugh,  the  records  of  the  Solace  show  that  he  was  discharged  to  duty 
July  7,  the  second  day  following  his  admission  to  the  sick  list  of  the  iSoZoce.     *     •     • 

The  question  to  be  determined  in  this  case  is,  whether  or  not  thL< 
appellant's  disability,  blindness,  is  due  to  his  military  service. 

If  said  blindness  is  due  to  malarial  poisoning  he  is  clearly  entitled 
to  be  pensioned  therefor,  but  if  due  to  the  ingestion  of  wood  alcoboK 
whether  accidentally  or  intentionally,  he  is  not  so  entitled. 

It  is  shown  that  the  pathological  condition  causing  the  blindness  is 
atrophy  of  the  optic  nerve.  It  is  further  shown  by  the  early  history 
of  the  case  that  said  atrophy  commenced  posterior  to  the  ej^eball,  a 
retro-bulbar  neuritis.  This  was  the  diagnosis  of  the  official  oculist. 
Dr.  Burnett,  and  is  substantiated  by  the  findings  of  Dr.  Wilmer  when 
he  made  his  examination  on  the  10th  of  October,  when  he  found  "  no 
disease  in  the  interior  of  the  eye,"  although  blindness  became  marked 
on  October  5. 

It  is  evident  that  the  oculists  were  undecided  as  to  the  cause  of  the 
disease  of  the  optic  nerve.  This  uncertainty  seems  to  have  been 
largely  due  to  a  lack  of  knowledge  as  to  the  action  of  a  poisonous 
quantity  of  wood  alcohol. 

The  dose  of  wood  alcohol,  as  given  in  Merck's  1S96  Index,  is  10  to 
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40  minims.     The  soldier  drank  from  60  to  300  minims.     '*  Two  to  five 
teaspoonfuls." 

Dr.  Wilmer  testified  that — 

''The  cause  of  the  atropby,  iu  iny  opiuioD,  is  due  to  the  malarial  poisoning. 
•  *  *  I  will  also  state,  in  my  opinion,  the  wood  alcohol  had  nothing  to  do  with 
the  case,  but  at  first  I  was  inclined  to  the  opinion  that  it  had,  but  when  I  saw  that 
sight  did  not  return,  an  is  the  htstory  of  all  similar  cases  of  blindness  from  the  nse 
of  wood  alcohol,  I  concluded  that  the  loss  of  sight  was  due  entirely  to  malarial 
poisoning,  as  that  is  not  an  uncommon  result. 

«  He  farther  stated  that  be  was  mach  interested  iu  the  case — 

"From  a  scientific  standpoint,  and  since  ho  came  under  my  observation,  I  have 
read  up  all  the  history  I  could  find  on  the  history  of  poisoning  from  wood  alcohol 
and  have  failed  to  find  a  history  of  permanent  bliudness  from  such  a  cause,  but  do 
find  many  cases  as  due  to  malarial  poisoning  from  central  origin  with  secondary 
atrophy  of  optic  nerves." 

It  appears  then  that  this  physician's  opinion  was  based  solely  upon 
the  fact  that  he  had  not  beeu  able  by  reading  to  find  a  case  with  a  simi- 
lar history,  i.  e.,  a  case  of  permanent  blindness  following  ingestion  of 
a  poisonous  quantity  of  wood  alcohol. 

It  further  appears  that  your  bureau  did  find  a  case  with  such  a 
history. 

Although  Dr.  Burnett  expressed  the  opinion  that  the  soldier's  blind- 
uess  ''was  incurred  from  causes  incident  to  the  service,"  it  was  made 
without  a  full  knowledge  of  the  history  of  the  case. 

Since  the  adjudication  of  this  claim  appears  to  have  been,  as  before 
stated,  determined  by  the  amount  of  literature  bearing  upon  wood- 
alcohol  poisoning,  I  have  caused  to  be  made  a  careful  search  of  all  lit- 
erature in  the  library  of  the  Surgeon-Generars  Office,  bearing  upon 
both  i>oisons,  malarial,  and  wood  alcohol,  as  to  their  effects  on  the  eye. 

There  is  a  paucity  of  literature  on  wood-alcohol  poisoning.  This  is 
attributed  to  the  fact  that  this  substance  has  not  been  in  general  use 
but  for  a  comparatively  short  time. 

The  following  is  an  extract  from  a  case  reported  in  the  Medical 
Record  for  May,  1898: 

A  young  man  convalescing  from  measles  drank,  on  July  1,  1897, 
60  cubic  centimeters  (about  2  fluid  ounces)  of  Columbia  spirits  (wood 
ah'ohol),  mixed  with  water  and  sugar,  at  5  p.  m.  Two  hours  later,  hav- 
inf2r  experienced  pleasurable  effects,  he  again  diluted  60  cubic  centi- 
meters of  the  spirits  with  water  and  sugar.  He  slept  ten  hours  fol- 
lowing this  dose.  After  this  time  he  had  violetit  emesis  and  gastric 
paiu.  Twenty-four  hours  after  having  taken  the  spirits  he  complained 
of  loss  of  sight,  and  on  examination  of  the  eyes  there  was  found  total 
dilation  of  both  pupils.  No  reaction  to  light  or  accommodation — right 
vision^  none;  left  vision,  none.  Ophthalmoscopic  examination  revealed 
double  optic  neuritis  with  congested  retina.  For  seven  days  loss  of 
sight  remained  complete.  Three  weeks  after  the  poisoning  the  patient 
was  able  to  see  moving  objects  and  count  fingers  at  6  inches. 
p.  D. — VOL  10 25 
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On  September  20,  aboat  two  aud  a  half  months'  after  taking  the 
poison,  there  was  no  reaction  of  the  pupils  to  light.  With  right  eye 
coants  fingers  at  6  inches;  with  the  left  eye  there  was  perception  of 
light  only.    This  man  was  practically  blind. 

This  case,  with  the  other  case  referred  to  in  this  paper,  seems  to 
clearly  show  that  permanent  blindness  is  caused  by  the  ingestion  of 
wood  alcohol.  Just  what  quantity  of  the  spirits  is  necessary  to  produce 
this  effect  can  not  be  determined  from  the  cases  reported. 

In  the  case  of  the  companion  of  Kavanaugh,  there  were  no  eye  symp- 
toms observed;  neither  were  there  any  in  the  second  ease  reported  by 
Kuhnt,  quoted  by  T)r.  Burnett,  in  his  certificate  of  examination  of  this 
claimant. 

In  the  two  fatal  cases  of  wood-alcohol  iK>isoning  reported  by  the  snr- 
geon  in  charge  of  Division  Hospital,  Cainp  Alger,  Virginia,  to  the  Sor- 
geon-Oeneral  United  States  Army,  July,  1898,  the  symptoms  observed 
were — 

GaHtrio  pains  of  acute  character,  almost  persistent  vomiting,  dryness  of  the  month 
and  throat,  and  thirst.  The  speech  qnite  coherent,  but  eyes  with  dilated  papils, 
incapable  of  recognizing  either  persons  or  things  only  a  few  feet  distant. 

Dr.  Vigor,  in  FAnn^e  MMicale,  1877,  reports  the  case  of  a  man  who 
had  drunk  the  supernatant  liquid  after  precipitation  of  gums  in  varnish. 
This  liquid  contained  wood  alcohol.  One  hour  after  drinking  an  unknown 
quantity  there  followed  headache,  vomiting,  profuse  sweating,  dilatation 
of  the  pupils,  and  delirium.  The  next  day  delirium  was  gone,  bnt  he 
was  completely  blind.  After  a  week  sight  slowly  returned,  until  at  the 
end  of  six  weeks  he  could  see  his  way  about  with  the  left  eye;  with  the 
right  he  could  barely  distinguish  light.  Two  years  later  he  was  entirely 
blind. 

Dr.  Gifford,  in  the  Ophthalmic  Eecord,  September,  1891),  reiK>rt8  the 
case  of  a  man  who  drank  about  one-half  pint  of  a  mixture  containing 
two-thirds  water  and  one-third  wood  alcohol.  This  was  drunk  on 
December  5, 1898.  At  9  p.  m.  on  the  7th  he  began  to  vomit;  headache 
followed  and  the  next  morning  everything  looked  foggy.  The  sight 
slowly  got  worse,  and  when  he  awoke  on  the  morning  of  the  9th  he 
could  not  see  light.  His  pupils  were  wide  and  did  not  respond  to  light. 
December  21,  no  light  perception,  pupils  wide  and  irresponsive  to  li^cht. 
In  about  ten  days  vision  began  to  gradually  return  and  in  ten  days 
more  he  could  count  fingers  at  several  feet.  After  remaining  stationary 
for  about  a  week  the  vision  gradually  failed  until,  when  last  seen,  Jan- 
uary 21, 1899,  it  was  reduced  to  hand  movement  at  IJ  feet  in  the  right 
eye  and  4  or  5  feet  in  the  left  eye. 

Since  then  the  doctor  had  heard  that  this  patient  is  entirely  blind. 

Another  man  drank  the  alcohol  on  Thursday  night  and  died  Satur- 
day morning,  after  having  become  entirely  blind. 

Two  brothers  purchased  about  1  pint  of  Columbia  spirits  or  purified 
wood  alcohol.    One  drank  freely,  the  other  about  3  ounces.     The  man 


DECISIONS    RELATING   TO   PENSIONS.  387 

who  drank  the  most  died  in  twenty-four  hours  and  did  not  complain 
of  any  eye  trouble.    The  other  died  about  the  same  time,  totally  blind. 

Dr.  Moulton,  in  Ophthalmic  Eecord  for  July,  1899,  reports  the  case 
of  a  man,  age  33  years,  who,  with  about  thirty  others,  drank,  on  Octo- 
ber 8, 1897,  wood  alcohol,  some  of  them  drinking  but  little,  but  five  of 
them,  including  his  patient,  took  more,  perhaps  something  like  a  half- 
pint  each.  All  were  very  si(jk.  Two  men  died  within  twenty-four 
hoars.  Two  others  recovered  perfectly.  The  fifth,  the  i)atient,  became 
very  weak  and  his  heart's  action  very  feeble,  but  he  was  never  uncon- 
scious. The  next  day  after  drinking  his  sight  began  to  grow  dim,  and 
in  a  few  hours  was  lost  entirely.  In  a  few  days  some  sight  returned, 
since  when  the  condition  has  remained  unchanged.  Vision  in  right 
eye,  perception  of  light;  vision  in  left  eye,  fingers  at  1  foot. 

The  following  is  the  only  reported  case  found  of  complete  loss  of  sight 
of  both  eyes  as  a  complication  of  malarial  poisoning. 

This  case  was  reported  by  A.  O.  Basu,  in  the  Indian  Lancet,  Cal- 
cutta, 1896: 

Hindu  male,  age  24,  had  a  severe  attack  of  fever  on  the  11th  of  February,  1896, 
with  cerebral  symptoms.  Saw  him  oq  the  13th  of  February,  when  his  condition 
was  as  follows:  Perfectly  unconscious,  eyes  congested,  violently  delirious  at  times. 
Tongue  dry  and  covered  by  a  black  coat;  pulse  120;  temperature,  103-4  F.  On 
February  19  he  regained  connsciousness,  but  could  not  see  with  his  left  eye.  On 
February  21,  there  was  loss  of  sight  of  right  eye  too.  Both  eyes  painful,  red,  and 
watery.  On  February  23,  condition  as  follows:  Fever  of  a  remittent  type  with 
evening  exacerbations,  temperature  running  up  to  104^.  Severe  darting  pains  over 
head  and  temples.  Left  eye  red,  watering;  slight  effusion  of  lymph  in  the  anterior 
chamber.  Pupils  inactive  to  the  light.  Under  the  ophthalmoRCope  no  fundus  reflex. 
Tension,  -f  1.  V  =  O.  Right  eye:  Pupil  inactive  to  light,  yery  red,  and  watering. 
Tension,  -f  !•  ^  =  O.  No  fundus  reflex  by  ophthalmoscope.  There  was  marked 
paresis  of  both  legs.  Extreme  pain  over  the  lumbo-dorsal  region  of  the  spine.  Sen- 
sation intact.  Patella  reflex  exaggerated.  Insomn  ia  marked.  Other  organs  normal . 
No  history  of  Syphilis.  February  25,  1896,  pupil  slightly  dilated'.  No  improvement 
in  any  other  symptoms.  February  28,  a  peculiar  grayish  reflex  was  observed  in 
both  fundus  ocnli.  *  *  *  March  10,  paresis  in  both  legs  increased.  He  could 
now  preceive  light  in  right  eye.  *  *  *  Suffered  with  fever,  off  and  on,  until 
April  13,  when  fever  left  hiui.  He  conld  not  walk  at  all.  Present  condition,  October, 
1896,  much  improved.  Can  walk  3  or  4  miles  a  day.  Can  see  well  with  right  eye 
with  the  help  of  -f  ^0,  D.  Left  eye,  preception  of  light.  Tension,  1.  No  fundal 
reflex. 

Remarks. — I  have  seen  11  such  cases,  with  history  of  fever — sudden  blindness  of  both 
eyes  and  gradual  paralysis,  and  all  died  by  gradual  asthenia.  In  all  these  cases  there 
was  marked  optic  neuritis,  only  one  of  these  was  treated  in  the  eye  hospital,  but  no 
]>o8t-mortem  could  be  had.  In  the  absence  of  post-mortem  the  exact  morbid  condi- 
tions conld  not  be  ascertained.  That  there  was  marked  meningeal  mischief  is  evi- 
dent.   This  might  have  produced  retino-choroiditis  with  subretinal  effusion. 

Dr.  G.  E.  de  Scbweinitz',  in  Medical  News,  June  7, 1890,  says: 

*  *  *  Disturbances  of  vision  during  the  course  of  intermittent  fever  have  been 
observed  f^om  the  earliest  days,  many  of  the  recorded  cases  having  been  reported  in 
the  preophthalmoscopic  period.  Leber  divides  the  amaurosis  of  malaria  into  two 
varieties,  typical  or  intermittent  and  stationary  amaurosis.  In  temporary  amaurosis 
the  fever  is  usually  of  the  tertian  type,  and  may  be  associated  with  severe  nervous 
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Bytuptoms,  delirinui,  coma,  aphasia,  or  loss  of  vision  begins  with  the  chill,  lasts 
through  the  fever  and  subsides  with  the  sweat,  as  was  shown  years  ago  by  Kahl- 
brand  and  Tott. 

The  result  of  numerous  observations  is  that  amblyopia  not  infrequently  compli- 
cates malaria  and  appears  in  the  form  of  a  transient  loss  of  vision  or  a  complete 
blinduess.  Its  duration  varies  from  a  few  moments  to  several  hours,  days,  or  cveu 
mouthH,  and  it  disappears  under  antiperiodic  treatment,  as  Tullais  said,  with  the 
same  quickness  with  which  it  came  about,  leaving  not  a  single  trace  of  its  passage 
at  the  bottom  of  the  eye.  In  most  of  the  amblyopias  just  referred  to,  the  ophthal- 
moscopic iindings  were  negative,  or  the  descriptions  are  included  in  the  vague  terms 
applied  to  the  retina  or  optic  nerves,  ''congestion,  hypera^mia,  redder  than  normal. '* 

Tea  text-books  on  diseases  of  the  eye  were  coDsulted  as  to  the  causes 
of  retrobulbar  neuritis,  and  none  named  malaria  as  a  cause. 

One  authority  (Fick)  gives  the  causes  of  this  pathological  condition 
as  *' acute  infectious  diseases,  syphilis,  and  lead  xKusoning,  but  all 
together  are  not  so  disastrous  agents  as  the  abuse  of  tobacco  and  alcohol. 

The  disease  is  therefore  often  called  tobacco  or  alcohol  amblyopia  or 
"  intoxication  amblyopia." 

To  arrive  at  a  just  conclusion  in  this  case  it  seems  necessary  to  con- 
trast it  with  other  cases  where  the  ingestion  of  wood  alcohol  has  pro- 
duced blindness,  and  I  am  forced  to  conclude  that  there  is  a  remarka- 
ble resemblance  to  those  cases;  in  fact,  the  effects  of  the  poison  on  the 
optic  nerve  appears  to  be  so  uniform  that  it  seems  that  its  action  on 
said  nerve  is  specific. 

In  contrasting  it  with  those  cases  due  to  malarial  poisoning  it  has 
few,  if  any,  features  in  common. 

It  appears  tliat  in  cases  where  total  loss  of  vision  developed  during 
such  an  illness  the  subjects  were  profoundly  aflFecteil  by  the  fever,  mani- 
festing symptoms  of  brain  involvem^At,  including  paralysis,  most  of 
such  cases  x)roving  fatal. 

In  those  cases  where  the  vision  was  impaired,  not  entirely  lost, 
restoration  was  effected  by  the  administration  of  anti  malarial  remedies. 

I  fully  agree  with  the  attorney  in  this  case  that  "If  there  is  human 
affliction  which  appeals  most  strongly  to  human  sympathy  it  is  total 
blindness,"  but,  as  above  stated,  I  am  forced  to  the  conclusion  that  the 
blindness  with  which  this  appellant  is  suffering  was  not  appurtenant  to 
his  military  duty,  but  was  the  direct  result  of  the  ingestion  of  a  poisonous 
quantity  of  wood  alcohol. 

The  action  appealed  from  is  therefore  athrmed,  and  the  x>aipers  are 
herewith  returned. 
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MARRI  AGE-CONS  AXGITIN  IT  Y~I  XFAXTS. 

Abbie  Salmon  (alleged  widow). 

A  marriage  between  an  uncle  and  his  niece  is  valid  in  the  State  of  New  York. 

The  marriage  in  the  State  of  New  York  of  a  female  under  13  years  of  age  is  valid, 

though  voidable;  but  can  not  be  avoided  if  she  cohabits  with  her  husband  after 

she  becomes  of  the  age  of  legal  consent. 

First  AHsistant  Secretary  Thomas  Ryan  to   the  Commissioner   of  Pen- 
sions^ January  10^  1900, 

This  appellant,  Abbie  Salmou,  on  October  9, 1897,  filed  a  claim,  Ko. 
628988,  for  pension  under  the  Itevised  Statutes,  as  the  widow  of  James 
H.  Salmon,  who  was  a  member  during  the  war  of  the  rebellion  of  Com- 
pany I,  First  Michigan  Infantry,  and  died  January  29, 189l>. 

Said  claim  was  rejected  in  April,  1898,  on  the  ground  that  claimant 
is  unable  to  show  the  death  or  divorce  of  her  first  husband  prior  to 
lier  marriage  to  this  soldier,  and  that  the  latter  marriage  was  there- 
fore void;  and  she  ap])ealed  May  10,  1898,  contending  that  her  first 
marriage  was  invalid,  first,  because  she  was  then  under  13  years  of 
age,  and,  second,  because  her  first  husband  was  her  own  uncle. 

Neither  of  these  contentions  is  sound.  While  claimant's  marriage  in 
1855  or  1856  to  Peter  Burget,  her  uncle,  may  have  been  voidable  on 
account  of  her  nonage  (the  laws  of  1841  of  the  State  of  New  York 
providing  for  annulment  of  marriages  where  the  female  was  under 
14  years  of  age),  yet  at  common  law  females  under  12  years  of  age 
might  contract  a  valid  marriage,  even  without  consent  of  parents 
(Bennett  17.  Smith,  21  Barb.  Ch,,  439,  citing  numerous  authorities),  and 
these  rules  of  the  common  law  were  held,  in  the  case  cited,  to  be  still 
(in  1856)  in  force  in  the  State  of  New  York,  with  the  exception  that  the 
voidable  age  was  raised  by  the  statutes  cited  to  14  years. 

Furthermore,  until  annulled  a  voidable  marriage  is  valid,  and  there 
is  no  pretense  of  any  annulment  in  this  case  at  any  time.  And,  yet 
further,  under  the  statutes  of  New  York  State  this  claimant  has  no 
right  to  an  annulment  upon  the  facts  in  her  case,  as  she  admits  cohabi- 
tation with  said  Burget  for  seven  or  eight  years  after  her  marriage  to 
him,  and  section  1744  of  the  Code  of  Civil  Procedure  provides  that — 

A  marriage  shall  not  be  annulled  *  *  «  where  it  appears  that  the  parties  for 
any  time  after  they  attained  that  age  (of  legal  consent)  freely  cohabited  as  husband 
and  wife. 

See  SaUy  R.  Fuller  (10  P.  D.,  238). 

As  to  the  second  assignment  of  error,  it  need  only  be  stated  that  the 
laws  of  New  York  do  not  in  terms  inhibit  marriage  between  uncle  and 
niece,  and  there  is  nothing  in  the  common  law  inhibiting  such  a  mar- 
riage. This  appellant's  marriage  to  her  uncle,  Peter  Burget,  therefore, 
was  clearly  a  valid  and  legal  marriage,  and  it  is  not  contended  that 
he  either  died  or  was  divorced  from  her,  or  she  from  him,  prior  to  her 
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inarriiige  to  this  Bolclier  in  1808.  It  is  stated  that  he  deserted  her  after 
they  had  lived  together  for  seven  or  eight  years,  and  his  subsequent 
whereabouts  is  not  shown.  Sho  remarried  live  years  after  such  deser- 
tion, with  the  uuderstan<ling,  she  says,  that  her  marriage  to  her  uncle 
w  as  invalid,  and  that  no  divorce  therefrom  was  necessary  in  order  that 
she  might  remarry. 

As  seen,  however,  such  first  marriage  was  valid,  and,  it  beiug  so,  her 
sabse(]uent  marriage  was  invalid  or  void. 

Your  action  lierein  is  afhrmed  accordingly. 


PR  ACmCE- ATTORNEYS— SPEC  I A  I.  EX  AMIXATIOXS. 

ASCII  A  Hughes  (mother). 

The  relations  between  attorney  and  client,  in  a  pension  claim,  are  not  such  as  to  give 
the  attorney  all  of  the  same  rights  that  he  woald  have  under  the  common  law. 

The  mission  of;  and  the  procedure  under,  a  special  examination  is  such  as  to  pre- 
clude the  absolute  necesnity  of  the  presence  of  an  attorney  to  protect  either  his 
own  or  his  claimant's  rights.  The  pievailing  prnctice  of  aUowiug^  an  attorney 
to  be  present,  and  to  take  part  in  a  special  examination,  if  so  requested  by 
claimant,  is  all  that  is  necessary  under  the  circumstances,  for  the  GovemmeDt 
is  not  in  any  wise  a  defendant  in  such  proceedings. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pension*^ 

January  10,  1900. 

Asclia,  mother  of  Hiram  Hughes,  formerly  a  private  in  Company  E, 
Twenty-first  New  Jersey  Volunteer  Infantry,  filed  her  application  as 
dependent  mother  under  the  general  law  on  July  1>,  188S),  claim  beiug 
rejected  on  May  9,  1898,  on  the  ground  that  dependence  at  date  of 
soldier's  death  was  not  shown.  An  appeal  tiled  by  attorney  on  June 
2,  1898,  is  in  the  following  hingnage: 

I  claim  this  rejection  is  illegal.  I  am  the  attorney  in  this  case.  I  was  not  notified 
to  be  present  when  the  detective  was  at  work  and  was  given  no  opportunity  to  look 
after  her  interests  and  my  own.     Have  I  not  the  right  to  be  there! 

It  is  seen  that  the  real  contention  is  that  the  special  examination 
was  illegal,  or,  in  other  words,  unlawful,  and  that  the  rejection  being 
based  upon  the  alleged  unlawful  procedure  was,  therefore,  unlawful. 

The  rights  of  an  attorney  in  a  pension  claim,  either  so  far  as  his 
claimant's  or  his  own  interests  are  concerned,  are  wholly  a  matter  of 
statute  or  practice.  The  general  relations  existing  between  attorney 
and  claimant,  while  prevailing  to  some  extent  in  pension  claims,  have 
not  such  a  full  and  comprehensive  scope  as  at  common  law.  While  in 
an  action  at  law  or  equity  attorneys  are  generally  a  necessity,  and  very 
often  absolutely  so,  yet  the  same  can  not  be  said  as  to  pension  claims; 
and  this  for  the  reason  that  the  Government  does  not  occupy  the  legal 
status  of  a  defendant  at  law.  There  is  no  law  authorizing  an  attorney 
to  be  notified  of  the  pendency  of  a  special  examination,  neither  ia  there 
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any  necessitating  the  presence  of  an  attorney  at  such  a  time.  The 
whole  matter  then  becomes  a  matter  of  practice,  and  is  dependent  upon 
such  rule«  as  may  be  laid  down  by  the  Commissioner  of  Pensions  con- 
cerning the  matter,  such  rules  being  subject  to  the  approval  of  the 
Secretary  of  the  Interior,    (Sec.  471,  Revise<l  Statutes.) 

1  find  no  written  rule  upon  the  question  at  issue,  but  I  do  find  a  very 
well-defined  practice  prevalent  in  such  matters  which  has  grown  to  be 
an  unwritten  rule  of  procedure.  The  practice  now  and  for  a  long  time 
in  vo^ue  appears  to  be  that  the  claimant  shall  be  duly  notified  in  writ- 
ing of  the  intent  of  the  Commissioner  of  Pensions  to  hold  a  special 
examination,  and  that  such  notification,  containing  a  statement  that 
claimant,  either  in  person  or  by  attorney,  has  the  privilege  of  being 
present  and  of  taking  part  in  the  said  examination,  be  served  upon  the 
claimant.  That  after  said  examination  has  taken  place  the  claimant 
shall  be  advised  as  to  the  testimony  adduced,  and  that  the  said  claim- 
ant be  given  the  opportunity  of  objecting  to  any  of  the  proceedings, 
especially  so  far  as  conduct,  manner,  or  fairness  is  concerned.  The 
claimant  is  also  given  the  opportunity  to  state  whether  or  not,  in  the 
event  that  further  examination  is  necessary,  he  or  she  desires  to  be 
present  either  personally  or  by  attorney. 

I  am  convinced,  upon  mature  deliberation,  that  the  relation  between 
an  attorney  and  claimant  in  a  pension  claim  is  not  of  such  a  confidential 
and  <lelicate  a  nature  that  it  is  absolutely  necessary  an  attorney  should 
be  present  during  a  special  examination  for  the  protection  of  his  own 
or  his  client's  interests.  This  I  think  apparent  when  we  take  into  con- 
sideration that  a  special  examiner  is  not  in  any  sense  an  attorney  for 
defense  on  the  part  of  the  Government,  but  is  simply  an  authorized 
agent  of  the  Government  whose  business  it  is  to  impartially  gather  all 
facts  and  reduce  them  to  writing,  whether  such  tacts  be  for  or  against 
the  claimant  or  the  Government.  Experience  has  shown  that  the 
method  of  procedure  results  in  great  gain  to  claimants,  and  so  far  as 
actual  results  are  concerned  experience  also  shows  that  the  cases  are 
exceedingly  rare  where  a  special  examiner  ever  reports  facts  in  a  man- 
ner to  bias  the  testimony  in  favor  of  the  Government.  When  such 
does  actually  occur,  rare  as  it  is,  it  is  apparent  upon  the  face  of  the 
papers. 

It  is  clear,  by  the  use  of  the  word  "detective"  (not  a  happy  one  by 
any  means)  by  the  attorney  in  his  appeal,  that  he  considers  the  mission 
of  a  si)ecial  examination  to  be  to  defeat  a  claim ;  and  this  feeling  seems 
to  be  shared  by  many,  as  is  often  apparent  in  appeals.  The  truth,  it 
may  be  remarked,  is  directly  the  opposite.  One  great  and  governing 
reason  for  special  examinations  is  that  a  claimant  may  be  given  the 
opportunity  to  prove  his  claim,  and  not  that  the  Government  may 
defeat  it.  This  truth  is  clearly  apparent  from  the  fact  that  every  claim 
which  is  subjected  to  a  special  <'xamination  would,  without  such  an 
examination,  stand  rejected  for  lack  of  evidence  to  admit  it.    The  spe- 
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cial  examination  is  piven  that  claimant  may  overcome  the  grouBds  of 
rejection,  and  the  vast  nnmber  of  claims  admitted  wholly  by  reason 
of  the  testimony  adduced  at  S]>ecial  examinations  show  the  absolute 
fairness  of  the  Government  in  the  conduct  of  such  examinations. 

It  is  often  apparent,  in  appeal  i)apers,  that  the  impression  prevails 
among  many  attorneys,  as  well  as  claimants,  that  the  prime  object  oi 
the  Government  in  pension  jnatters  is  to  defeat  a  claim  if  possible, 
special  examinations  being  used  for  that  purpose.  This  impression,  it 
may  be  unhesitatingly  stated,  is  absolutely  without  foundation,  is  not 
true  in  any  particular,  and  those  who  prosecute  claims  upon  such  a 
theory  stand  in  their  own  light.  Every  possible  opportunity  is  given 
to  a  claimant  and  his  attorney  to  establish  a  claim,  the  only  object  of 
the  Government  in  these  matters  being  to  use  all  possible  me^ins  to 
arrive  at  the  actual  truth.  The  end  aimed  at  by  the  Government  is 
never  to  defeat  a  claim  or  to  ])resuppose  that  it  is  not  a  legal  one,  but 
is,  rather,  to  allow  the  claim  if  the  law  and  the  facts  in  evidence  will 
admit  of  such  allowance. 

By  reason  of  the  foregoing  it  may  be  stated  that  attorneys  have  no 
inherent  right  by  virtue  of  their  relation  to  their  client  to  be  notified 
of  or  to  be  present  at  a  special  examination,  and  that  no  good  reason  is 
apparent  why  a  special  rule  should  be  made  with  a  view  of  bringing 
about  such  a  result.  While  it  is  true  that  oc<iasions  often  transpire 
where  the  attorney  is  notified  of  the  intent  to  hold  an  examination,  yet 
said  notice  is  given  by  courtesy;  it  also  often  happens  that  attorneys 
are  frequently  invited  to  be  present  and  take  part  in  the  examination, 
but  this  is  also  by  courtesy  which,  it  may  be  remarked,  is  invariably 
extended  if  so  requested  by  the  claimant. 

The  files  show  that  the  claimant  in  the  within  case  was  duly  notified 
of  her  rights  on  Aprill3,1898;  that  she  requested  the  special  examina 
tion  to  take  place  at  once;  that  she  did  not  desire  to  be  present  daring 
said  examination  either  personally  or  by  attorney;  that  theexainiua 
tion  took  place  on  April  13  and  14,  1898,  all  of  the  testimony  being  read 
over  to  her  after  the  same  had  been  reduced  to  writing;  that  she 
expressed  herself  unqualifiedly  satisfied  with  the  cx)nduct  of  the  exami- 
nation, had  no  complaints  to  make,  and  that  if  further  examination  was 
necessary  she  did  not  desire  to  be  present  either  by  herself  or  attorney. 
As  a  matter  of  fact  no  further  examination  was  held. 

The  point  raised  by  the  attorney  is  not  well  taken,  does  not  go  to  the 
merits  of  the  case,  and  the  rejection  of  the  claim  is  therefore  sustained. 

The  action  appealed  from  is  affirmed. 
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MARRTACSK     I.OriSIANA   AND   MISSISSIPPI     KVinEXCE. 

Louisa  (3.  Germain  (widow). 

Tb«  eviflenc-e  Rhows  that  :it  the  time  of  clainuiiit'M  inar.ria<re  to  the  sailor  he  had  a 
lawful  wife  living  and  undivorcod,  so  that  the  inarriaj^e  was  void  ah  initio.  This 
\h  not  only  the  general  rnle  of  law.  hnt  is  in  accord  with  the  decisions  of  the 
conrts,  especially  in  Lonisiana  and  Mississippi,  where  these  parties  lived.  And 
chero  is  no  evidence  to  show  that  a  new  contract  of  marria.tre  or  other  form  of 
consent  was  entered  into  alter  the  removal  of  the  impediment;  that  is.  the  death 
of  the  first  wife,  whicb  was  five  mouths  before  sailor's  death.  Marriage  can  not ' 
l»e  presnmed,  and  rejection  of  claim  was  proper. 

Fir  fit  Axnistant  Secretary  Thomas  Byan  to  the  Commissioner  of  Pensions  j 

January  20^  1900. 

Jyouisa  C.  Germain  has  tiled  two  claims  for  pension  as  the  widow  of 
Charles  Germain,  late  acting  master,  United  States  Navy.  The  first, 
under  the  general  law,  was  tiled  December  23,  1897,  and  the  other, 
under  the  act  of  June  27, 1890,  was  tiled  January  22, 1898.  These  claims 
were  rejected  Sei)tember  19,  1899,  on  the  ground  that  the  claimant  is 
not  thelegal  widow  of  the  sailor,  it  being  shown  that  at  the  time  of  his 
marriage  to  her  he  had  a  wife  living  from  whom  he  was  not  divorc^ed. 
Appieal  from  this  rejection  was  entered  October  19, 1899,  in  which  the 
chief  contention  is  that  said  action  was  based  on  a  legal  opinion  which 
stated  only  a  general  proposition  as  to  the  vali<lity  of  the  marriage  of 
claimant  to  sailor,  and  did  not  consider  the  State  statutes.  It  is  also 
urged  that  the  evidence  on  tile  is  sufficient  to  show  that  whatever 
impediment  to  said  marriage  at  first  existed,  a  valid  marriage  was  con- 
summated upon  the  removal  of  such  impediment. 

There  is  considerable  evidence  in  the  case  from  which  the  important 
points  bearing  upon  the  isnue  are  gathered,  as  follows:  The  sailor, 
Charles  Germain,  was  appointed  acting  master  in  the  United  States 
Navy,  May  17, 18G1 ;  was  discharged  June  4, 1861,  and  was  reappointed 
August  23,  1861,  resigning  June  23,  1863.  He  was  subsequently  pen- 
sioned at  total  of  rank,  $20  per  month,  for  disabilities  incurred  in  the 
service,  and  died  November  30,  1897.  He  did  not  meet  the  claimant, 
according  to  her  own  statement,  until  about  six  months  before  their 
marriage,  in  June,  1871.  She  has  been  unable  to  furnish  any  proof 
of  this  marriage,  but  states  the  circumstances  under  which  it  took 
place,  admitting,  however,  that  it  was  very  quietly  celebrated  for  some 
reason  known  only  to  the  sailor.  She  was  living  temporarily  at  Mobile, 
Ala.,  where  she  first  met  sailor,  but  she  went  to  New  Orleans,  La.,  for 
the  purpose  of  being  married  to  him,  and  they  were  married  at  the 
house  of  a  minister  with  no  witnesses  but  the  minister's  daughter. 
She  does  not  know  whether  sailor  procured  a  license  or  not.  There  is 
no  record  showing  that  he  did,  nor  other  evidence  to  substantiate  her 
statement  of  the  marriage  other  than  the  testimony  of  several  witnesses 


394  DECISIONS    RELATING    TO    PENSIONS. 

who  know  that  she  and  sailor  began  to  live  together  abont  that  time, 
1871,  and  were  reiK)rted  to  be  married. 

There  is  record  proof  showin|2^  the  marriage  of  sailor  ;iucl  claimant 
December  24,  1888,  at  New  Orleans,  La.,  and  the  latter  explains  this 
by  stating  that  sailor  told  her  he  had  lost  the  certificate  of  their  drst 
marriage,  and  having  failed  to  have  it  recorded  he  thought  it  best  they 
should  be  married  over  again  in  order  that  she  might  have  no  trouble 
in  making  proof  and  procuring  a  pension  as  his  widow  after  his  death. 
She  states  they  were  living  at  Meridian,  Miss.,  at  that  time,  but  went 
quietly  to  New  Orleans  and  had  another  secret  marriage,  as  they  did  not 
wish  to  create  conjecture  and  gossi})  among  their  friends  and  neighbors. 
It  is  well  shown  that  they  lived  together  uninterruptedly  from  1871  to 
sailor's  death,  as  husband  and  wife;  were  so  known  and  recognized, 
and  so  represented  themselves.  Upon  this  evidence,  and  in  ordinary 
circumstances,  their  marriage  could  be  piesumed,  even  if  no  ceremony 
was  performed  in  1871,  and  if  the  marriage  of  1888  had  not  occurred. 
But  the  evidence  further  shows  that  sailor  hail  been  previously  married 
once,  if  not  twice,  and  his  first  wife  was  still  living  and  undivorced  in 
1871  and  1888,  and  up  to  within  tive  months  of  his  death,  she  having 
died  in  June,  1897. 

On  this  subject  the  evidence  is  clear  that  the  sailor  was  marrie^l  to 
said  first  wife,  Martha  Pinkney,  in  1841,  at  Long  Island,  New  York. 
By  her  he  had  six  children,  and  five  of  these  are  still  living.  Some 
years  before  the  war,  the  exact  date  not  shown,  he  had  a  disagreement 
with  his  wife  and  they  separated.  He  went  away,  it  is  stated,  to  Penn- 
sylvania, from  which  State  he  was  appointed  in  the  Navy.  It  is  also 
evidence  that  while  in  that  State,  but  just  when  is  not  shown,  he  was 
married  to,  or  began  to  live  with  one  widow  Bryant,  whose  maiden  name 
was  Annie  Uolton,  and  whose  brother,  Thomas  Holton,  afterwards 
lived  at  Algiers,  La.,  where  claimant  and  sailor  made  their  home  for  a 
time  after  1871.  It  is  not  proved  that  sailor  was  married  to  this  woman, 
Annie  Bryant,  although  it  is  shown  that  her  brother  and  sister-in-law, 
as  well  as  others,  believed  they  were  married.  The  claimant  states 
that  the  sailor  told  her  that  he  had  only  been  married  once  before  his 
marriage  to  her.  The  said  Annie  lived  with  him  in  New  Orleans  and 
died  there  in  August,  1866.  No  divorce  between  the  sailor  and  his 
first  wife,  Martha,  has  been  shown  and  there  is  nothing  to  indicate  that 
there  may  have  been  a  divorce.  From  the  testimony  of  her  children 
and  other  relatives  it  is  rather  certain  that  she  did  not  procure  a 
divorce,  while  the  fact  that  sailor  never  mentioned  having  obtained  one 
and  his  secrecy  about  marrying  the  claimant  would  seem  to  indicate 
that  he  made  no  eflbrt  in  that  direction.  The  claimant  has  declared 
that  she  never  knew  of  this  first  wife  until  after  the  sailor's  death,  timt 
he  had  told  her  of  being  previously  married  but  he  had  stated  his  for- 
mer wife  was  dead  and  she  supposed  he  referred  to  the  one  who  died 
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in  1866,  ill  Xew  Orleans.  She  has  furnished  some  letters,  however, 
written  to  her  by  sailor's  son  and  other  relatives,  which  indicate 
that  she  knew  more  of  the  first  wife  and  the  separation  from  her  than 
she  is  willing  ta  acknowledge.  These  letters,  some  of  them  written 
years  ago,  refer  to  the  sailor's  separation  from  his  fir^t  wife,  to  his  long 
absence,  unheard  of  by  the  writers,  and  to  his  marriage  to  the  claim- 
ant, and  contain  expressions  of  gratefulness  that  he  had  found  content 
an«l  happiness  in  such  marriage.  But  none  of  them  intimated  that  the 
separation  from  the  first  wife  was  a  legal  one,  and  the  testimony 
secured  by  special  examination  shows  positively  that  there  had  been 
no  divorce. 

Tims  it  may  be  readily  seen  that  at  the  time  or  times  when  the  sailor 
was  married  to  claimant  he  had  a  lawful  wife  living,  and  that  the  gen- 
eral proposition  of  law,  given  in  the  opinion  upon  which  the  rejection 
was  based  and  of  which  the  comjilaint  is  made,  was  eminently  correct 
and  approi)riate.  That  proposition  is  contained  in  the  following  para- 
graphs, quoted  from  Stewart  on  Marriage  and  Divorce: 

A  marriage  per  se  and  without  any  decree,  invalid  for  all  intents  and  purposes,  no 
matter  in  what  pro<>eeding  or  in  what  court  the  question  arises,  is  called  avoid  mar- 
riage. Thus,  if  a  man  being  already  married  marries  another  woman  his  marriage 
IB  invalid  to  all  intents  and  purposes  without  any  decree,  whether  in  a  proceeding 
between  the  parties  to  settle  the  question  or  in  a  proceeding  alter  his  death,  in 
which  his  issue  claim  as  legitimate.     *     *     ^     (Sec.  50.) 

A  man  can  not  have  at  the  same  time  two  wives  or  a  woman  two  husbandH,  and 
one  who  has  married  once  can  not  marry  again  unless  such  lirst  marriage  was  void 
or  voidable,  and  has  been  duly  avoided;  or,  if  valid,  has  been  dissolved  by  absolute 
divorce  or  death.  And  if  an  apparent  second  marriage  is  had  it  is  not  voidable  only, 
even  where  a  statute  provides  that  it  may  be  decree^l  null;  but  no  decree  is  neces- 
sary, and  it  is  void  ab  initio.     »»     •     »     (Sec.  76.) 

A  second  marriage,  the  first  subsisting,  is  void,  not  voidable;  a  decree  may  be 
obtained  declaring  it  void,  but  this  is  unnecessary.     •     *     *     (Sec.  79.) 

But  it  is  not  alone  the  general  rule  which  sustains  the  holding  that 
claimant's  marriage  to  the  sailor  was  void  from  the  beginning.  The 
State  courts  have  uniformly  embodied  the  like  rule  in  their  decisions. 
And,  especially  in  Louisiana,  where  these  marriages  are  alleged  to  have 
occurred,  and  in  Mississippi,  where  the  parties  lived  for  a  number  of 
years  and  up  to  sailor's  death,  have  the  courts  emphasized  the  Invalid- 
ity of  such  a  marriage.  In  the  former  State,  in  the  case  of  Summerlin 
V,  Livingston  (15  La.  An.,  519),  the  court  used  this  language: 

Persons  legally  married  are,  until  a  dissolution  of  marriage,  incapable  of  contract- 
ing another,  ander  the  penalties  established  by  the  laws  of  this  State.  (C.  C,  94.)  The 
nulUty  of  snch  a  contract  is  abBolute,  as  it  contravenes  the  policy  of  the  law,  and, 
bes  des,  sabjecte  the  guilty  party  to  a  criminal  prosecution.  Such  nullities  are  not 
even  susceptible  of  contirmation  or  ratification,  whether  express  or  implied.  (C.  C, 
115,  2252.)  Nor  is  it  necessary  that  a  direct  action  be  instituted  for  the  purpose  of 
setting  aside  the  contract;  its  nullity  may  be  demanded  by  way  of  exception  or 
defense. 
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And  so,  ill  the  case  of  John  Garmeua  v.  Mary  Blaney  (16  L».  An.,  245  , 
a  suit  as  to  the  validity  of  a  legacy  made  by  Joseph  Carmcna,  a  brother 
of  the  plaintiff^  to  the  defendant,  as  his  wife,  it  was  stated: 

The  deoeuKed  and  the  legatee  were  never  lawfully  married,  bnt  lived  as  man  acd 
wife  up  to  the  death  of  the  former. 

On  the  29tli  of  November,  1856,  sbe  obtained  against  her  husband,  Thomas  Siaip- 
8on,  a  judgment  of  separation  from  bed  and  board;  and  four  months  having  elap^^^l. 
she  and  Carmenu,  being  unable  to  marry  in  the  State  of  Louisiana,  went  over  t<>t!.e 
State  of  Mississippi,  where  they  were  married.  Both  parties  were  residents  of  the 
former  State,  and  returne<l  to  their  home  immediately  after  the  marria<re  ceFcmonir? 
were  performed. 

The  marriage  of  Simpson  with  tlie  legatee  up  to  the  present  time  has  not  been 
dissolved  by  a  decree  of  divorce,  and  at  the  date  of  these  proceedings  in  tbe  lower 
court  he  waa  living  in  an  adjoining  parish. 

As  a  matter  of  law  our  courts  can  not  treat  her  otherwise  than  as  a  concnbinf, 
even  admitting,  as  her  counsel  strenuouMly  contend,  that,  as  a  matter  of  fact,  t^hv 
did  belidve  herself  finally  divorced.  She  could  not  plead  ignorance  of  tbe  law  and 
of  the  nature  of  the  proceedings  in  which  she  was  party  plaintiff.  Nor  can  we  be 
influenced  in  this  matter  by  the  fa(rt  that  she  was  esteemed  in  the  neighborhood  and 
exchanged  social  intercourse  with  respec^talile  families. 

In  that  case  the  situation  of  the  panies  as  to  residence  was  Just  the 
reverse  of  the  sailor  and  claimant  in  1888,  when  they  left  their  home  in 
Mississippi  and  went  to  Louisiana  to  be  married,  returning  to  tli«  former 
State,  and  it  is  not  material  that  E^ailor^s  former  wife  was  living  in  the 
State  of  New  York  instead  of  in  an  a<ljoiniiig  county. 

A  decision  of  like  import  shows  the  rule  in  Mississippi.  It  is  in  the 
case  of  Smart  ??.  Whaley  (6  Snied.  &  M.,  Miss.,ch.  308),  and  the  head  note 
alone  is  sufficient  to  demonstrate  the  full  indorsement  of  the  general 
rule  by  that  court.     It  is  as  follows: 

J.  W.  filed  her  petition  for  dower  in  the  lands  of  her  alleged  husband,  G.  W.;  J. 
S.,  the  grantee  of  her  husband,  contested  her  right  of  dower  on  the  ground  that  she 
was  not  the  wife  of  G.  W.  On  the  trial  of  the  petition  it  was  proved  that  J.  W.  was 
married  to  (i.  W.  in  1814,  and  that  in  1815  M.  F.,  who  had  been  married  in  1809  to  (i. 
W.,  was  alive.  G.  W.  and  J.  W.  after  their  intermarriage  liveil  together  as  wan  and 
wife  for  twenty-five  years,  until  the  death  of  G.  W. :  Heldf  that  the  wife  of  G.  W. 
being  alive  when  he  married  J.  W.  tbe  latter  marriage  was  absolutely  null,  and  J. 
W.  not  his  wife,  and  therefore  not  entitled  to  dower  in  his  lands. 

This  matter  has  been  discussed  at  length  and  in  all  its  phases  in  the 
decision  of  the  ax)peal  of  Ann  Eliza  Server  (7  P.  D.,  468),  to  which  ref- 
erence is  made.  Thus,  it  is  clear  that  not  only  were  the  marriages 
relied  upon  by  claimant  as  basis  of  her  title  absolutely  void,  bnt  there 
w  as  no  time  when  such  marriages  could  be  regarded  as  valid.  As  shown, 
the  former  wife  lived,  undivorced  from  the  sailor,  up  to  within  live 
months  of  his  death,  so  that  this  short  period  is  the  only  time  during 
which  claimant  might  have  been  married  to  him.  But  there  is  no  evi- 
dence that  a  ceremony  or  other  form  of  contract  was  entered  into  within 
such  period,  and  nothing  else  is  shown  to  have  occurred  from  which  it 
may  be  inferred  that  after  the  impediment  was  removed,  a  renewal  of 
consent  was  had  between  the  parties. 
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Such  coDseut  is  essential  to  be  proved  before  a  marriage  under  the 
t^ircumstances  could  be  presumed,  as  is  contended  for  in  the  appeal. 
The  cohabitation  of  the  sailor  and  claimant  was  unlawful  in  the  begin- 
ning, nowever  they  may  have  regarded  each  other  or  have  been 
I  eg-arded  by  their  neighbors.  Cohabitation  and  reputation  alone  are 
iic>t  marriage,  nor  is  a  ceremony  in  pursuance  of  a  license,  when  a  legal 
obstacle  exists.  So,  when  this  obstacle  is  removed  a  change  of  relation, 
atiirmatively  proved,  indicating  consent  of  both  parties,  is  altogether 
necessary.  In  this  case  no  such  consent  is  sliown,  and  there  is  no 
ground  for  presuming  it,  because  claimant  declares  she  knew  nothing 
of  the  existence  of  the  impediment  while  sailor  was  living,  nor  of  the 
removal  of  the  same.  This  is  a  virtual  admission  that  no  new  relation 
was  entered  into,  but  the  illicit  relation  continued  to  the  end. 

It  is  unnecessary  to  go  further  into  this  question.  Claimant  never 
was  the  lawful  wife  of  the  sailor,  and  is  not,  therefore,  his  widow  nor 
entitled  to  pension  as  such.  The  rejection  of  the  claims  is  accordingly 
affirmed. 


RATES  AXD  RATING,  ACrr  Jl  NE  37,  1890-PR^VCrriC:E. 

Isaac  B.  Ohilders. 

Appellant  Hied  his  first  claim  for  pension  under  the  av.t  of  June  27,  1890,  on  Sep- 
tember 24,  1891.  Said  claim  was  rejected  October  30,  1H94,  on  tbe  ground  of  no 
diHability  Bhown  under  the  act.  Certificate  of  medical  examination  made  under 
the  claim  8ho\yed  existence  of  an  inguinal  hernia,  incomplete.  A  second  claim 
wjw  filed  June  23,  1897,  under  said  act,  togetlier  with  a  claim  under  the  provi- 
sions of  the  act  of  March  6,  1896.  Pension  was  allow^ed  for  an  inguinal  hernia 
from  date  of  filing  last  declaration,  and  former  rejection  was  adhered  to  by  the 
Bureau  on  the  groand  that  a  schedule  of  rates  prepared  for  general  law  pen- 
sioners fixed  a  rate  of  only  $4  per  mouth  for  a  like  condition  during  a  period 
prior  to  December  4,  1891. 

Held,  That  in  fixing  rates  of  pension  in  cluims  under  the  a<'t  of  June  27,  1890,  only 
the  degree  of  inability  for  earning  a  support  by  manual  labor  should  be  con- 
sidered, other  laws  and  schedules -not  being  allowed  to  inlluence  the  action. 

FirHt  Assifftant  Secretary  Thomas  Ryan  to  the  Commissioner  of  PemionSj 

January  24 j  1900. 

Isaac  B.  Ohilders,  late  a  private  iu  Company  B,  One  hundred  and 
tenth  Ohio  Volunteer  Infantry,  is  a  pensioner  under  tlie  provisions  of 
tbe  act  of  June  27,  1890,  on  account  of  partial  inability  to  earn  a  sup- 
I)ort  by  manual  labor.  Certificate  numbered  957,160.  The  pension  was 
made  to  begin  on  June  23, 1897,  date  of  filing  a  second  declaration 
ander  said  act,  a  previous  claim  having  been  filed  on  September  24, 
1891,  and  rejected  October  30,  1894,  on  the  ground  of  no  ratable  dis- 
ability shown. 

By  medical  action  December  10,   1898,  the  rate  above  named  was 


398  DECISIONS   RELATING   TO   PENSIONS. 

allowed,  and  at  tbe  name  time  a  claim  for  reissue  to  change  dat^  of 
filing  the  first  declaration,  under  the  provisions  of  the  act  of  March  G, 
1896,  was  rejected. 

This  appeal,  entered  on  April  11, 1898,  is  from  this  adverse  action. 
The  appellant  (tontends  that  he  was  disabled  for  manual  labor  in  a 
pensionable  degree  at  the  date  of  filing  the  original  declaration  and  by 
the  disabilities  named  therein. 

The  disabilities  named  in  the  first  declaration  were  right  inguinal 
hernia,  weak  back,  and  pain  in  head. 

The  medical  referee,  in  an  advisory  opinion  dated  September  19, 
1899,  stated  that  a  rate  from  date  of  filing  the  original  declaration, 
September  24, 1891,  can  not  be  allowed,  but  a  rate  can  be  allowed  for 
an  inguinal  hernia  from  June  6,  1892,  the  date  of  an  affidavit  filed  by 
the  appellant,  if  the  board  of  review  can  accept  said  date  or  any  other 
date  prior  to  June  23, 1897,  as  the  date  of  commencement  of  pension. 

As  the  hernia  named  in  the  said  opinion  as  ratable  from  June  6, 1892, 
also  exist e<l  on  December  16,  1891,  date  of  certificate  of  medical  exami- 
nation made  under  the  original  declaration,  and  as  the  medical  referee 
did  not  give  reasons  why  a  rate  can  not  be  allowed  from  the  date  of 
filing  said  first  declaration,  the  papers  were  returned  by  the  Depart- 
ment on  December  9, 1899,  for  a  further  report  and  the  reasons  frjr  his 
holding.  Your  attention  was  also  invited  to  the  fact  that  incomplete 
inguinal  hernia  is  included  in  the  Bureau  schedule  of  disabilities  for 
which  pension  is  granted  under  the  act  of  June  27, 1890. 

In  response  to  this  request  the  medical  referee,  under  date  of  Decem- 
ber IG,  1899,  furnished  the  following  report: 

Under  date  of  the  9th  iDStant  the  honorahle  First  Assistant  Secretary  returued 
this  case  for  a  further  report,  showing  the  reasons  why  I  had  stated  th&t  the  ratiu<^ 
for  hernia  can  not  he  made  to  be^in  from  the  date  of  filing  the  first  declaratioa 
under  the  act  of  June  27,  1890.  He  refers  to  my  aclvisory  opinion  of  Septenib<*r  19, 
1899,  containing  that  statement. 

The  report  of  the  first  medical  examination,  December  16,  1891,  showed  a  direct 
right  ingninal  hernia,  1^  inches  in  diameter,  which  did  not  pans  through  the  external 
abdominal  ring;  this  is  the  description  of  an  incomplete  hernia.  The  report  of  the 
test  examination,  June  6, 1894,  stated  that  no  hernial  tamor  appeared  in  the  inguinal 
canal,  but  described  an  enlarged  inguinal  gland,  three-fourths  of  an  inch  in 
diameter,  resting  in  the  right  inguinal  region  and  resembling  a  hernia,  and  also  an 
enlargement  of  the  left  testicle.  The  last  examination,  December  15, 1897.  on  which 
the  present  allowance  was  based,  showed  a  hernial  tumor  on  the  right  side,  2  iiiche:$ 
in  diameter,  passing  entirely  through  the  external  abdominal  ring;  this  descrilies  a 
complete  hernia.  It  is  evident,  therefore,  that  the  condition  was  quite  different  in 
1891  and  in  1897;  the  tumor  described  in  1891  was  incomplete,  while  that  shown  in 
1897  was  complete. 

Under  order  164,  and  until  it  was  abrogated  by  the  departmental  decision  of  May 
27,  1893,  in  the  Bennett  case,  ratings  under  the  act  of  June  27,  1890,  were  the  same, 
np  to  the  maximum,  as  were  allowed  for  similar  disabilities  under  the  general  law. 
Under  ruling  245,  dated  December  4,  1891,  the  schedule  rates  for  certain  disabilities 
-were  increased  from  that  date.  The  rating  for  an  incomplete  inguinal  hernia  was 
increased  from  $4  to  $6  per  month,  and  for  a  complete  hernia  ttom  $8  to  $10  per 
month.    Accordingly,  after  that  time  an  incomplete  hernia  was  rated  at  $6  from  the 
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date  of  tiling  a  siibseqaent  claim  under  the  act  of*  June  27,  1890,  altliongh  previonsly 
a  rating  had  not  been  allowed  for  that  condition  alone  nnder  8aid  art. 

SubBequent  to  the  abrogation  of  order  164  it  became  the  usual  practice  (although 
no  former  schedale  waH  promnlgated)  to  allow  $6  under  the  act  of  Juno  27,  1890,  lor 
complete  inguinal  hernia,  but  incomplet-e  hernia  waR  not  thereafter  rated  alone 
under  said  act  prior  to  May  3,  1897,  when  the  schednJe  referred  to  in  the  depart- 
mental communication  was  adopted.  Since  that  date  incomplete  as  well  as  complete 
hernia  has  been  rated  at  $6  under  said  act;  and  thin  has  been  the  uniform  action  in 
;ill  ciises,  whether  original,  reissue,  or  appealed.  But  in  no  instance  whatever, 
within  my  knowledge,  has  a  higher  rating  been  allowed  under  the  act  of  June  27, 
1890,  than  was  allowable  under  the  general  law  for  the  same  disability  or  condition 
<'overing  the  same  perio<l.  As  there  has  been  no  warrant  for  allowing  more  than  $4 
per  month  prior  to  December  4, 1891,  for  incomplete  hernia  under  the  general  law,  I 
have  uniformly  held  that  an  allowance  for  that  condition  alone  could  not  be  made 
under  the  act  of  June  27,  1890,  from  the  date  of  filing  any  claim  prior  to  December 
4,  1891.  Hence,  in  this  case  I  stated  tlia  the  rate  could  not  be  allowed  from  June 
6,  1892,  or  any  other  date  prior  to  June  23,  1897,  which  could  be  legally  accepted. 

While  '* disability"  due  to  service  in  line  of  duty  and  a  material  *^ degree  of  ina- 
bility to  earn  a  support''  by  manual  labor,  with  other  conditions,  confer  pensionable 
status  nnder  the  general  law  and  the  act  of  June  27,  1890,  respectively,  special  rat- 
ings have  ftom  time  to  time  been  adopted  for  certain  conditions  and  disabilities, 
among  which  are  the  different  varieties  of  hernia,  and  such  ratings  have  been  reduced 
or  increased  according  to  the  views  of  different  executive  officers.  It  was  clearly 
not  intended,  by  the  adoption  of  the  schedule  of  ratings  of  May  3, 1897,  to  make  the 
rating  of  $6  for  incomplete  hernia  in  any  case  antedate  December  4,  1891,  while  the 
rating  for  that  condition  nnder  the  general  law  prior  to  that  date  was  only  $4.  To 
allow  a  rating  of  $6  for  any  cause  under  the  a^t  of  June  27, 1890,  for  a  period  dnring 
which  the  recognized  rating  for  the  same  condition  nnder  the  general  law  was  only 
$4,  wonld  exceed  the  liberality  of  order  164,  which  only  required  that  the  same  dis- 
abilities should  receive  the  same  rates,  a  requirement  which  led  to  its  abrogation. 

It  may  be  argued  that  "the  degree  of  inability  to  earn  a  support"  from  incomplete 
hernia  was  as  great  in  1891  (or  in  1861,  for  that  matter)  as  in  1897;  and  it  is  now 
admitted  that  the  basis  of  rating  is  essentially  different  under  the  general  law  and 
the  net  of  June  27, 1890.  But  it  is  clearly  evident  that  the  rule  and  practice  prior 
to  December  4,  1891,  in  regard  to  that  condition,  was  sharply  defined;  that  the 
ratings  which  were  fixed  before  and  after  that  date  for  that  affection  were  considered 
appropriate;  and  that  said  ratings  were  applicable  over  the  respective  periods  iinder 
both  the  general  law  and  the  act  of  June  27, 1890,  until  order  164  was  abrogated.  I 
do  not  understand,  however,  that  said  abrogation,  or  the  adoption  of  the  schedule  of 
May  3, 1897,  revoked  the  established  practice  relative  to  rating  for  incomplete  hernia 
prior  to  December  4, 1891,  under  the  act  of  June  27, 1890. 

In  this  report  tlie  medical  referee  concedes  tbis  appellant  did  suffer 
from  an  incomplete  inguinal  hernia  at  the  date  of  the  medical  exami- 
nation, December  10,  1891,  made  under  the  first  declaration,  and  fur- 
ther, that  the  degree  of  inability  for  the  performance  of  manual  labor 
caused  thereby  warrants  the  allowance  of  the  minimum  rate  ($6),  but 
said  rat©  can  not  be  granted  for  any  period  prior  to  December  4,  1891, 
because  the  Bureau  schedule  of  rates  made  on  said  date  for  general  law 
pensioners,  only  provided  a  rate  of  $4  per  month  for  a  like  condition. 
The  medical  referee  states,  in  reference  to  the  schedule  of  rates  allow- 
able under  the  act  of  June  27, 1890,  that — 

It  waa  clearly  not  intended  by  the  adoption  of  the  schedule  of  ratings  of  May  3, 
1897,  t^  make  the  rating  of  $6  for  incomplete  hernia  in  any  case  antedate  December 
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4,  1891,  while  th«  rating  fur  that  eonditiou  under  the  general  law  )irior  to  that  date 
wuB  only  $4. 

Under  this  method  the  claim  of  a  persou,  legally  entitled,  afflicted 
with  au  iueomplete  inguinal  hernia,  reaching  the  Bureau  on  December 
3,  1891,  would  be  rejected;  while  another  reaching  the  Bureau  on 
December  5,  1891,  two  days  later,  would  be  allowed,  although  the  a)>pli 
cation  of  the  former  may  have  been  forwarded  at  an  earlier  date  than 
the  latter,  but  owing  to  distance  and  im{)erfect  postal  facilities  may 
have  been  later  in  reaching  the  Bureau. 

This  method  or  manner  of  determining  title  to  pension  under  the 
jH'ovisions  of  the  act  of  June  27,  1890,  would  seem  to  indicate  a  mi^ai^ 
preheusion  of  the  intent  of  the  said  act,  as  well  as  that  of  March  6, 189ti. 

The  act  of  June  27,  1890,  provides: 

That  all  persons  who  served  ninety  days  in  th<'  military  or  naval  service  of  the 
United  States  dnriug  the  late  war  of  the  reb<dlion     '  *     and  who  ar©  now  or 

who  may  lierrafter  be  sntiering  from  a  mental  or  physical  dinability  of  a  permanent 
character,  not  the  result  of  their  own  vicious  habits,  which  incapai'itates  them 
from  the  performance  of  manual  labor  in  such  a  degree  as  to  render  them  nuable  to 
earn  aBU]>port,  shall,  upon  making  due  ]>roof  of  the  fact  ""  *  *  be  placed  npon 
the  list  of  invalid  pensioners  of  the  United  States,  and  be  entitled  to  receive  a  pen- 
sion not  exceeding  twelve  dollars  per  month  and  not  less  than  six  dollars  per  month, 
proportioned  to  ihi;  degree  of  inability  to  earn  a  support;  and  such  pension  shall 
commence  from  the  date  of  filing  of  the  application  in  the  Pension  Office,  after  the 
passagi"  of  this  act  upon  the  proof  that  the  disability  then  existed.     *     *     * 

In  this  act  no  reference  is  made  as  to  title  to  pension  under  any 
otlier  law,  and  distinctly  states  that  pension  shall  commence  from  the 
date  of  tiling  the  application  and  upon  proof  that  the  disability  then 
existed. 

The  act  of  March  0,  1890,  is  still  more  specific  in  reference  to  the 
date  of  commencement  of  pension  under  the  act  of  June  27,  1890. 

The  act  of  March  0,  1890,  provides: 

»  *  *  That  whenever  a  claim  for  pension  under  the  act  of  June  27, 1890,  has  been, 
or  shall  hereafter  be,  rejected,  suspended,  or  dismissed,  and  a  new  application  shall 
havi;  betni,  or  shall  hereafter  be,  tiled,  and  a  pension  has  been,  or  shall  hereafter  be, 
allowed  in  such  claim,  such  pension  shall  date  from  the  time  of  tiling  the  tirst  appli- 
cation, provided  the  evidence  in  the  case  shall  show  a  pensionable  disability  to  have 
existed,  or  to  exist,  at  the  time  of  tiling  such  first  application,  anything  in  any  law 
or  ruling  of  the  Department  to  the  contrary  notwithstanding. 

In  this  connection,  attention  is  also  invited  to  paragraph  13,  page  97, 
of  Practice  of  the  Pension  Bureau,  which  reads  as  follows: 

In  cases  where  the  bases  of  the  claim  under  the  act  of  June  27,  1890,  was  a  single 
hernia,  or  the  loss  of  sight  of  one  eye,  '^  *  *  and  the  certificate  of  medical 
examination  and  other  evidence  showed  the  existence  of  said  disability  at  date  of 
filing  such  claim,  but  the  claim  was  rejected  under  the  prevailing  practice  on  the 
ground  that  disabilities  of  that  nature  did  not  constitute  a  ratable  disability  nnder 
the  act  of  June  27,  1890,  the  adoption  of  the  rule  which  allows  a  rate  for  the  said 
disabilities  will  operate  to  vacate  the  former  adverse  action,  and  pensions  in  such 
cases  will  commence  at  the  date  of  filing  the  first  application,  provided  the  claim- 
ant has  tiled  a  subsequent  application  under  the  act  of  June  27,  1S90. 
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In  the  case  at  bar,  it  is  admitted  by  the  Bureau  that  a  degree  of  ina- 
bility for  the  performance  of  manual  labor  warranting  the  plaoiug  the 
claimant's  name  uiK>n  tlie  list  of  pensioners  did  exist  at  the  date  of 
filing  his  first  application  for  pension,  yet  pension  is  denied  ^m  said 
date  because  a  schedule  of  rates,  prepared  for  an  entirely  different 
class  of  pensioners,  provided  a  rate  less  in  amount  for  a  like  condition. 

If  claiips  under  the  act  of  June  27, 1890,  are  adjudicated  from  this 
standpoint,  they  are  not  adjudicated  in  accordance  with  the  law  and 
the  instructions  of  the  Department,  based  upon  the  law. 

A  schedule  of  rates,  for  whatever  purpose  prepared,  can  not  be  made 
to  apply  in  fixing  a  rate  under  said  act,  for  it  is  not  a  particular  path- 
ological condition  that  is  rated,  but  the  degree  of  inability  for  the 
performance  of  manual  labor  arising  therefrom. 

It  can  readily  be  seen  that  the  degree  of  inability  for  the  i>erformance 
of  manual  labor  caused  by  an  inguinal  hernia  is  not  always  the  same. 
One  person  may  be  unaware  that  he  is  ruptured,  the  condition  being 
first  discovered  by  the  examining  surgeon;  while  in  another,  the 
hernia,  owing  to  the  size  of  the  tumor  and  relaxed  abdominal  rings, 
may  be  difiicult  to  retain ;  in  another  the  hernia  will  be  irreducible  by 
reason  of  adhesions. 

For  these  reasons  it  is  concluded  that  it  is  inexpedient  to  continue  in 
force  the  schedule  of  rates  dated  May  3, 1897,  which  schedule,  it  appears, 
did  not  receive  the  approval  of  the  Depc^tment. 

In  fixing  rates  of  pension  in  claims  under  the  act  of  June  27, 1890, 
only  the  degree  of  inability  for  the  performance  of  manual  labor,  how- 
ever produced,  other  than  by  vicious  habits,  should  be  considered, 
other  laws  and  schedules  not  being  allowed  to  influence  the  action. 

The  papers  in  this  case  are  herewith  returned  with  the  request  that 
the  claiin  under  the  provisions  of  the  act  of  March  6, 1896,  be  readjudi- 
cated  and  pension  be  made  to  begin  from  the  date  of  filing  the  first 
application. 

The  action  appealed  from  is  reversed. 


SEHVICE-REVEXUE  CUTTERS-^COOPERATION  WITH  THE  NAVT. 

Daniel  M.  Means. 

The  claimant  served  on  board  the  revenue  cutter  Joe  Lanty  which  was  under  orders 
of  the  President  to  cooperate  with  the  Navy,  but  it  does  not  appear  that  said 
vessel  was  ever  in  actual  cooperation  therewith. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  ofPensionSj 

January  24y  1900. 

On  November  28, 1890,  Daniel  M.  Means  filed  a  declaration  for  pen- 
sion (No.  14827)  under  the  provisions  of  the  act  of  June  27, 1890,  alleging 
a  disability  resulting  from  rheumatism,  chills  and  fever,  rupture,  and 
heart  trouble.    The  service  alleged  is  that  of  seaman  on  board  the 
p.  D.— VOL  10 2t) 
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revenue  cutter  Joe  Lane  from  Augnst  10, 1864,  to  March  31, 1865,  and 
on  board  the  revenue  cutter  8hinbrick  from  June  1, 1865,  to  November 
30, 1866,  each  vessel  being  under  orders  from  the  President  to  cooper- 
ate with  the  Navy  during  the  period  of  his  service. 

His  claim  was  adjudicated  and  rejected  on  March  16, 1894,  on  the 
ground  that  not  being  an  officer  or  enlisted  man  the  alleged  service 
would  confer  no  pensionable  status  ux>on  him  under  the  second  section 
of  the  act  of  June  27, 1890. 

Assigning  said  action  as  error,  appeal  was  taken  on  May  6, 1898, 
resting  upon  the  contention  that  under  the  rule  laid  down  in  the  case 
of  William  B.  Watson  (9  P.  D.,  395),  the  rejection  of  his  claim  was 
erroneous. 

A  statement  of  the  service  of  claimant  obtained  from  the  Treasury 
Department  on  April  12, 1892,  shows  that  he  served  on  the  revenue 
cutter  Joe  Lane  as  a  seaman  from  August  10, 1864,  to  March  31,  1865, 
and  on  the  ShubrieJc  as  seaman  and  quartermaster  from  June  1, 1865,  to 
November  30, 1866,  when  his  name  disappears  from  the  rolls  without 
explanation.  The  Joe  Lane  was  under  orders  by  the  President  to 
cooperate  with  the  Navy  during  the  entire  period  of  Means's  service 
thereon. 

The  evidence  in  the  case  is  limited  to  the  statement  above  recited, 
except  that  the  claimant  states  the  service  was  rendered  on  the  Pacific 
coast  near  or  at  San  Francisco. 

The  question  raised  by  the  appeal,  therefore,  involves  an  inquiry  as 
to  whether  such  service,  other  conditions  existing,  would  confer  a  pen- 
sionable status  upon  the  claimant. 

In  the  case  of  William  6.  Watson  it  was  distinctly  held,  and  the  case 
turned  upon  that  question,  that  there  must  be  proof  of  actual  cooi>era- 
tion  with  the  Navy  for  the  period  necessary  to  give  pensionable  title 
under  the  act  of  June  27, 1890.  In  the  case  of  Watson  he  was  shown 
to  have  served  on  board  the  revenue  cutter  Tiger,  and  that  said  vessel 
during  the  period  of  his  service  was  attached  to  and  formed  a  part  of 
the  naval  flotilla  of  the  United  States  operating  in  the  Chesapeake 
Bay  and  its  tributary  waters,  a  most  important  theater  of  action  dur- 
ing  the  war  of  the  rebellion,  where  it  was  constantly  necessary  to  pro- 
tect the  capital  from  approach  by  the  enemy,  and  also  necessary  to  pre- 
vent communication  between  the  Maryland  and  Virginia  shores  of  the 
Potomac.  No  such  condition  is  shown  to  have  existed  on  the  Pacific 
coast,  nor  does  it  appear  that  the  vessels  upon  which  the  claimant 
served  were  for  any  length  of  time  actually  cooperating  with  the  Navy. 
The  distinction  between  the  Watson  case  and  the  one  at  bar  is  mani- 
fest and  the  difference  is  material.  It  is  not  sufficient  to  show  that  the 
revenue  cutter  on  which  appellant  served  was  under  orders  to  cooper- 
ate with  the  Navy.  It  must  also  appear,  with  reasonable  and  moral 
certainty,  that  such  vessel  did  so  cooperate,  or  a  material  condition 
incident  to  a  pensionable  status  is  wanting. 


DECISIONS   RELATING   TO   PENSIONS.  403 

The  ground  upon  which  the  claim  wan  rejected  was,  under  the  rulings 
which  then  obtained,  thought  to  b^  tenable,  as  the  claimant  was  not  an 
^<  officer  or  enliBted  man/'  but  under  the  later  rulings  is  held  to  be 
erroneous.  In  the  case  at  bar,  however,  the  error  was  immaterial,  as 
the  claim  should  have  been  rejected  upon  the  ground  hereinbefore 
indicated. 

Action  affirmed. 


ATTORNEYS-RECOGNITION  ACT  MARCH  8,  1899-rEE— PATMENT. 

Margaret  E.  Davis  (claimant)  v.  Hiram  A.  Davis  (pensioner). 
MiLo  B.  Stevens  &  Co.  (attorneys). 

1.  The  CommiBftiouer  of  Pensioiis  can  not  refnse  recognition  to  agents  or  attorneys 

regolarly  employed  by  wives  or  minor  children  of  pensioners  who  have  deserted 
their  wives  or  children,  under  the  act  «f  March  8,  1899,  when  snch  agents  or 
attorneys  are  anthorized  to  practice  before  the  Department. 

2.  The  method  of  making  payment  to  agents  or  attorneys  for  services  in  prosecuting 

an  application  for  the  divided  payment  of  a  pension  under  said  act  are  not  con- 
trolled by  sections  3  and  4  of  the  act  of  July  4,  1884  (23  Stat.,  98),  but  are 
matters  of  agreement  and  a4jnstment  between  the  parties  over  which,  in  the 
absence  of  abuse  or  misconduct  on  the  part  of  the  agent  or  attorney  justifying 
disbarment,  the  Commissioner  of  Pensions  has  no  authority. 

3.  Agents  and  attorneys  rendering  services  in  proceedings  under  said  act  must  look 

to  those  by  whom  they  are  employed,  and  not  to  the  Pension  Bureau,  for  pay- 
ment  for  their  services. 

Secretary  E.  A.  Hitchcock  to  the  Commissioner  of  Pensions ^  September  5, 

1899: 

I  herewith  inclose  an  opinion  given  at  my  request  by  the  Assistant 
Attorney-General  assigned  to  this  Department,  uiK>n  the  questions 
presented  in  the  appeal  of  Milo  B.  Stevens  &  Co.  from  your  decision 
upon  the  application  of  Margaret  E.  Davis,  presented  under  the  act  of 
March  3, 1899  (30  Stat.,  1379),  wherein  you  refused  to  permit  applica- 
tions under  that  act  by  wives  or  children  for  the  divided  payment  of 
the  money  accruing  to  the  husband  or  father  upon  a  pension  to  be 
prosecuted  by  agents  or  attorneys.  This  opinion  has  received  my 
approval  and  has  thereby  become  the  departmental  decision  upon  this 
appeal.  The  opinion  holds  that  the  Commissioner  of  Pensions  can  not 
refuse  recognition  to  agents  or  attorneys  regularly  employed  by  such 
wives  or  on  behalf  of  such  children,  and  who  are  authorized  under 
departmental  regulations  to  practice  beiore  this  Department.  It  also 
holds  that  the  amount  and  method  of  making  payment  of  the  com- 
pensation of  agents  or  attorneys  for  services  in  prosecuting  an  appli- 
cation for  the  divided  payment  of  a  pension  under  said  act  are  tiot 
controlled  by  sections  3  and  4  of  the  act  of  July  4, 1884  (23  Stat,  98), 
but  are  matters  of  agreement  and  adjustment  between  the  parties,  over 
which,  in  the  absence  of  abuse  or  misconduct  on  the  part  of  the  agent 
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or  attorney  jastifying  disbarment,  the  Commissioner  of  Pensions  has 
no  authority.  It  follows  from  this  opinion  that  the  divided  payment 
under  the  act  of  March  3, 1899,  of  the  moneys  accruing  upon  the  pen- 
sions therein  named  must  be  made  to  the  parties  entitled  by  law  to 
n*ceive  the  same,  without  any  deduction  of  the  compensation  of  fees  of 
agents  or  attorneys,  and  that  agents  or  attorneys  rendering  services  in 
proceedings  under  that  act  must  look  to  those  by  whom  they*  are 
employed,  and  not  to  the  Pension  Bureau,  for  payment  for  their  services. 

[The  following  is  the  opinion  of  the  Assistant  Attorney-General  above 
referred  to. — Ed.] 

Department  of  the  Interior, 
Office  of  the  Assistant  Attorney-General, 

Washingtonj  Septemiher  5,  1899. 
The  Secretary  of  the  Interior. 

Sir:  Under  your  reference  I  have  carefully  considered  the  request  of 
the  Commissioner  of  Pensions,  nfade  in  his  letter  of  June  23, 1899,  for 
a  reconsideration  of  departmental  decision  of  June  10,  1899,  reversing 
the  ruling  of  the  Commissioner  in  refusing  to  permit  applications  by 
wives  or  children,  under  the  act  of  March  3, 1899  (30  Stat,  1379),  for 
the  payment  to  them  of  a  portion  of  the  money  accruing  to  the  husband 
or  father  upon  a  pension,  to  be  prosecuted  by  agents  or  attorneys,  even 
though  regularly  authorized  to  practice  before  the  Department  of  the 
Interior,  and  regularly  employed  by  such  wives  or  on  behalf  of  such 
children. 

The  action  of  the  Commissioner  of  Pensions  in  refusing  recognition 
to  such  agents  and  attorneys  seems  to  have  been  predicated  upon  the 
belief  entertained  by  him  that  the  services  of  agents  or  attorneys  in 
such  cases  are  not  necessary,  although  his  letter  states  that  there  will 
be  a  contest  in  nearly  every  case  arising  under  the  act. 

The  controlling  question  is.  Can  the  Commissioner  of  Pensions  in  his 
discretion  refuse  recognition  to  agents  or  attorneys  who  have  been 
regularly  employed  by  such  wives  or  on  behalf  of  such  children,  and 
who  have  been  regularly  authorized  to  practice  before  the  Department 
of  the  Interior  f  In  my  opinion,  this  question  must  be  answered  iii  the 
negative. 

The  practice  of  permitting  claimants  and  parties  in  interest  to  be 
represented  and  assisted  before  the  executive  departments  and  their 
several  bureaus  by  agents  and  attorneys  has  existed  ever  since  the 
organization  of  these  departments,  and  has  often  been  recognized  by 
Oongress.  (Act  March  2, 1861, 12  Stat.,  246 ;  act  July  14, 1862, 1 2  Stat., 
566;  act  July  17, 1862, 12  Stat.,  610;  act  July  4, 1864, 13  Stat,  387;  act 
June  6, 1866, 14  Stat,  56;  act  July  13, 1866,  14Stat,118;  joint  resolutiou 
March  29, 1867, 15  Stat.,  26;  act  April  10, 1869, 16  Stat,  54;  act  July  8, 
1870, 16  Stat,  193;  act  May  21, 1872, 17  Stat,  137;  act  June  20, 1878, 
20  Stat,  243;  act  July  4, 1884, 23  Stat,  98;  act  June  27, 1890,  26  Stat, 
182;  act  March  3, 1891,  26  Stat,  1081;  act  July  18,  1894, 28  St»t,  113.) 
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This  practice  is  largely  foonded  in  necessity.  The  personal  preparation 
of  the  essential  application^  proofs  and  other  papers  is  frequently 
rendered  impracticable,  if  not  impossible,  by  the  claimant's  or  inter- 
ested party's  feeble  healtb,  extreme  age  or  youth,  limited  education^ 
ignorahce  of  departmental  re^alations  and  procedure,  or  imperfect 
understanding  of  the  laws  controlling  the  particular  claim  or  proceed- 
ing and  fixing  the  authority  of  departmental  and  bureau  officers  in 
the  premises.  In  such  instances  the  employment  of  competent  agents 
or  attorneys  becomes  prudent,  if  not  indispensable,  and  the  advan- 
tages  resulting  from  their  employment  are  not  confined  to  their 
employers,  because  the  proper  preparation  and  orderly  presentation 
of  such  applications,  proofs,  and  other  papers  conformably  to  law  and 
departmental  regulations  tends  to  materially  facilitate  and  simplify 
the  transaction  of  public  business.  In  a  few  instances  the  recognition 
and  compensation,  one  or  both,  of  such  agents  or  attorneys  has  been 
expressly  prohibited  by  Congress  (acts  of  July  29, 1868, 16  Stat..  236; 
March  19,  1886,  24  Stat.,  5;  March  3,  1891,  26  Stat.,  948 5  August  5, 
1892,  27  Stat.,  348),  but  these  have  been  so  exceptional  as  to  enforce 
the  belief  that  it  is  intended  that  the  general  practice,  which  has 
become  a  sort  of  departmental  common  law,  shall  prevail,  except 
where  otherwise  directed  by  Congress.  This  general  practice  accords 
with  that  which  universally  prevails  in  the  judicial  tribunals  of  the 
country,  and  is  especially  applicable  to  the  Department  of  the  Interior 
and  its  several  bureaus,  which  are  clothed  by  law  with  many  quasi 
judicial  functions  (U.  S.  v.  Scott,  25  Fed.  Bep.,  470,  472;  Smelting  Co. 
V.  Kemp,  104 TJ.  S.,  636, 640;  Butterworth  v.  Hoe,  112  D.  S.,  50;  TJ.  S.  v. 
Duel,  172  U.  S.,  576),~upon  the  enlightened  exercise  of  which  depend 
the  enjoyment  of  many  rights,  privileges,  and  bounties  recognized  or 
conferred  by  law. 

In  an  opinion  dated  October  8,  1866  (12  Op.  A.  G.,  66),  Attorney-. 
General  Stanbery  held  that  the  Secretary  of  War  had  no  legal  authority 
to  exclude  authorized  agents  and  attorneys  from  prosecuting  claims 
for  bounties  under  the  act  of  July  28, 1866  (14  Stat.,  310,  322).  That 
act,  like  the  one  of  March  3, 1899,  was  silent  respecting  the  recognition 
of  agents  and  attorneys  by  the  department  charged  with  its  adminis- 
tration. 

In  an  opinion  rendered  October  4, 1869,  Attorney-General  Hoar  (13 
Op.  A.  G.,  150),  made  reference  to  the  opinion  just  cited,  and  then  said  : 

That  opinion  goes  to  affirm  the  general  right  of  claimants  to  transact  their  bosi- 
ness  with  the  Department  through  the  medium  of  claim  agents,  where  not  restrained 
by  statute,  together  with  the  corresponding  general  right  of  these  agents  to  prose- 
cate  before  the  Department  the  business  which  is  intrusted  to  them  by  their  prinoi- 
]tals.  Of  the  correctness  of  this  view  there  can  be  no  doubt;  and,  as  a  general  rule, 
the  Secretary  of  War  can  not  preclude  the  possessors  of  these  rights  from  the  enjoy- 
ment of  them. 

But  the  point  now  presented  is  whether,  notwithstanding  aU  this,  the  Secretary 
may,  in  his  discretion,  decline  to  recognize  an  agent,  or  suspend  the  transaction  of 
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basinets  with  him,  for  ''frauds  and  fraodnlent  practices'' by  sucb  agent  in  the 
prosecation  of  claims  before  the  Department. 

In  my  judgment,  it  is  entirely  competent  to  the  Secretary  to  adopt  this  oouse, 
nnder  those  circumstances,  as  a  measure  for  the  protection  of  the  public  interests 
committed  to  his  charge.  He  is  not  bound  to  recognize  or  to  do  business  with  any 
claim  agent  who  is  known  to  have  perverted  his  vocation  for  the  purposes  of  fraud, 
and  whose  character  is  such  that  a  reasonal^le  degree  of  confidence  can  not  be  placed 
in  his  integrity  and  honesty  in  dealing  with  the  Government.  In  the  adjustment 
and  payment  of  claims  upon  the  United  States,  and  especially  of  pension  and  bounty 
claims  where  the  forms  and  modes  prescribed  for  establishing  them  are  so  liable  to 
abuse,  the  responsibility  of  a  public  officer  is  necessarily  very  great,  and  he  can  not, 
under  the  weight  of  this  responsibility,  fairly  be  expected  to  transact  business  with 
an  agent  whose  past  conduct  throws  a  suspicion  upon  the  genuineness  of  every 
document  that  comes  through  his  hands,  and  in  whose  statements  he  can  repose  no 
reliance  whatever.  Under  circumstances  of  this  kind  he  may,  I  think,  very  properly 
decline  to  expose  the  interests  of  the  Government,  as  also  of  claimants,  to  the  dan- 
ger of  becoming  a  prey  to  dishonest  schemes  and  devices.  Such,  I  am  informed,  has 
long  been  the  practice  of  the  departments,  and  it  is  founded  upon  the  very  necessity 
that  exists  for  its  adoption  in  administering  the  laws  relating  to  the  settlement  and 
payment  of  claims  upon  the  Government  as  a  safeguard  against  fraud. 

Furthermore,  it  seems  to  me  to  be  a  just  and  necessary  limitation  upon  the  right 
of  a  party  to  be  represented  by  an  agent,  and  to  select  the  agent  by  whom  he  will 
be  represented,  that  he  shall  not  employ  a  person  offensive  or  dangerous  to  the  other 
party  with  whom  he  is  to  deal. 

This  opinion  was  in  turn  cited  with  approval  by  Attorney-General 
Devens  in  an  opinion  rendered  May  13, 1880  (14  Op.  A.  G.,  488),  in 
response  to  an  inquiry  from  the  President  respecting  the  authority  of 
the  Secretary  of  the  Interior  over  the  disbarment  of  attorneys  practic- 
ing before  his  Department. 

By  section  5  of  the  act  of  July  4,  1884,  supra.  Congress  crystallized 
into  statute  law,  so  far  as  the  Department  of  the  Interior  is  concerned, 
the  practice  theretofore  prevailing  and  the  principles  announced  in 
these  opinions  of  the  Attorney-General.    That  section  reads: 

That  the  Secretary  of  the  Interior  may  prescribe  rules  and  regulations  governing 
the  recognition  of  agents,  attorneys,  or  other  persons  representing  claimants  before 
his  Department,  and  may  require  of  such  persons,  agents,  and  attorneys,  before 
being  recognized  as  representatives  of  claimants,  that  they  show  that  they  are  of 
good  moral  character  and  in  good  repute,  possessed  of  the  necessary  qnalifi cations 
to  enable  them  to  render  such  claimants  valuable  service,  and  otherwise  competent 
to  advise  and  assist  such  claimants  in  the  presentation  of  their  claims,  and  such 
Secretary  may,  after  notice  and  opportunity  for  a  hearing,  suspend  or  exclude  from 
further  practice  before  his  Department  any  such  person,  sgent,  or  attorney  shown  to 
be  incompetent,  disreputable,  or  who  refuses  to  comply  with  the  said  rules  and  regu- 
lations, or  who  shall,  with  intent  to  defraud  in  any  manner,  deceive,  mislead,  or 
threaten  any  claimant,  or  prospective  claimant,  by  word,  circular,  letter,  or  by 
advertisement. 

This  section  gives  unmistakable  sanction  to  the  general  right  of 
claimants  to  be  represented  and  assisted  before  the  Department  of  the 
Interior  by  agents  and  attorneys,  but  to  protect  claimants  and  the 
Department  from  the  iiyurious  consequences  which  would  follow  from 
the  employment  and  recognition  of  persons  not  of  good  moral  charac- 
ter or  not  in  good  repute  or  not  possessed  of  the  necessary  qualified- 
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tiond  to  enable  them  to  render  claimants  valuable  service  or  not 
otberwise  competent  to  advise  and  assist  them  in  the  presentation  of 
their  claims  the  Secretary  of  the  Interior  is  authorized  to  prescribe 
rules  and  regulations  governing  the  recognition  or  admission  to  prac- 
tice of  agentis,  attorneys,  i^nd  other  persons  representing  claimants 
before  his  Department,  and  he  is  also  authorized,  after  notice  and 
opportunity  for  a  hearing,  to  suspend  or  exclude  from  further  practice 
before  his  Department  those  who  by.  reason  of  their  incompetency,  ill 
repute,  refusal  to  comply  with  the  prescribed  rules  and  regulations,  or 
fraudulent  practices  ought  not  to  further  enjoy  that  privilege.  There 
is  nothing  in  this  section  which  restricts  or  authorizes  anyone  to 
restrict  the  right  of  claimants  to  be  represented  and  assisted  by  agents 
or  attorneys,  nor  is  there  anything  in  it  which  restricts  or  authorizes 
anyone  to  restrict  their  right  to  select  the  agents  or  attorneys  by  whom 
they  will  be  represented  and  assisted,  further  than  that  they  shall  be 
persons  whose  moral  character,  competency,  and  compliance  with  the 
prescribed  rules  and  regulations  are  evidenced  by  their  admission  to 
practice  before  the  Department.  Neither  does  the  section  take  or 
authorize  anyone  to  take  from  the  claimant,  the  one  who  must  bear 
the  consequences  of  a  mistake,  the  right  to  determine  whether  the 
employment  of  an  agent  or  attorney  is  necessary  for  the  proper  pres- 
entation of  his  claim.  To  hold  that  the  head  of  one  of  the  bureaus 
of  the  Department  of  the  Interior,  like  the  Pension  Office,  Patent 
Office,  or  Land  Office,  can,  in  the  exercise  of  his  discretion  or  judgment, 
say  in  what  claims  or  classes  of  claims  the  services  of  an  agent  or 
attorney  are  required  and  will  be  recognized  would  be  to  hold  that -in 
the  exercise  of  such  discretion  and  judgment  he  can  say  that  in  no 
claim  or  class  of  claims  coming  before  his  bureau  are  the  services  of  an 
agent  or  attorney  required,  and,  therefore,  that  they  will  in  no  case  be 
recognized,  thus  as  to  his  bureau  setting  at  naught  the  long-established 
practice  which  has  received  the  sanction  of  Congress. 

I  am  of  opinion  that,  except  in  those  claims  where  Congress  in  the 
exercise  of  its  power  has  provided  otherwise,  the  Commissioner  of  Pen- 
sions can  not  refuse  recognition  to  all  agents  and  attorneys,  and  thus 
require  that  the  claims  be  i)ersonally  prosecuted  by  the  claimants. 

Another  question  which  arises  under  your  reference  is  whether  the. 
amount  of  an  agent's  or  attorney's  compensation  for  services  in  prose- 
cuting an  application  for  the  divided  payment  of  a  pension,  under  the 
act  of  March  3, 1899,  and  the  method  of  making  payment  of  such  com- 
pensation are  controlled  and  fixed  by  sections  3  and  4  of  the  act  of  July 
4, 1884,  supra.  The  answer  to  this  question  depends  upon  whether 
prosecuting  such  an  application  is  ^<  prosecuting  a  claim  for  pension" 
within  the  meaning  of  these  sections. 

That  Congress  has  the  power  to  fix  the  compensation  of  agents  and 
attorneys  for  services  in  securing  the  allowance  of  a  pension,  or  in  pro- 
curing the  payment,  division,  or  distribution  of  any  pension  money,  is 
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fully  established  by  the  case  of  Frisbie  v.  rTnited  States  (157  17.  S.,  160, 
166),  and  that  in  the  absence  of  prohibitive  legislation  by  CoiigFesa 
agents  and  attorneys  may  receive  from  the  claimants  for  their  services 
such  compensation  as  may  be  agreed  upon,  is  shown  by  the  opinion  ot 
Mr.  Justice  Brewer,  in  United  States  v.  Koch  (21  Fed«  •Hep.,  p-  B73). 
It  is  a  mere  question,  then,  of  the  extent  tor  which  Congress  has  exer- 
cised its  undoubted  power.  The  act  of  March  3, 1899,  is  silent  respec^ 
ing  the  compensation  of  agents  and  attorneys,  and  the  only  general 
legislation  upon  the  subject  is  contained  in  sections  3  and  4  of  the 
act  of  July  4, 1884,  which  provide  that  only  such  compensation  for  ser- 
vices in  ^^prosecuting  a  claim  for  pension"  may  be  demanded,  received, 
or  paid  as  the  Commissioner  of  Pensions  shall,  pursuant  to  their  pro- 
visions, direct  to  be  paid;  that  the  compensation  shall  be  $10  in  the 
absence  of  a  prior  written  agreement  approved  by  the  Commissioner, 
and  not  exceeding  (25  in  case  of  a  prior  and  approved  written  agr^b- 
ment,  and  that  no  person  shall  demand  or  receive  such  compensation, 
or  any  part  thereof,  "until  such  pension  •  »  •  shall  be  aflowed." 
When  the  pension  is  allowed,  the  fee  for  the  prosecution  of  the  claim,  if 
conducted  by  an  agent,  attorney,  or  other  person  employed  by  the 
claimant  for  that  purpose,  is  earned,  but  it  can  be  paid  only  upon 
the  direction  of  the  Commissioner  of  Pensions,  and  then  only  out  of 
the  pension  money.  There  is  a  partial  enumeration  in  these  sections 
of  the  claims  for  pension  to  which  they  apply,  but  each  claim  so  enu- 
merated is  one  which  is  asserted  by  the  claimant  in  his  or  her  own  riglit 
under  some  statute  granting  a  pension,  and  is  one  which,  if  prosecuted 
to  allowance,  will  increase  the  amount  of  moneys  to  be  paid  by  the  Gov- 
ernment under  the  pension  laws,  will  make  the  beneficiary  a  pensioner, 
and  will  require  the  issuance  to  him  or  her  of  a  pension  certificate. 

Section  4766  of  the  Revised  Statutes,  of  which  the  act  of  March  3, 
1899,  is  an  amendment,  relates  exclusively  to  the  payment  of  pensions, 
and  has  nothing  to  do  with  the  prosecution  of  claims  for  pensions. 
Both  the  original  section  and  the  -amendment  are  confined  to  pensions 
which  have  been  allowed;  that  is,  to  instances  where  the  claim  for  pen- 
sion has  passed  beyond  the  stage  of  prosecution  and  where  all  questions 
relative  to  the  grant  of  the  pension  itself  have  been  considered  and 
adjudicated.  No  grant  of  a  pension  is  contained  in  either  the  original 
section  or  in  the  amendment,  and  the  latter  is  confined  to  the  ctorce- 
meut  in  the  instances  therein  named  of  a  fair  division  between  the 
pensioner  and  his  family  of  the  money  accruing  upon  a  pension  which 
has  been  claimed  and  allowed.  The  sustaining  of  an  application  by  the 
wife  or  children,  under  the  act  of  March  3, 1899,  is  not  the  allowance  of 
a  pension,  will  not  require  the  issuance  of  a  pension  certificate,  will 
not  increase  the  amount  of  moneys  to  be  paid  by  the  Government  under 
the  pension  laws,  and  will  not  make  her  or  them  pensioners.  The 
husband  or  father,  as  the  case  may  be,  will  still  be  the  pensioner,  will 
still  hold  the  pension  certificate,  and  when  the  desertion  of  his  wife  or 


DEClStOKS  KfiLATING  TO   P&N8IOH8.  40d 

childreB  eeases,  or  when  he  ceases  to  be  an  inmate  and  resident  of  a 
State  home  £9r  soldiers  or  sailors^  or  of  a  national  soldiers'  home,  he 
will  be  entitled  to  receive  all  moneys  aecming  upon  his  pension. 

The  words  ^^ claim  for  pension"  are  i>erhi^>s  susceptible  of  a  broad 
meaning,  which  woold  inclade  the  assertion  of  any  right,  privilege,  or 
benefit  under  the  pension  laws,  and  would  distinguish  the  claim 
intended  from  the  assertion  of  any  right,  privilege,  or  l>enefit  under 
the  public  land  laws  or  the  imtent  laws,  but  as  employed  in  the  statute 
nnder  ccmsideration  these  words  seem  pretty  clearly  to  have  a  more 
restricted  meaning,  and  refer  to  the  assertion  of  a  right  to  have  a  i>en- 
siea  allowed  to  the  claimant  in  his  or  her  own  right  under  some  law  of 
Gongress.  The  aet  of  March  3, 1899,  does  not  grant  a  i>ension,  and 
tiherefore  no  claim  for  pension  can  be  rested  thereon. 

1  am  therefore  of  opinion  that  the  amount  and  method  of  making 
payment  of  the  compensation  of  agents  and  attorneys  for  services  in 
prosecuting  an  application  for  the  divided  payment  of  a  pension,  under 
the  act  of  March  3, 1899,  are  not  controlled  or  fixed  by  sections  3  and 
4  of  the  act  of  July  4,  1884,  but  fall  within  the  rule  announced  in 
United  States  v.  Koch,  supra,  viz : 

In  the  absence  of  a  statnte  prohibiting  it,  any  man  may  contract  for  his  serrices; 
he  !•  not  boond  to  render  them ;  and,  rendering  them,  he  may  charge  the  person 
seeking  those  services  such  fee  as  they  may  agree  npon. 

Very  respectfully, 

Willis  Van  Dbvanteb, 
Assiata/Ht  Attomey-OenertU. 
Approved  September  5, 1899. 
E.  A.  HiTOHOOOK,  Secretary. 


MARRIAGE  AN]>  DIVORCE— EVLDENCB-DECKEE. 

Kate  E.  Biohasdson  (as  widow). 

It  appearing  from  the  evidence  that  the  deceased  soldier  had  been  lawfully  married 
to  another  woman  prior  to  his  marriage  to  this  appellant,  and  that  said  first 
wife  is  still  living,  and  there  being  no  sufficient  evidence  that  said  first  marriage 
was  ever  legally  dissolved  by  divorce,  this  appellant  can  not  be  recognized  as 
the  widow  of  the  soldier,  and  is  not  entitled,  nnder  the  proof  in  this  case,  to 
pension  as  snoh  widow  under  the  provisions  of  section  4702,  Revised  Statutes. 

FfrH  As9ist4jmt  Secretary  Thomae  Ryan  to  the  Oammisaianer  of  Pensionej 

January  29^  1900. 

Kate  E.  Bicbardson  filed  in  the  Pension  Bareaa  on  May  13, 1896,  an 
application  for  pension  under  the  provisions  of  section  4702,  Bevised 
Btatntes,  as  widow  of  Lafayette  Richardson  (deceased),  late  private. 
Company  H,  Sixth  Vermont  Volunteer  Infantry,  alleging  the  death  of 
said  soldier  on  April  14,  1896,  from  disease  contracted  in  line  of  duty 
during  his  military  service. 

Said  claim  was  r^ected  on  May  17, 1898,  ui)on  the  ground  that  the 
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claimant  was  not  the  widow  of  the  soldier,  he  having  been  previously 
married  to  another  woman,  who  was  living  at  the  date  of  his  alleged 
marriage  to  the  claimant,  and  who  is  still  living,  and  from  whom  it  has 
not  been  shown  that  the  soldier  was  ever  legally  divorced. 

From  said  action  appeal  was  taken  on  May  28, 1898. 

The  evidence  in  this  case  shows,  and  this  fact  is  admitted,  that  the 
deceased  soldier  was  first  married  in  the  State  of  Vermont,  where  he 
resided  ap  to  a  few  years  prior  to  his  death,  soon  after  the  close  of  the 
civil  war,  about  1865  or  1866,  to  one  Marietta  Bichardson,  with  whom 
he  lived  as  his  wife  in  that  State,  and  by  whom  he  had  several  children, 
up  to  about  the  year  1890,  when  he  deserted  her  and  his  family,  and  went 
to  the  State  of  North  Dakota  with  this  api>ellant,  who  was  a  widow,  and 
whose  name  was  then  Kate  E.  Foster,  and  married  the  appellant  in 
that  State  by  ceremony  on  December  31, 1892.  It  is  admitted  that  at 
the  date  of  said  alleged  marriage  of  the  soldier  and  appellant  the  first 
wife,  Marietta,  was  living  in  the  State  of  Vermont,  and  she  is  still 
living,  but  it  is  contended  that  prior  to  his  second  marriage  to  this 
appellant  the  soldier  had  obtained  a  decree  of  divorce  fi-om  her  in  the 
State  of  North  Dakota,  on  the  13th  of  the  same  month  in  which  said 
marriage  occurred,  legally  dissolving  his  first  maiTiage. 

The  validity  of  said  marriage  between  the  soldier  and  appellant  is 
asserted  solely  upon  the  basis  of  said  divorce  from  his  first  wife,  and  as 
proof  of  the  legal  dissolution  of  said  first  marriage,  the  appellant  has 
filed  the  following  certified  transcript  and  copy  of  a  decree  and  judg- 
ment rendered  by  the  district  court  of  Stark  County,  K.  Dak.,  on 
December  13, 1892. 

Stats  of  Nobth  Dakota,  County  of  Stark  : 

In  district  court^  sixth  judicial  district. 

Lafatbtte  Richardson,  plaintiff,  ) 

>  Judgment. 
Mabibttb  Richardson,  defendant.  ) 

The  above-entitled  cause  coming  on  regularly  to  be  heard  at  a  special  term  of  the 
above-named  court,  holden  at  the  court-house  in  the  city  of  Bismarck,  county  of 
Burleigh  and  State  of  North  Dakota,  on  the  13th  day  of  December,  A.  D.  1892,  L.  A. 
Simpson  appearing  as  attorney  for  the  plaintiff,  and  there  being  no  appearance  on 
the  part  of  the  defendant;  and  the  referee  to  whom  the  said  case  was  referred  by 
order  of  this  court,  duly  entered,  having  reported  the  evidence  produced,  satisfac- 
torily proving  the  allegations  in  the  plaintiff's  complaint  contained,  and  the  court 
being  fully  advised  in  the  premises,  now,  on  motion  of  L.  A.  Simpson,  plaintiff's 
attorney,  it  is 

Ordered,  adjudged,  and  decreed  that  plaintiff  recover  judgment  against  the  defend- 
ant, dissolving  the  marriage  now  existing  between  plaintiff  and  defendant;  and  said 
marriage  is  hereby  dissolved  and  plaintiff  and  defendant  are  hereby  divorced  from 
each  other. 

Dated  December  13,  1892. 

By  the  Court. 

(Signed)  W.  H.  Winchester,  Judge, 

Attest. 

Ed.  R.  Bonnet,  Clerk. 

[SEAL.]  By  J.  P.  Tingle,  Deputy. 
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It  will  be  observed  that  the  foiegoing  decree,  or  judgment  of  the 
North  Dakota  court  purporting  to  divorce  the  soldier  irom  his  first 
wife,  fails  to  state  on  its  face  any  of  the  jurisdictional  facts  necessary 
to  give  the  court  jurisdiction  of  the  parties  to  said  suit,  or  of  the  matter 
in  controversy,  and  which  are  absolutely  essential  to  render  it  a  valid 
and  binding  judgment  of  said  court,  which  could  be  accepted  as  evi- 
dence of  the  legal  dissolution  of  said  marriage. 

In  the  first  place,  it  fails  to  set  forth  that  the  plaintiff  in  said  suit 
had  been  a  resident  of  the  State  of  North  Dakota  for  the  requisite 
length  of  time  required  by  the  statutes  of  said  State  to  enable  him  to 
institute  such  a  proceeding  in  the  courts  of  said  State,  or  to  give  the 
court  jurisdiction  of  the  case,  and  it  also  fails  utterly  to  state  the  more 
essential  fact  that  the  defendant  had  been  served  with  either  personal 
or  statutory  notice  of  the  institution  of  said  suit,  or  that  any  process 
whatever  had  issued,  or  any  steps  taken  to  bring  the  defendant  into 
court. 

These  are  necessary  jurisdictional  facts  which  it  is  absolutely  essen- 
tial should  appear  on  the  face  of  the  decree  as  having  been  found  by 
the  court  in  order  to  render  said  decree  valid  and  binding  in  law,  or 
before  it  could  be  accepted  as  evidence  in  any  collateral  proceeding  to 
show  the  dissolution  of  the  first  marriage  of  the  soldier. 

A  court  must  have  jurisdiction  of  the  parties,  and  this  fact  must 
appear  on  the  face  of  the  record  or  its  judgment  or  decree  will  be  a 
nullity,  and  it  makes  no  difference  where  the  judgment  is  set  up.  (Gray 
V.  Larrimore,  4  Shaw,  638;  Lincoln  v.  Tower,  2  McL.,  473;  Fisher  v. 
Hardin,  1  Paine,  55.) 

The  general  presumption  of  law  in  support  of  the  validity  and  legality 
of  decrees  and  judgments  of  courts  of  general  jurisdiction  does  not 
obtain  whenever  it  appears,  either  from  an  inspection  of  the  record  or 
by  evidence  outside  of  the  record,  that  the  defendants  were,  at  the  time 
of  the  alleged  service  upon  them,  beyond  the  reach  of  the  process  of  the 
court;  and  the  burden  of  establishing  the  jurisdiction  over  them  of  the 
court  rendering  such  decree  or  judgment  is  thrown  upon  the  party  who 
invokes  the  benefit  or  protection  of  such  judgment  or  decree.  (Free- 
man on  Judgments,  2d  edition,  sec.  127.) 

In  the  present  instance  the  proof  shows  beyond  all  question  that  the 
first  wife  of  the  deceased  soldier  resided  continuously  in  the  State  of 
Vermont  and  still  lives  there;  that  she  was  never  at  anytime  in  her 
life  in  the  State  of  l^orth  Dakota,  or  within  the  reach  of  the  process  of 
said  court  rendering  the  decree  of  divorce  relied  upon  by  this  appellant 
to  show  a  dissolution  of  the  soldier^s  first  marriage,  and  that  she  was, 
asamatter  of  fact,  never  served  with  any  notice  and  never  received 
any  information  whatever  of  the  institution  of  said  suit  or  the  rendi- 
tion of  said  decree  of  divorce. 

There  is  no  evidence  whatever  in  this  case  showing  that  the  first  wife 
had  been  served  with  constructive  or  statutory  notice  by  publication, 
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or  that  the  ooart  rendering  said  deeree  had  acquned  jarisdietieii  fvver 
her  by  any  process  whatever,  either  aetaal  or  constnietiTe,  and  the 
decree  itself,  which  is  the  only  proof  offered  of  said  alleged  divorce, 
utterly  fails  to  find  or  to  state  that  fact,  or  to  show  on  its  fiMse  that 
said  court  had  acquired  jurisdiction  over  £he  defendant  in  aaid  suit  in 
any  manner. 

It  is  held  by  this  Department  that  a  decree  of  divorce  wfaicfe  on  its 
face  shows  neither  the  appearance  nor  statutory  service  on  the  defend- 
ant will  not  be  accepted  in  a  pension  case  to  prove  the  dissolution  of  a 
marriage,  such  decree  being  void  for  want  of  juriadictioD  by  the  court 
rendering  the  same.    (Nancy  E«  Scott,  6  P.  D.,  185.) 

It  is  manifest,  theretbre,  that  no  sufficient  or  competent  proof  of  the 
dissolution  of  the  deceased  soldier's  first  marriage  has  bem  offiered  or 
produced  iu  this  case,  and  since  the  first  wife  was  living  at  the  time  of 
the  soldier's  marriage  to  this  appellant,  the  evidence  in  this  case  <dearly 
fails  to  establish  that  said  second  marriage  was  legal  or  that  this  appel- 
lant is  the  widow  of  said  soldier. 

Therefore  the  rejection  of  this  claim  upon  the  ground  stated  is  held 
to  have  been  without  error  and  is  affirmed  accordingly. 


FEB-FORFJCITU  KK— INCRKASB-ACT  MARCH  8,  1801. 

Samuel  Wilson  (claimant). 
J.  B.  Cballe  &  Oo.  (attorneys). 

An  attorney,  when  entitled  to  a  certain  sam  as  a  fee,  and  his  title  thereto  !•  con- 
ceded by  the  Bureau  at  the  time  when  a  lees  sum  in  lieu  thereof  is  certified  to 
him,  does  not  forfeit  his  right  to  the  remainder  of  the  fee  through  his  failure  to 
enter  a  protest  to  said  action  of  the  Bureau  in  not  certifying  to  him  the  proper 
amount. 

First  Assistant  Secretary  Thonuis  Ryan  to  the  Commissioner  of  Pensions^ 

January  31^  1900. 

J.  B.  Oralle  &  Co.,  of  Washington,  D.  0.,  November  23, 1899,  entered 
an  appeal  from  the  action  of  the  Borean  in  the  matter  of  fee  in  the  issue 
of  September  17, 1894,  in  the  above-entitled  claim  for  increase  of  pen- 
sion under  the  general  law  of  Samuel  Wilson,  who  served  in  Gomi>any 
D,  Finety-flrst  Pennsylvania  Volunteer  Infantry. 

The  claimant  was  in  receipt  of  pension  under  the  general  law  at  the 
rate  of  $16  i>er  month  on  account  of  injury  to  left  hip  when,  on  Novem- 
ber 15,  1890,  iu  his  behalf  the  appellants  filed  a  claim  for  straight 
increase  of  pension.  The  claim  was  allowed,  and  on  September  17, 1894, 
certificate  issued  to  allow  the  rate  of  $24  per  month  on  account  of  injury 
of  left  hip,  from  May  9, 1894,  date  of  holding  medical  examination.  On 
said  issue  the  appellants  were  certified  a  fee  of  $2.  They  contend  that 
as  their  contract  with  the  claimant  for  fee  was  entered  into  prior  to 
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March  3, 1891  (on  which  date  an  act  was  approved  prohibiting  the 
allowaDce  of  a  fee  in  excess  of  $2  in  claims  for  straight  increase  of  i>en- 
sion),  they  should  be  allowed  a  fee  of  $10. 

The  Bureau  concedes  the  contention  of  the  appellants,  but  submit 
that  inasmuch  as  they  have  acquiesced  in  the  action  of  the  Bureau  for 
over  five  years,  they  have  forfeited  their  title  to  the  remainder  of  the 
fee.  In  support  of  this  proposition  is  cited  the  decision  of  the  Depart- 
ment in  the  case  of  John  Henry  Judd  (33  Fee  P.  L.  Bk.,  203),  under 
date  of  May  15, 1899,  where  it  is  held  that: 

When  an  attorney  acquiesces  in  the  action  of  the  Bureau  in  the 
matter  of  fee  on  issue  to  allow  i)ension  for  a  period  of  more  than  one 
year  from  the  date  he  is  notified  thereof,  he  thereby  forfeits  all  title  to 
the  fee. 

The  rule  contemplates  conditions  which  may  arise  in  any  case  similar 
to  those  arising  in  the  case  in  which  it  was  laid  down. 

In  the  case  of  Judd,  the  issue  was  as  to  the  appellants'  title  to  any  fee 
on  the  issue  in  question.  Title  to  the  fee  had  been  determined  by  the 
Bureau  in  favor  of  another  attorney,  and  appellant  notified  of  its  deci- 
sion in  this  particular.  It  was  held  that,  inasmuch  as  he  had  acqui- 
esced  in  the  adverse  deci^on  of  the  Bureau  for  so  long  a  period,  he  had 
forfeited  his  title  to  the  fee,  if  he  ever  had  one. 

Now,  in  the  case  under  consideration  the  decision  of  the  Bureau  in 
the  matter  of  fee  on  the  issue  of  September  17, 1894,  was  not  adverse 
to  the  appellant,  but  was  in  his  favor.  He  relied  upon  the  Bureau  to 
certify  the  proper  fee.  There  was  no  adverse  decision  of  the  Bureau  for 
him  to  acquiesce  in.  It  was  for  his  interest  to  call  the  attention  of  the 
Bureau  to  its  error,  but  his  neglect  does  not  constitute  any  forfeiture. 

In  the  case  of  Daniel  Govey  (7  P.  D.,  453)  the  Department  held  that 
an  attorney's  rights  to  fee  in  a  claim  for  increase  of  pension  are  derived 
from  the  law  in  force  at  the  time  the  contract  between  him  and  the 
claimant  was  entered  into.  At  the  time  the  contract  between  the 
claimant  and  the  appellant  was  entered  into  the  law  provided  that  a 
fee  of  $10  may  be  certified  in  a  claim  for  increase  under  the  general 
law.  Subsequently,  by  act  approved  March  3,  1891,  the  rate  of  fee 
was  reduced  to  $2  -per  month,  but  this  act  could  not  affect  their  exist- 
ing  contracts  for  fee.  Therefore,  the  proper  fee  should  be  certified  the 
appellant.    Accordingly,  the  action  of  the  Bureau  is  reversed. 
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ratbs  a2«>  rating,  act  juxe  87,  1890-pracnce. 
Lucius  8.  Hollis. 

Any  practice  which  allows  a  rating  under  the  act  of  June  27,  1890,  without  making 
the  degree  of  inability  to  earn  a  support  bymannal  labor  the  basis  of  judgment, 
is  unwarranted  by  law.    (Isaac  B.  Childers,  358  L.  B.,  p.  396.) 

A  pensionable  condition  can  not  be  found  because  designated  by  a  name  of  a  diBeue 
or  disability,  unless  such  name  or  designation  carries  with  it  the  conclasiTe  fact 
that  it  embraces  conditions  which  are  of  necessity  of  such  a  character  as  to 
pensionably  disable  one. 

Neither  the  term  ''complete  inguinal  hernia'^  nor  'incomplete  inguinal  hernia,*'  per 
se,  conveys  any  specific  information  by  reason  of  which  a  rating  could  be  allowed. 

First  Assistant  Secretary  Thomas  Ryan  to  ths  Commissioner  of  Pensiom, 

February  lOy  1900. 

Lucius  S.  Hollis,  formerly  a  private  in  Company  H,  One  hundred  and 
sixty-sixth  Ohio  Volunteer  Infantry,  was  refused  a  rating  under  the 
act  of  June  27,  1890,  on  April  26, 1896,  on  the  ground  of  mo  ratable 
disability,  under  declaration  filed  on  October  10,  1894.  The  rejection 
was  affirmed  on  appeal  in  decision  promulgated  on  August  22, 1896. 
A  motion  for  reconsideration  was  filed  on  September  21, 1897,  and  was 
overruled  on  February  26, 1898.  Another  motion  for  reconsideration 
was  filed  on  July  13, 1898,  the  specific  ground  of  which  will  appear  later 
in  this  opinion. 

A  copy  of  the  departmental  opinion  of  August  22, 1896,  is  in  L.  B. 
212,  page  314,  but  is  not  found  in  the  files.  Said  opinion  was  based 
upon  the  ground  that  no  ratable  disability  was  apparent  in  claimant's 
case,  the  certificate  of  the  examining  board  dated  June  5, 1895,  showing 
his  condition  to  be  as  follows,  viz: 

Upon  examination  we  find  the  following  objective  conditions:  Palae  rate,  92; 
respiration,  20;  temperature,  98|;  height,  5  feet  2  inches;  weight,  136  pounds;  age 
51  years. 

Has  left  incomplete  inguinal  hernia  tumor,  size  of  hen's  egg;  does  not  passthrongb 
external  ring  but  occupies  the  canal.  Ring  patulous  three-fourths  in  dinmet-er, 
wears  truss.  Has  had  an  iridectomy  done  on  the  left  eye.  Can  see  light  of  window 
but  110  letter  on  Snellen's  test  card  at  5  feet.  Bight  eye  normal ;  can  read  letter^ 
marked  D  X  X  at  20  feet. 

Has  had  Pott's  fracture  of  the  right  leg  2^  inches  above  ankle  joint.    Measuremeot  | 
same;  lateral  movements  reduced  to  one-half,  painful  upon  manipulation. 

Claimant  is  fairly  well  nourished.     Muscles  firm.     Hands  soft,  equal  to  light  work. 

No  evidence  of  vicious  habits. 

The  motion  for  reconsideration  overruled  on  February  26,1898,  sim- 
ply foand  that  the  former  opinion  was  in  accordance  with  the  facts  and 
law  and  upheld  the  decision. 

On  July  24, 1896,  some  nine  months  after  the  rejection  of  the  claim  here- 
inbefore referred  to,  claimant  filed  another  declaration  under  the  act  of 
June  27, 1890,  claim  being  admitted  on  December  1,  1896,  at  $6  per  i 
month,  by  reason  of  left  complete  hernia..   Said  rating  was  allowed 
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upon  claimant's  condition,  as  shown  by  the  certificate  of  the  examining 
surgeons  dated  September  22, 1896,  a  copy  of  which  is  as  follows,  viz : 

Upon  examination  we  find  the  following  objective  conditions :  Pulse  rate,  84 ; 
respiration,  18;  temperatare,  98.6 ;  height,  5  feet  3 inches;  weight,  152  pounds;  age, 
53  years. 

Hernia  of  left  side:  Claimant  has  a  left  complete  ingainal  hernia.  The  tumor,  of 
the  size  of  a  hen's  egg,  passes  through  the  external  ring.  It  is  redacible  and  retain- 
able by  a  properly  fitting  truss.    Specific  rating. 

Injury  of  right  ankle :  There  is  no  deformity  of  the  ankle  and  apparently  no  limi- 
tation of  motion,  but  claimant  complains  excessively  of  pain  on  passive  motion. 
There  are  no  changes  to  substantiate  this  claim.  There  is  no  swelling,  no  redness, 
no  objective  evidence  of  any  kind. 

Loss  of  sight  of  left  eye :  The  vision  of  the  right  eye  is  normal  and  claimant  reads 
2040  with  that  eye.  With  the  left  eye  at  a  distance  of  3  feet  he  reads  D-80.  On 
the  upper  and  enter  side  of  the  cornea  are  traces  of  iridectomy.  There  is  also  a 
scar  on  the  lower  portion  of  the  cornea  with  some  opacity  of  the  lens.  He  claims  to 
have  received  some  lime  in  the  eye  and  this  scar  is  the  result.  The  iridectomy  was 
performed  to  improve  the  vision.  There  is,  however,  some  opacity  of  the  lens  and 
vision  is  limited  to  D--80  at  3  feet.    Impaired  vision  of  left  eye  rated  4/18. 

Debility :  There  is  no  debility.  Claimant  is  well  nourished  and  muscular  and 
he  should  be  able  to  do  ordinary  labor. 

There  is  no  evidence  of  vicious  habits.    £xcept  as  above  all  organs  normal. 

The  present  motion  is  based  npon  a  question  of  practice  (necessarily 
involving  the  merits  of  the  case),  the  gist  of  the  contention  being  found 
in  the  following  .extract  from  the  motion  proper: 

We  believe  that  the  Department  is  in  error  in  holding  that  the  loss  of  sight  of  one 
eye,  incomplete  hernia,  and  fracture  of  leg  do  not  warrant  a  rating  under  the  act  of 
Jane  27, 1890.  It  appears  to  be  the  present  practice  of  the  Pension  Bureau  to  allow 
a  rating  of  $6  per  month  under  said  act  for  either  the  loss  of  an  eye  or  incomplete 
hernia.  If  either  of  said  disabilities,  under  present  practice,  would  give  a  man  a 
rating  of  $6  per  month,  we  believe  that  both  of  them  should.  We  have  the  honor 
to  request  that  the  medical  referee  of  the  Pension  Bureau  be  called  on  for  an  opin- 
ion as  to  the  practice  of  the  Pension  Bureau  relative  to  allowing  a  rating  for  said 
disabilities  and  the  title  of  the  claimant  herein. 

So  far  as  the  law  is  concerned,  as  it  affects  the  present  or  past  prac- 
tice of  allowing  a  rating  for  a  quasi  specific  disability,  under  the  act  of 
Jane  27, 1890, 1  reiterate  what  was  said  in  the  late  case  of  Isaac  B. 
Childers  (10  P.  D.,  397)  wherein  the  question  of  scheduled  ratings  and 
the  foundation  on  which  the  one  discussed  in  this  motion  was  based: 

A  schedule  of  rates,  for  whatever  purpose  prepared,  can  not  be  made  to  apply  in 
fijring  a  rate  under  said  act,  for  it  is  not  a  particular  pathological  condition  that  is 
I  ated,  but  the  degree  of  inability  for  the  performance  of  manual  labor  arising  there- 
from. 

This  opinion  involved  the  same  question  that  is  raised  in  this  motion 
as  to  the  disability  arising  from  a  hernia,  and  it  then  was  said,  in  refer- 
ence thereto: 

It  can  readily  be  seen  that  the  degree  of  inability  for  the  performance  of  manual 
labor  cMised  by  an  inguinal  hernia  is  not  always  the  same.  One  person  may  be 
unaware  that  be  is  ruptured,  the  condition  being  first  discovered  by  an  exftnumng 
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•nrgeon ;  while  in  anotkier,  ti»e  hernia,  owing  to  the  size  of  the  tamor  and  raUzed 
abdominal  rings,  may  be  diificalt  to  retain;  in  another  the  hernia  will  be  inedara- 
ble  by  reaeon  of  adhesions. 

As  far  as  merits  are  oonoemed,  the  question  in  the  case  nnder  dis- 
cassion  is  as  to  the  degree  of  disability,  as  it  affects  claimant's  capacity 
to  earn  his  support  by  manual  labor,  which  was  present  when  he  filed 
his  declaration  on  October  10, 1894.  So  far  as  the  fracture  of  the  leg 
is  concerned,  it  is  seen  that  there  is  no  practical  disability  therefrom. 
The  disadvantage  to  claimant  by  reason  of  such  fractare  appears  to 
be  wholly  one  of  inconvenience.  As  to  the  disability  by  reason  of 
impaired  vision  of  left  eye,  it  is  seen,  by  a  comparison  of  the  two  cer- 
tificates hereinbefore  set  oat,  that  the  degree  of  disability  as  shown  in 
the  earlier  certificate  is  not  of  a  permanent  character.  On  June  10, 
1895,  he  could  distinguish  light,  but  could  not  read  any  letter  on  the 
test  card  at  5  feet.  Fifteen  months  later,  on  September  26, 1896,  be 
could  read  D-80  at  3  feet.  It  is  thus  seen  that  his  vision  is  improving, 
and  consequently  the  disability  therefrom  can  not  be  concluded  to  be 
of  <<a  i>ermanent  character,''  which  is  a  sine  qua  non  under  the  act  of 
June  27, 1890. 

The  only  other  disability  is  that  of  hernia,  and  described  by  the 
examining  surgeons  as  a  left  incomplete  hernia,  tumor  being  the  size  of 
a  hen's  eggy  which  occupies  the  canal,  but  does  not  pass  through  the 
external  ring. 

Now^  I  think  it  clearly  apparent  that  neither  the  disability  alone  from 
the  hernia  described  nor  the  disability  from  all  the  abnormal  condi- 
tions shown  would  so  affect  claimant's  capacity  to  earn  his  support  by 
mauual  labor  as  to  entitle  him  to  a  rating. 

It  does  not  matter  whether  or  not  it  is  the  present  or  has  been  the 
past  practice  to  allow  a  rating  for  a  disability  known  by  the  term 
<<  incomplete  inguinal  hernia."  The  terms  ^Mncomplete  inguinal  her- 
nia" and  '^  complete  inguinal  hernia"  are  not  words  or  designations 
which  convey  information  as  to  any  certain  degree  of  disability  which 
may  affect  a  claimant's  capacity  to  earn  a  support  by  manual  labor. 
They  are  merely  terms  used  by  the  medical  fraternity  to  denote  the 
location,  anatomically,  of  the  tumor;  carrying  with  such  information, 
of  course,  the  further  fact  that  claimant  is,  in  common  parlance,  rup- 
tured. One  is  no  more  entitled  under  the  act  of  June  27,  1890,  to  any 
certain  rating  on  account  of  hernia,  complete  or  incomplete,  than  lie 
is  for  varicose  veins  of  the  left  leg  below  the  knee.  It  is  the  degree  of 
disability  that  determines  the  pensionable  or  nonpensionable  condi- 
tion of  a  claimant,  under  the  law,  as  sho^ii  in  the  Ghilders  case,  supra; 
and  if  it  has  been  the  custom  at  any  time  to  allow  any  certain  ratr 
iug  without  making  the  degree  of  inability  to  earn  a  support  by  manual 
labor  the  basis  for  the  rating,  then,  as  stated  in  the  Ghilders  case,  supra, 
the  practice  is  not  a  lawful  one. 

A  rating  under  the  act  of  June  27, 1890,  can  not  lawfhlly  be  made 
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apon  any  other  basis  than  that  the  claimant's  detailed  condition,  as 
shown  by  the  evidence,  warrants  such  a  rating.  A  pensionable  condi- 
tion can  not  be  concluded  to  be  present  by  reason  of  a  name  of  a  dis- 
ease or  disability  unless  such  name  or  designation  necessarily  carries 
with  it  the  conclusive  information  that  it  embraces  conditions  which 
are  of  necessity  of  such  a  character  as  to  pensionably  disable  one. 

I  am  aware  that  in  a  Treatise  on  the  Practice  of  the  Pension  Bureau 
(ai)proved  by  the  Secretary  on  April  9, 1898),  on  page  97,  section  13, 
reference  is  made  to  a  ^< single  hernia"  in  what  might  be  thought  to  be 
ambiguous  terms,  and  as  perhaps  warranting  a  rating  simply  for  ^^  sin- 
gle hernia."  A  careful  examination,  however,  of  the  language  used 
shows  that  the  term  <<  single  hernia"  is  described  as  <Hhe  basis  of  the 
claim,"  and  that  the  language  of  the  section,  taken  altogether,  is  not  a 
warrant  for  allowing  a  rating  simply  because  of  <^  single  hernia."  Such 
may  be  the  basis  of  a  claim,  but  it  is  the  extent,  the  detailed  conditions 
of  the  parts  aftected  by  the  hernia — that  is,  the  degree  of  disability  by 
reason  of  it — that  must  decide  the  question  of  a  rating. 

By  reason  of  the  foregoing  I  hold  that  claimant  was  not  entitled  to  a 
rating  under  the  first  declaration. 

The  within  motion  is  overruled. 


LIMITATION,  SECTION  4713,  REVISED  STATUTES-ANTEREBELLION 

PENSIONS. 

MiNOE  OP  Simon  Johnson. 

The  minor's  application  in  this  case  was  filed  In  1899.    The  person  on  acconnt  o. 

whose  death  the  claim  is  filed  died  in  1815. 
Held,  That  the  claim  is  barred  by  the  provisions  of  section  4713,  Revised  Statutes. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  ofPe^isions^ 

February  13^  1900. 

Joseph  A.  Kelton  Johnson,  as  the  minor  child  of  Simon  Johnson^ 
deceased,  late  seaman  on  privateer  John  Adams^  United  States  Navy, 
appealed  October  11, 1899,  from  an  alleged  Bureau  action  of  June  21, 
1899,  holding  that  there  was  no  law  under  which  he  could  be  allowed  a 
pension  or  any  arrears  of  pension  by  reason  of  the  death  of  his  father 
in  the  Navy  October  11, 1815,  also  advising  claimant  that  his  mother^s 
claim  was  rejected  in  1871  by  reason  of  her  remarriage  in  1838. 

Claimant,  in  brief,  contends  that  he  is  entitled  to  the  pension  due  his 
mother,  but  which  she  never  received,  as  the  widow  of  said  Simon  John- 
son— claims  Nos.  1510  and  2541 — and  that  he  is  entitled  to  pension  due 
him  after  the  remarriage  of  his  mother  in  1838  as  the  son  and  heir  at 
law  of  Simon  Johnson ;  that  he  knows  of  no  law  barring  his  claim,  and 
cites  the  acts  of  Congress  granting  the  widow  or  minor  child  under  16 
years  of  age  one- half  monthly  pay  of  any  officer,  seaman,  or  marine  who 
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had  died  in  service  for  the  term  of  five  years  and  the  ▼arions  acts 
extending  the  five-year  period  firom  time  to  time,  and  he  refers  to 
opinions  of  ex-Attorney-Generals  Wirt  and  Bntler  in  the  widow's  claim 
to  the  effect  that  the  debt  named  in  said  acts  becomes  as  mach  the 
property  of  the  widow  and  children  as  any  bond,  etc. 

The  appeal  was  considered  in  part  January  12, 1900,  when,  in  view 
of  the  absence  of  face  briefs  in  the  case  and  also  in  the  widow^s  claim, 
the  papers  were  returned  to  the  Bareaa  for  a  face  brief  in  each  case, 
stating  the  grounds  of  rejection  in  each  case. 

On  January  29,  1900,  the  papers  were  returned  with  the  face  brief  in 
each  case,  showing  the  rejection  of  the  widow's  claim,  No.  1510,  filed 
June  19,  1871,  under  the  act  of  July  14,  1862,  and  also  the  widow's 
claim  No.  2541,  filed  May  2, 1871,  under  the  act  of  February  14, 1871; 
that  both  said  claims  were  rejected  by  Bureau  action  of  January  27, 
1900,  under  section  4713,  Kevised  Statutes,  on  the  ground  that  no 
claim  was  filed  within  three  years  of  the  seaman's  death,  and  as  tlie 
pension  would,  therefore,  date  from  the  completion  of  the  claim  and  end 
at  remarriage,  there  is  no  pensionable  time. 

The  face  brief  on  the  minor's  claim,  No.  19403,  filed  June  7, 1899, 
under  the  general  pension  laws  then  in  force,  shows  that  said  daim 
was  rejected  under  section  4713,  Revised  Statutes,  on  the  ground  that 
no  claim  was  filed  within  three  years  of  the  death  of  the  seaman  or  of 
the  termination  of  a  pension  previously  granted  on  account  of  his 
death.  As  pension  would  date  from  completion  of  the  claim,  there  is  no 
pensionable  time  before  the  claimant's  majority. 

Simon  Johnson  served  as  a  seaman  on  board  the  United  States  ship 
John  Adams  from  August  31, 1815,  to  October  11, 1815,  the  date  of  liis 
death  in  service  of  fever,  as  shown  by  the  records  of  the  Navy  Depart- 
ment. 

On  April  14, 1856,  his  widow,  Elizabeth  Hunt,  who  had  remarried 
September  6,  1838,  and  to  whom  seaman  was  married  November  30, 
1808,  executed  her  application  for  x>ension  under  the  navy  pension  laws 
then  in  force.  Her  said  application  was  not  filed  in  the  Pension  Bureau 
until  June  19, 1871,  when  it  appears  to  have  been  approved  for  rejec- 
tion by  the  Bureau  December  15, 1871,  the  ground  for  rejection  not 
being  stated. 

On  May  2, 1871,  said  widow  filed  her  second  application  for  "pension 
provided  by  the  acts  of  Congress  granting  pensions  to  widows."  As 
alleged  in  her  said  application,  she  set  forth  her  said  husband's  service 
and  death  on  the  United  States  ship  John  Adams  while  engaged  in  tlic 
war  between  the  United  States  and  the  Dey  of  Algiers;  that  prior  to 
said  service  he  had  engaged  in  the  war  of  1812  with  Oreat  Britain  on 
board  the  privateer  ship  called  the  Shadow ^  as  she  then  remembered; 
that  while  in  the  said  service,  from  1813  to  1815,  he  was  a  prisoner  in 
the  hands  of  the  British,  confined  in  Dartmoor  or  Stapleton  prison; 
that  said  Simon  Johnson  left  a  surviving  child,  Joseph  A.  Johnson,  than 
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4  years  of  age,  who  was  still  living,  and  that  she  had  applied  for  a 
beauty  land  warrant  in  1855,  based  on  the  said  services  of  her  hasband, 
which  land  warrant  she*  received  in  1861^  that  she  was  married  to 
James  Hunt  September  6,  1838,  who  died  about  March  17,  1850. 

This  application  appears  to  have  been  rejected  by  Bureau  action  of 
September  27, 1871,  on  the  ground  that  claimant  remarried  subsequent 
to  the  death  of  the  seaman  for  whose  services  she  makes  application 
for  pension. 

She  died  August  8, 1874. 

On  August  7,  1872,  the  former  widow  of  seaman  filed  an  affidavit 
which  appears  to  have  been  treated  as  an  application  for  widow's  pen- 
sion under  the  act  of  July  14, 1 862,  and  subsequent  acts,  and  was  rejected 
by  Bureau  action  of  November  20, 1872,  evidently  upon  the  ground  that 
claimant  had  remarried. 

The  present  claimant  cites  the  various  navy  pension  laws  from  March 
3, 1817,  to  1871,  and  contends  that  the  navy  pension  laws  upon  which 
bis  claim  is  based  are  special  laws  to  be  dealt  with  according  to  their 
express  conditions,  and  are  not  subject  to  the  limitations  of  the  general 
army  pension  laws. 

While  it  is  true  that  a  navy  pension  act  would  not  be  {(ffected  by  a 
pension  law  applicable  to  the  army  only,  yet  navy  pensions  are  subject 
to  a  general  provision  limiting  the  time  when  all  applications  for  pen- 
sion are  to  be  filed. 

The  time  within  which  the  claim  for  navy  pension  was  required  to  be 
filed  to  entitle  the  widow  to  pension  from  the  date  of  the  death  of  her 
husband,  was  limited  by  section  6  of  the  act  of  July  4, 1864,  which  pro- 
vided that— 

In  every  case  in  which  a  claim  for  pension  shall  have  been  filed  more  than  three 
years  after  the  discharge  or  decease  of  the  party  on  whose  account  the  claim  is  made, 
the  pension  if  allowed  shall  commence  from  the  date  of  filing  the  last  paper  in  said 
case  by  the  party  prosecuting  the  same. 

The  language  of  this  act,  which  is  now  embraced  in  section  4713, 
Revised  Statutes,  is  broad,  comprehensive,  and  general  in  its  terms  and 
is  applicable  to  applicants  for  both  army  and  navy  pensions. 

The  navy  i)ension  laws  passed  for  the  benefit  of  the  sailors  of  tbe 
war  of  1812  are  to  be  construed  in  pari  materia  with  said  section  4713, 
and  are  subject  to  limitations  of  said  section,  as  was  held  in  tbe  case  of 
Sarah  H.  Ozborn  (7  P.  D.,  317) : 

It  is  a  well-established  rule  that  where  various  statutes  relate  to  the  same  subject 
they  are  all  to  be  taken  into  c<insideration  in  construing  any  one  of  them,  and  that 
all  acts  in  pari  materia  are  to  be  taken  together  as  if  they  were  one  law.  If  a  thing 
contained  in  a  subsequent  statute  be  within  the  reason  of  a  former  statute,  it  shall 
be  taken  to  be  within  the  meaning  of  that  statute.  United  States  r.  Freeman  (3 
Howard,  565)  and  authorities  therein  cited.  See  also  case  of  Adolph  Bernstein, 
decided  May  19, 1894  (7  P.  D.,  229). 

The  various  statutes  upon  the  subject  of  pensions,  enacted  by  Congress  from  time 
to  time;  comprise  our  system  of  pension  laws,  in  the  nature  of  a  code  relating  to  one 
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sabjeot  and  goyemed  by  one  spirit  and  policy^  They  axe  to  be  constraed  together, 
like  our  revenue  laws,  banking  laws,  lands  laws,  mining  laws^  patent  laws,  admi- 
ralty, and  other  similar  laws  upon  a  specified  subject.  And  wben  the  later  statutes 
fail  to  repeal  a  former  in  express  terms  or  by  necessary  implication,  sach  later  stat- 
utes operate  cumulatively  and  not  by  way  of  substitution  or  repeal. 

See,  also,  aathorities  cited  in  the  case  of  George  W.  Gilbert  (9  P.  D., 
279). 

It  was  held  by  Acting  Attorney-General  Phillips  (17  Op.,  221)  that 
the  provisions  of  section  4713,  Revised  Statutes,  are  applicable  to  half- 
pay  pensions  allowable  under  section  4725,  Revised  Statutes. 

It  was  held  by  Secretary  Oox,  February  19,  1870,  in  the  case  of 
Agnes  Wheeler,  and  by  Secretary  Kirkwood,  in  the  case  of  Savilla 
Athey  (8  P.  D.,  o.  s.,  373),  that  there  being  a  conflict  between  said 
sections  4713  and  4725,  Revised  Statutes,  it  is  proper  to  refer  to  laws 
existing  previous  to  the  enactment  of  the  Revised  Statutes,  but  that 
no  sufficient  reason  appeared  for  setting  aside  the  long-established 
practice,  approved  by  the  Department,  of  commencing  renewal  of  pen- 
sion, originally  allowed  under  the  acts  granting  five  years'  half  pay, 
from  the  date  of  filing  the  last  paper  in  the  case,  where  the  declaration 
for  renewal  was  not  filed  until  after  three  years  from  the  expiration  of 
the  prior  pension.    See  case  of  Matteo  Bianchi  (9  P.  D.,  220). 

As  held  by  Attorney-General  Wirt  (10  Op.,  562),  evidence  is  not 
complete  while  anything  of  form  or  substance  is  wanting,  nor  until  it 
comes  in  such  shape  that  its  admissibility  is  unquestionable. 

It  was  held  by  Secretary  Teller,  in  the  case  of  Josiah  W.  Clark  (9 
P.  D.,  o.  s.,  462),  that  under  section  4713,  Revised  Statutes,  x>6n8ion  was 
properly  commenced  from  the  date  of  filing  the  last  paper  requisite  in 
establishing  the  claim,  the  disability  having  been  incurred  in  service^ 
in  1846,  and  the  claim  having  been  filed  in  1880.  See  also,  on  the  same 
subject,  the  cases  of  Burton  Randolph  (2  P.  D.,  335);  Isaac  S.  Warmoth 
(3  P.  D.J  324);  Widow  of  Rowland  A.  Colby  (7  P.  D.,  24). 

The  opinion  of  Attorney-Geueral  Wirt,  cited  by  claimant,  to  the 
effect  that  the  right  of  the  widow  to  the  half  monthly  pension  for 
five  years,  granted  by  the  act  of  March  4,  1814,  was  a  vested  right 
subject  to  be  defeated  and  discontinued  by  her  death  and  marriage  at 
any  time  within  that  period,  was  further  coupled  with  the  condition 
that  an  application  was  made  within  a  given  time.  The  language  used 
was  as  follows  : 

Nor  is  there  any  condition  annexed  to  the  promise  that  the  money  shall  be  paid,  if 
applied  for  in  a  given  time,  or  in  a  given  state  of  things. 

Claimant  cites  no  specific  decision  of  Attorney-General  Butler,  bnt 
said  Attorney-General,  in  construing  the  act  of  July  4, 1837,  amenda- 
tory of  the  act  of  June  7, 1832,  and  which  granted  the  half- monthly  pay 
to  the  widows  and  children,  held,  in  an  opinion  April  13, 1837,  that  the 
right  of  the  widow  to  a  pension  under  said  acts  was  a  vested  interest 
that  is  not  defeated  by  her  neglect  to  apply  for  it,  and  that  it  goes  to 
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her  personal  representatives  at  her  death,  there  being  no  special  pro- 
vision giving  it  a  different  direction. 

Bnt  it  was  held  by  Attorney-General  Mason  (4  Op.,  366),  April  22, 
1845,  that  pensions  are  grataities. 

So  also  the  United  States  Supreme  Conrt  in  1882  held,  in  the  ease 
of  United  States  v.  Teller  (107  U.  S.,  64),  that— 

No  pensioner  has  a  vested  right  to  his  pension.  Pensions  are  bounties  of  the  Gov- 
ernment which  Congress  has  the  right  to  give,  withhold,  distribute,  or  recall  at  its 
discretion^  citing  the  case  ofWalton  v.  Cotton  (19  How.,  355). 

I  am  therefore  of  the  opinion  that  claimant's  right  to  pension  is 
barred  by  the  provisions  of  said  section  4713,  Revised  Statutes,  as 
his  declaration  was  not  filed  antil  1899,  and  his  father,  the  seaman, 
died  in  1815. 

The  action  appealed  from  is  accordingly  affirmed. 

LIMITATION— FKE— ATTORNEYS. 

Jacob  Paul  (claimant). 
MiLo  B.  Stevens  &  Co.  (attorneys). 

Order  No.  354  of  the  Commissioner  of  Pensions  is  prospective  only.  Title  to  fee  which 
had  accrued  prior  to  the  promulgation  of  said  order  can  be  properly  asserted  at 
any  time  within  three  years  from  the  promulgation  of  said  order. 

Firnt  Asaistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

February  13^  1900. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  0.,  September  21,  1899, 
entered  an  appeal  from  the  action  of  the  Bnreau  in  the  matter  of  fee  on 
tbe  issue  of  December  18,  1889,  in  the  claim  for  pension  under  the  gen- 
eral law  of  Jacob  Paul,  who  served  in  Company  K,  Fifteenth  Illinois 
Volunteer  Infantry. 

The  records  show  that  on  June  4, 1888,  the  soldier  was  allowed  a 
pension  of  $5  per  month  under  the  general  law  from  February  13, 1886, 
date  of  filing  declaration,  on  account  of  disability  due  to  injury  of  right 
testicle.  In  said  declaration  rheumatism  was  alleged  as  of  service 
origin.  On  said  issue  a  fee  of  $25  was  paid  to  T.  W.  Tallmadge,  of 
Washington,  D.  C,  the  attorney  in  the  claim.  The  claim  on  account  of 
rheumatism  was  left  pending.  On  March  28, 1889,  the  appellants  filed 
articles  of  agreement  for  $25,  and  on  July  30,  1889,  filed  the  soldier^s 
affidavit  in  which  he  realleged  rheumatism.  They  filed  evidence  on 
October  30, 1888,  June  6,  July  30,  and  September  24, 1889.  They  were 
a<l  vised  July  20, 1889,  that  they  would  not  be  recognized  in  the  claim 
lor  additional  pension  on  account  of  rheumatism  without  tbe  consent 
of  Mr.  TaUmadge.  On  the  same  date  Mr.  Tallmadge  was  called  upon 
forthe  testimony  of  the  regimental  surgeon.  Appellants  August3, 1889, 
filed  a  protest  against  the  action  of  the  Bureau  in  refusing  them  recog- 
nition. They  were  again  denied  recognition  October  25, 1889.  Certifi- 
cate issued  December  18, 1889,  to  allow  additional  pension  on  account  of 


422  DECISIONS  RELATING   TO   PENSIONS. 

rheunmtism.  No  fee  was  certified.  Mr.  Tallmadge  was  denied  a  fee  on 
said  issae  upon  the  ground  that  he  was  paid  the  fall  amount  to  which 
he  was  entitled  upon  the  original  issae.  Appellants  filed,  Jane  8, 1898, 
a  call  for  status.  They  were  denied  a  fee  under  order  No.  354.  Said 
order  reads  as  follows: 

Hereafter  (January  15,  1898)  reqaesta  of  attorneys  for  consideration  of  title  to 
fees  will  not  be  entertained  unless  filed  in  this  Bureau  within  three  years  from  tlie 
date  of  issue  upon  which  such  fees  are  claimed. 

The  order  is  in  limitation  of  a  right.  As  a  prospective  measure  no 
good  objection  can  be  assigned  on  the  ground  of  depriving  an  attorney 
of  his  rights  in  a  case,  whether  he  has  or  has  not  had  notice  of  the 
rejection  of  the  claim ;  for,  he  is  notified  by  the  promulgation  of  the 
order  to  inquire  as  to  the  status  of  any  claim  in  which  he  believes  he 
has  title  to  a  fee,  and,  as  it  is  proposed  to  consider  such  a  call  for  status 
at  intervals  of  three  years  as  a  compliance  with  the  order  necessary  to 
preserve  his  rights  to  a  fee  in  a  case  after  it  has  been  allowed,  the  attor- 
ney not  having  been  notified  of  its  allowance,  I  do  not  perceive  wherein 
any  hardship  can  be  worked  by  the  order.  But  as  a  retrospective  meas- 
ure, it  can  not  be  sanctioned  on  legal  grounds.  It  destroys  existing 
property  rights,  deprives  an  attorney  of  compensation  for  services  per- 
formed, not  through  his  laches,  but  by  a  rule  limiting  the  period  in 
which  he  may  set  up  a  claim  for  his  fee  and  thereby  creates  a  forfeiture 
of  his  right  out  of  his  delay,  which,  prior  to  the  issue  of  the  order,  did 
not  work  a  forfeiture. 

Limitation  laws  relate  to  the  remedy  and  not  directly  to  the  right. 
A  law  passed  subsequent  to  a  contract  and  changing  the  period  of 
limitation  is  not  necessarily  a  law  impairing  its  obligation.  (Section 
479,  Sutherland  on  Statutory  GonstructioD.)  Such  orders  relative  to 
the  practice  in  pension  claims,  as  can  properly  be  made,  have  the  effect 
of  laws;  but  it  is  believed  that  an  order  of  the  Commissioner  of  Pen- 
sions, limiting  the  time  in  which  an  attorney  may  assert  a  right  to  a  fee, 
is  subject  to  the  same  restrictions  to  which  the  enactment  of  any  legis- 
lative body  would  be  under  a  constitutional  provision  that  no  law  should 
be  passed  impairing  the  obligations  of  a  contract.  Such  a  restriction 
has  been  construed  as  including  the  abolishment  of  all  right  to  enforce 
by  action  at  law  a  vested  right.  So,  where  an  order  is  made  by  the  force 
of  which  eo  iiistanti  existing  rights  are  extinguished,  it  may  well  be 
doubted  whether  such  an  order  is  permissible,  in  view  of  the  fact  that 
a  legislative  enactment  of  such  purport  would  be  unconstitutional. 
Were  such  an  order  permissible,  it  may  still  be  a  question  whether  it 
would  be  retroactive.  The  terms  of  the  order  under  consideration  do 
not  preclude  the  contemplation  alone  of  future  conditions. 

Where  the  intention  as  to  being  retrospective  is  doubtful  the  statute  will  be  con- 
strued as  retrospective  only.  *  *  *  A  statute  should  not  receive  such  contruc- 
tion  as  to  make  it  impair  existing  rights,  *  *  *  unless  such  plainly  appeared  to 
bo  the  inteution  of  the  legislature.  In  the  absence  of  any  such  plain  expression  of 
design  it  should  be  construed  as  prospective  only,  although  its  words  are  broad 
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enonf^h  in  their  literal  extent  to  comprehend  existing  cases.     (Sutherland  on  Stat- 
utory Constmction,  sections  463  and  464.) 

The  order  of  the  Commissioner  of  Pensions  does  not  in  express  terms 
apply  to  those  cases  in  which,  at  the  time  the  order  was  made,  the 
right  to  a  fee  had  accrued,  and  should  not,  therefore,  be  construed  as 
including  them. 

I  am  therefore  of  the  opinion  that  the  appellants  are  not  prohibited 
by  order  No.  354  from  asserting  their  rights  to  a  fee  to  which  their  title 
had  accrued  at  the  time  said  order  was  made  within  a  period  of  three 
years  from  the  promulgation  thereof.  Therefore,  the  action  of  the 
Bureau  in  denying  appellants  a  fee  in  the  case  under  consideration 
can  not  be  affirmed  under  said  order. 

It  is  manifest  that  the  above  rule  is  not  applicable  to  this  case  from 
its  terms,  as  the  appellants  were  never  notified  of  the  fact  that  the 
claim  had  been  allowed. 

It  appears  that  appellants  came  into  the  case  March  28, 1880,  and 
thereafter  rendered  material  service.  The  claim  was  filed  February 
13, 1886,  by  T.  W.  Tallmadge.  Therein  said  attorney  had  secured  an 
allowance  of  pension  June  4, 1888,  or  within  less  than  a  year  prior  to 
the  appearance  of  the  appellants  in  the  case.  However,  the  Depart- 
ment held  in  the  case  of  John  O.  McNabb  (7  P.  D.,  43) — 

Payment  to  the  attorney  of  the  fee  agreed  upon  is  fnll  performance  of  contract  on 
the  part  of  a  claimant  for  pension,  and  where  this  has  heen  made,  the  latter  is  at 
liberty  to  discharge  the  former  from  service  in  further  prosecution  of  a  claim  based 
on  disabilities  not  accepted  at  the  time  of  adjudifsation. 

In  this  case  Mr.  Tallmadge  was  certified  a  fee  of  $25,  the  fnll  com- 
pensation provided  by  law  for  the  services  of  an  attorney  in  the 
prosecution  of  a  claim  for  pension ;  hence,  there  was  no  bar  to  the 
immediate  recognition  of  the  appellants.  From  the  report  of  the 
Bureau  there  does  not  appear  any  good  reason  for  denying  appellants 
a  fee,  therefore  its  action  denying  them  one  is  reversed. 


MARRIAGE  AJST>  DIVORCE— EVIDENCE. 

Sarah  Buchanan  (widow). 

The  only  evidence  of  a  prior  marriage  of  this  sailor  being  his  own  statement,  in 
which  he  says  also  that  he  was  divorced  from  snch  marriage  before  and  was  a 
widower  at  the  time  of  his  formal  remarriage  to  claimant,  with  whom  he  lived 
for  twenty-tive  years  thereafter  nntil  his  death,  snch  remarriage  is  held  to  have 
been  a  valid  one,  and  claimant  his  lawfal  widow,  notwithstanding  there  is  no 
corroborative  evidence  of  snch  divorce  from  the  prior  marriage,  or  of  the  first 
wife's  death. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

February  23^  1900. 

This  appellant,  Sarah  Buchanan,  on  January  10, 1895,  filed  a  claim, 
numbered  14908,  for  pension,  under  the  act  of  June  27, 1890,  as  the 
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widow  of  Alexander  Bnchanan,  who  was  a  sailor  dariiig  the  war  ai  the 
rebellion,  in  the  United  States  Navy,  on  the  vessels  Ohio  and  Tmeamow. 
and  died  November  24,  1891. 

Said  claim  was  rejected  in  May,  1898,  on  the  groaodof  daimant^s 
inability  to  prove  the  death  or  divorce  of  the  sailor's  former  wife;  and 
she  appealed  June  24, 1898,  contending  that  the  evidence  shows  he  was 
a  widower  at  the  time  of  her  marriage  to  him. 

The  only  evidence  of  any  prior  marriage  of  the  sailor  is  the  reoord  of 
his  marriage  to  appellant  in  Allegheny  Goanty,  Md.  (in  1869),  which 
states  he  was  then  a  widower,  and  his  own  statement  made  in  1892  in 
res|>onse  to  a  ^< marriage  circular"  from  your  Bureau,  that  there  was  a 
^*  mock  marriage"  in  1854  to  Mrs.  Margaret  Delay,  and  a  divoroe  there- 
from in  1855  or  1856. 

In  that  response  he  also  gave  the  names  and  dates  of  births  of  his 
children,  all  of  whom  were  born  subsequent  to  his  marriage  to  appel- 
lant. 

Appellant  herself  says  she  never  knew  or  heard  anything  of  a  prior 
marriage  until  she  had  filed  this  claim  for  pension  after  his  death,  when 
the  fact  was  first  brought  to  her  knowledge  by  the  Pension  Office. 
She  appears  to  have  lived  with  the  sailor  ostensibly  and  by  general 
recognition  as  his  wife  from  the  time  of  her  marriage  to  him  until  his 
death,  a  period  of  twenty-five  years;  and  no  one  of  the  witnesses  herein, 
or  anyone  else,  appears  to  have  any  knowledge  whatever,  original  or 
hearsay,  of  any  prior  marriage.  Special  examination  failed  to  disclose 
any  facts  concerning  it,  appellant  being  unable  to  furnish  any  data, 
having  known  the  sailor  for  a  year  only  before  their  marriage.  She 
is  a  woman  of  good  character  and  respectability,  but  quite  poor,  and 
dependent  upon  her  own  exertions  for  a  livelihood.  She  was  but  thir- 
teen years  of  age  at  the  time  of  her  marriage,  while  the  sailor  was  thirty- 
six.  He  was  thought  by  his  employer,  from  1867  to  1870,  to  be  unmar- 
ried until  he  married  appellant. 

The  marriage  records  of  New  York  City,  where  the  sailor  lived  when 
on  land,  from  1853  to  1860,  show  no  marriage  iu  his  name;  and  thecoort 
records  from  1854  to  1863  show  no  divorce. 

I  am  of  the  opinion  appellant  has  satisfactorily  established  a  valid 
marriage  to  the  deceased  sailor.  The  only  evidence  of  a  prior  marriage 
is  his  own  declaration  as  hereinbefore  stated.  That  statement,  how- 
ever, must,  under  a  well-settled  rule  of  evidence,  be  taken  in  its  entirety; 
and  so  taken,  it  tends  to  sustain  appellant's  marriage,  as  it  shows  he 
was  then  entirely  competent  to  marry  her,  so  far  as  the  prior  marriage 
was  concerned. 

This  same  question  of  law  arose  in  the  appeal  of  Jane,  alleged  widow 
of  Bernard  J.  McMahou,  decided  June  '21  j  1898  (L.  B.,  178,  p.  151),  in 
which  it  was  held  that  the  entire  statement  of  a  party  relative  to  a 
certain  subject-matter  must  be  considered,  although  some  parts  thereof 
may  be  favorable  to  the  declarant;  citing  Green  leaf  on  Evidence  (par. 
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201,  note  1):  7  Am.  and  Eng.  Enc.  of  Law  (pp.  70,  73);  Groenawalt  v. 
McEnelly  (86  Pa.  St.,  362). 

And  in  the  claim  of  Lodiska,  as  widow  of  Albert  Hyer  (8  P.  D.,  298), 
the  Department  held  that  the  statement  of  a  former  wife  of  said  Hyer 
that  she  was  divorced  from  him  prior  to  his  remarriage  to  the  claimant 
in  that  case,  mast  be  given  eqnal  weight  with  her  statement,  made  at 
the  same  time,  that  she  had  been  married  to  him;  there  being,  in  that 
case  as  in  this,  no  other  evidence  as  to  the  prior  marriage  and  no  cor- 
roborating evidence  as  to  divorce. 

And  the  courts  of  the  State  of  Maryland,  in  which  State  appellant's 
marriage  to  the  sailor  was  duly  solemnized  in  1869,  have  likewise  held 
to  this  generally  accepted  doctrine  that  all  such  simultaneons  declara- 
tions as  to  the  same  subject-matter  must  be  taken,  it  being  the  province 
of  the  jury  to  say  which,  the  favorable  or  the  unfavorable,  shall  govern. 
(Bull  V.  Schuberth,  2  Md.,  38;  Bowie  v.  Stonestreet,  6  Mi,  418;  Turner 
V.  Jenkins,  1  H.  &  G.,  161;  Smith  v.  Wood,  31  Md.,  293;  Reynolds  r. 
Manning,  16  Md.,  610.) 

It  is  also  a  well-established  rule  of  law  that  every  presumption  shall 
be  indulged  fn  order  to  sustain  the  validity  of  a  marriage  duly  entered 
into,  and  especially  when  such  marriage  has  subsisted  unquestioned 
for  many  years  and  either  party  thereto  has  died;  positive  proof  of  the 
invalidity  of  such  marriage  being  required  in  such  cases  (see  decisions 
cited  in  Jennette  Burton,  9  P.  B.,  31.) 

In  this  case,  as  already  stated,  the  only  evidence  of  a  prior  marriage 
is  the  testimony  of  the  sailor,  and  this  same  testimony  shows  further 
that  such  marriage  no  longer  subsisted  at  the  time  of  his  remarriage  to 
this  appellant — a  remarriage  which  subsisted  for  26  years,  resulting  in 
the  birth  of  seven  children,  and  was  unquestioned  until  after  the  death 
of  the  only  party  to  it  who  knew  of  the  prior  marriage  and  the  only  party 
who  is  known  to  have  known  of  it. 

Upon  this  evidence,  I  am  clearly  of  the  opinion  that  appellant's  mar- 
riage to  the  sailor  should  be  held  to  have  been  a  valid  one,  and  she  his 
lawful  widow.  Your  action  is  therefore,  reversed  and  you  will  read- 
judicate  the  claim  accordingly. 

SERVIC:E  in  MEXICAN  WAR-ACT  JANUARY  «9,  1887. 

Maey  F.  Morrison  (widow). 

It  appearing  from  the  official  record  of  the  military  service  of  the  deceased  soldier 
dnring  the  Mexican  war  that  he  was  not  in  the  military  service  of  the  United 
States  for  sixty  days  during  said  war,  and  did  not  serve  for  sixty  days  with  the 
Army  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en 
ronte  thereto  during  said  war,  this  appellant  has  no  title  to  pension  as  his  widow 
under  the  provisions  of  the  act  of  January  29,  1887. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  ofPensions, 

February  23^  1900. 
Mary  F.  Morrison  filed  in  the  Pension  Bareaa  on  Jnly  10,  1896,  an 
application  for  pension  under  the  provisions  of  the  act  of  January 
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29,  1887,  as  widow  of  Dauiel  M.  Morrison  (deceased),  late  private, 
Captain  Long's  Oonipany,  First  Texas  Mounted  Volonteers,  Mexican 
war,  alleging  the  death  of  said  soldier  on  April  23, 1896,  leaving  her 
as  his  widow  surviving,  and  that  he  had  served  for  more  than  sixty 
days  in  the  Army  of  the  United  States  during  the  Mexican  war  on  the 
firontier  of  said  country,  and  had  been  honorably  discharged  from  said 
service,  and  had  been  allowed  a  pension  as  a  Mexican  war  survivor 
under  the  provisions  of  said  act,  which  he  was  in  receipt  of  at  the  time 
of  his  death,  and  that  she  was  over  the  age  of  62  years  at  the  date  of 
filing  said  application. 

Said  application  was  rejected  on  November  II,  1896,  ujion  the  ground 
that  the  deceased  soldier  did  not  serve  for  sixty  days  in  the  Aj-my  of 
the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en 
route  thereto,  in  the  war  with  that  nation,  as  required  by  the  provisions 
of  the  act  of  January  29, 1887,  to  entitle  his  widow  to  pension  there- 
under as  the  widow  of  a  survivor  of  the  Mexican  war. 

From  said  action  appeal  was  taken  on  August  15, 1898. 

It  is  shown  by  the  official  record  in  the  War  Department  of  the 
deceased  soldier's  military  service  during  the  Mexican  war  that  he 
enlisted  as  a  private  in  the  above-named  organization  at  San  Antonio, 
Tex.,  on  May  3,  1847,  and  was  mustered  in  on  the  same  date,  and 
served  therein  at  San  Antonio,  Tex.,  until  June  2, 1847,  when  he  was 
mustered  out  with  his  company  and  discharged  the  service  at  the 
same  place.  It  furthermore  appears  that  he  was  allowed  for  distance 
traveled  from  his  home  to  the  place  of  enlistment  and  rendezvous  430 
miles,  and  from  the  place  of  discharge  home  the  same  distance,  making 
860  miles  traveled  prior  to  enlistment  in  and  after  discharge  frt>m  the 
service. 

The  Auditor  of  the  Treasury  for  the  War  Department  reports  that 
the  records  of  his  office  show  that  the  deceased  soldier  was  enrolled  and 
mustered  into  the  service  on  May  3, 1847,  at  San  Antonio,  Tex.,  as  a 
private,  and  was  discharged  at  San  Antonio,  Tex.,  June  2, 1847,  and 
was  paid  for  one  month's  service,  $8,  and  for  traveling  860  miles  prior 
to  enrollment  and  muster  and  after  discharge,  forty-two  days,  $60.20. 
It  is  furthermore  stated  by  the  Auditor  that  said  deceased  soldier  filed 
a  claim  for  extra  pay  in  his  office  on  February  1, 1886,  which  was  dis- 
allowed  on  the  ground  <Hhat  the  soldier  was  not  in  actual  service  dur- 
ing the  war  with  Mexico,  nor  engaged  in  the  prosecution  of  said  war.^ 

The  act  of  January  29, 1887,  requires  as  a  prerequisite  to  title  to 
pension  thereunder  an  actual  service  of  sixty  days  with  the  Army  or 
Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frt>utier 
thereof,  or  en  route  thereto,  in  the  war  with  that  nation,  and  it  is  mani- 
fest from  the  foregoing  official  record  of  the  service  of  the  deceased 
soldier  in  the  Mexican  war  that  he  was  actually  in  the  military  service 
of  the  United  States  for  a  period  of  but  thirty-one  days. 

It  is  contended  by  appellant  that  the  time  for  which  the  soldier  was 


DECISIONS   BELATING   TO   PENSIONS.  427 

allowed  travel  pay  should  be  counted  aud  eonsidered  as  part  of  his 
actual  military  service  in  the  Mexican  war  and  added  to  the  time  from 
his  enrollment  to  discharge,  to  make  up  the  necessary  length  of  service 
required  by  the  act;  but  it  is  too  manifest  for  argument  that  the  soldier 
could  not  be  held  to  be  in  the  military  service  of  the  United  States  or 
to  have  performed  actual  military  service  with  the  Army  of  the  United 
States  prior  to  his  enlistment,  or  enrollment  (which  is  the  same  thing), 
in  said  service,  or  after  his  discharge  from  and  muster  out  of  said 
service  with  his  company.  The  act,  by  its  express  terms,  applies 
only  to  such  soldiers  as  << being  duly  enlisted,  actually  served  sixty 
days  •  •  •  and  were  honorably  discharged;''  consequently  no 
service  rendered,  or  time  expended  in  travel  prior  to  enlistment  or 
after  discharge,  could  by  any  possibility  be  taken  into  consideration  to 
Diake  up  the  requisite  period  of  pensionable  service  under  said  act. 

It  is  true,  as  contended  by  appellant,  that  the  deceased  soldier  was 
himself  pensioned  under  the  provisions  of  said  act  as  a  Mexican  war 
survivor,  upon  the  theory  that  the  time  for  which  he  was  allowed  travel 
pay  should  be  computed  as  part  of  his  actual  military  service;  but  this 
allowance  of  pension  was  clearly  erroneous  under  the  admitted  facts  of 
this  case  and  unwarranted  by  the  law,  and  was  evidently  mistakenly 
made  under  a  ruling  of  the  Commissioner  of  Pensions  which  related  to 
time  consumed  in  travel  to  the  place  of  rendezvous  and  muster  after 
enlistment,  and  which  had  no  application  whatever  to  the  facts  of  this 
case. 

The  time  for  which  travel  pay  was  allowed  prior  to  enlistment,  or 
enrollment,  and  after  discharge  and  disbandment  of  the  organization 
to  which  the  soldier  belonged,  can  under  no  circumstances  be  taken 
and  counted  as  part  of  the  sixty  days'  actual  military  service  required 
by  the  act  of  January  29, 1887,  to  give  title  to  pension  thereunder. 

It  is  unfortunate  that  the  erroneous  allowance  of  pension  to  the 
deceased  husband  of  appellant  should  have  been  made,  but  because  an 
error  was  then  committed  is  no  sufficient  reason  for  perpetuating  said 
error  by  allowing  a  pension  to  his  widow  which  is  not  warranted  by 
the  terms  of  the  law. 

The  appellant  cites  the  decision  of  this  Department  in  the  case  of 
Elizabeth,  widow  of  William  F.  Young  (9  P.  D.,  44),  as  applicable  to  her 
case,  and  contends  that  the  rejection  of  her  claim  is  inconsistent  with 
said  decision. 

The  facts  in  the  Young  case  are,  however,  widely  different  from  those 
of  the  present  one.  In  the  Young  case  it  was  shown  that  the  soldier 
enlisted  in  an  Illinois  regiment  for  the  war  with  Mexico,  and  was  for- 
warded to  his  command  at  the  seat  of  war,  and  was  there  discharged 
after  joining  his  regiment,  and  it  was  held  that  he  was  en  route  to 
Mexico  from  the  date  of  his  enlistment,  the  time  occupied  in  travel  after 
enlistment  until  he  joined  his  regiment  on  the  frontier  of  Mexico  being 
properly  computed  as  part  of  his  actual  military  service  with  the  Army 
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of  the  United  States  en  ronte  to  Mexico.  In  the  present  case,  as  has 
been  hereinbefore  pointed  out,  the  full  time  shown  by  the  official  reoord 
of  the  deceased  soldier's  military  service  during  the  war  with  Mexico, 
from  the  date  of  his  enlistment  to  the  date  he  was  discharged  and  mus- 
tered out  of  the  service  with  his  company,  was  but  thirty-one  days, 
and  it  is,  theretbre,  evident  that  the  decision  in  the  Young  case  can 
have  no  application  whatever. 

In  view  of  the  foregoing,  I  am  clearly  of  the  opinion  that  the  rejection 
of  the  appellant's  claim  for  pension  under  the  act  of  January  29, 1887, 
as  widow  of  the  deceased  soldier,  upon  the  ground  stated,  was  not 
error,  and  said  action  is  affirmed  accordingly. 


FEE— RAITK— RATING. 

Sabah  O.  Stockwbll  (mother). 
MiLo  B.  Stevens  So  Go.  (attorneys}. 

A  fee  in  excess  of  $10  can  not  be  paid  in  a  dependent  mother's  or  any  other  case 
under  act  of  Jnne  27, 1890. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  PensioM^ 

February  23, 1900. 

Milo  B.  Stevens  &  Co.,  of  Detroit,  Mich.,  October  28,  J  899,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
issue  of  September  7,  1899,  in  the  claim  for  a  dependent  relative's 
pension  under  the  first  section  of  the  Act  of  June  27, 1890,  amending 
section  4707,  Eevised  Statutes,  ot  Sarah  O.  Stockwell  as  mother  of 
Samuel  J.  Stockwell,  Company  M,  Thirty-second  Michigan  Volunteer 
Infantry,  war  with  Spain. 

The  appellants,  September  2, 1898,  in  behalf  of  the  claimant,  filed  a 
declaration  for  a  dependent  mother's  pension  under  the  provisions  of 
the  first  section  of  the  act  of  June  27,  1890,  amending  section  4707, 
Eevised  Statutes;  and  on  July  24, 1899,  they  filed  articles  of  agree- 
ment for  $25.  On  issue  to  allow  pension  under  said  act  they  were 
certified  a  fee  of  $10  only,  hence  this  appeal. 

From  an  examination  of  this  case  it  is  found  that  the  declaration 
for  pension  is  under  the  provisions  of  the  act  of  June  27, 1890,  and  tbe 
pension  was  allowed  under  the  provisions  of  that  act. 

In  the  appeal  citations  are  made  from  the  decisions  of  this  Depart- 
ment in  the  case  of  Elizabeth  Darling  (10  P.  D.,  244),  where  it  is  held 
as  follows: 

I  am  clearly  of  the  opinion  that  there  is  no  authority  of  law  for  gran  ting  a 
dependent  parent's  pension  under  the  act  of  June  27,  1890,  as  the  right  to  pension 
dependents  is  derived  from  the  provisions  of  section  4707,  Revised  Statutes,  as 
amended  by  the  first  section  of  the  act  of  June  27,  1890.  Section  4707  alone  Uses 
the  rate  and  is  the  granting  act. 
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Considerable  ingennity  would  be  exercised  in  arriving  at  the  conclu- 
sion that  the  foregoing  implies- that  an  allowance  of  pension  is  not 
provided  by  the  first  section  of  the  act  of  June  27. 1890.  t<o  a  clans  who 
were  not  entitled  under  the  provisions  of  the  section  4707,  Revised 
Statutes,  and  when  once  reached  it  is  apparent  that  no  person  would 
be  entitled  to  pension  under  the  former  unless  entitled  under  the  lat- 
ter. I  think  it  is  hardly  necessary  to  do  more  than  call  attention  to 
the  difference  in  the  meaning  of  the  words  "grant"  and  "allowance'" 
to  make  it  clear  that  pension  granted  by  the  provisions  of  section  4707, 
Itevised  Statutes,  may  be  allowed  to  persons  specified  in  the  first  sec- 
tion of  the  act  of  June  27,  1890;  or,  in  other  words,  the  grant  of  the 
pension  to  be  allowed  by  the  provisions  of  the  first  section  of  the  act 
of  June  27,  1890,  is  found  in  section  4707,  Revised  Statutes.  Keeping 
in  mind  the  specific  meaning  of  the  words  "granted"  and  "allowed" 
in  the  connection  in  which  they  are  used,  while  reading  the  fourth  sec- 
tion of  the  act  of  June  27,  1890,  and  no  conflict  will  arise  between 
the  clearly  expressed  intent  of  said  section  and  the  decision  of  the 
Department  in  the  Darling  case. 

The  fourth  section  of  the  act  of  June  27, 1890,  reads  as  follows: 

That  no  agent^  attorney,  or  other  person  engaged  in  preparing,  presenting,  or 
prosecnting  any  claim  nncler  the  provisions  of  this  act  shall  directly  or  indirectly 
contract  for,  demand,  receive,  or  retain  for  such  services  in  preparing,  presenting, 
or  prosecuting  snch  claim  a  sum  greater  than  $10.     *    *    * 

When  pension  is  allowed  by  the  provisions  of  the  first  section  of  the 
act  of  June  27, 1890,  claims  therefor  must  be  prosecuted  under  its  pro- 
visions. I  do  not  think  it  is  an  assumption  to  say  that  pension  is 
allowed  by  the  provisions  of  said  action,  as  the  action  itself  reads — 

That  all  pensions  allowed  to  dependent  parents  nuder  this  act  shall  commence 
from  the  date  of  filing  the  appUcation  therefor. 

So  we  have  a  statement  that  pension  is  allowed  under  the  provisions  of 
the  first  section  of  the  act  of  June  27, 1890,  and  an  expressed  mandate 
of  law  that  a  fee  greater  than  $10  shall  not  be  paid  an  attorney  for  secur- 
ing an  allowance  of  pension  under  the  act  of  June  27,  1890.  However, 
it  is  an  assumption  to  say  for  the  reason  that  the  grant  of  pension  to  the 
class  of  persons  specified  in  the  first  section  of  the  act  of  June  27, 1890, 
is  not  found  in  said  act,  but  is  found  in  section  4707,  Eevised  Statutes, 
and  therefore  such  fee  should  be  paid  for  securing  an  allowance  of 
pension  under  the  provisions  of  the  former  as  may  be  paid  for  securing 
pensions  under  the  provisions  of  the  latter,  as  the  statement  finds  no 
support  on  any  principle  upon  which  the  construction  of  a  law  is 
founded. 

It  has  been  held  that  rank  in  the  service  shall  be  considered  in 
applications  filed  under  the  first  section  of  the  act  ot  June  27, 1890, 
though  in  the  second  section  of  said  act  it  is  expressly  provided  that 
<^  rank  in  the  service  shall  not  be  considered  in  applications  filed  under 
this  acf    Now,  it  may  be  submitted  that  other  general  provisions  of 
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the  a^'.t  of  June  27,  1890,  but  not  found  in  section  1  thereof,  have  no 
application  to  the  allowance  of  i>en8ion  provided  by  Baid  section,  and 
therefore  the  provisions  of  section  4  of  said  act  relative  to  the  pay- 
ment of  fees  for  securing  the  allowance  of  pension  under  the  provisious 
of  said  act  have  no  application  to  the  payment  of  fees  for  securing  an 
allowance  of  pension  under  the  first  section  of  the  act.  The  argument 
does  not  appear  susceptible  of  being  carried  any  further  than  that, 
because  if  one  proi)Osition  is  true  the  other  must  also  be  true. 

One  of  the  essential  reasons  for  holding  that  rank  in  the  servi'ce 
must  be  considered  in  applications  filed  under  the  first  section  of  the 
act  of  June  27, 1890,  is  that  no  rate  of  pension  was  provided  by  said 
act  for  that  class  of  pensioners  created  by  the  first  section  thereof, 
therefore  recourse  must  be  had  to  the  act  containing  the  grant  of  i^u- 
sions  to  the  class  created  by  said  first  section;  that  is,  to  the  act  of 
which  section  4707,  Revised  Statutes,  constituted  a  part  There  was 
no  uniform  rate  provided  for  all  persons  coming  within  the  pro- 
visions of  said  section  4707,  but  different  rates  were  provided,  varying 
from  t8  to  $30  per  month,  according  to  the  total  rate  provided  as 
pension  for  the  soldier  on  account  of  whose  services  and  death  the  claim 
was  made.  Now,  it  is  apparent  that  if  recourse  was  had  to  the  provis- 
ions of  the  general  law  with  the  view  of  ascertaining  what  uniform  rate 
should  be  allowed  to  all  persons  pensioned  under  the  provisions  of  the 
first  section  of  the  act  of  June  27, 1890,  a  person  would  be  confront<ed 
with  still  another  question,  viz,  whether  the  rate  should  be  $8  per  month, 
or  $30,  or  some  intermediate  sum  provided  as  a  rate  for  the  widows  or 
dependent  relatives  of  an  officer  according  to  his  rank.  There  would 
be  as  much  authority  in  law  for  selecting  the  highest  as  there  would  be 
for  the  lowest  rate.  The  selection,  therefore,  would  be  mere  guesswork, 
not  an  interpretation  of  the  law.  However,  if  the  second  proviso  to 
the  second  section  of  the  act  of  June  27, 1890,  viz,  <Hhat  rank  in  the 
service  shall  not  be  considered  in  applications  filed  under  this  act,^ 
does  not  relate  to  those  applications  filed  under  a  section  thereof  which 
did  not  provide  the  rate  to  be  allowed  in  the  claims  thereunder,  then  it 
would  be  clear  that,  inasmuch  as  recourse  must  be  had  to  the  granting 
act  for  the  rate,  rank  in  the  service  would  be  considered  in  applica- 
tions filed  under  that  particular  section  of  the  act.  It  is  unnecessary 
to  recite  the  course  of  reasoning  and  the  facts  considered  in  determin- 
ing that  said  proviso  did  not  relate  to  applications  filed  under  said 
section,  any  further  than  I  have  already  set  forth  such  reasons.  They 
are  set  forth  in  the  Darling  case  at  length  and  need  not  be  repeatetl 
here.  It  suffices  to  say  here  that  nothing  will  be  found  in  the  Darling 
case  that  will  support  the  proposition  that  the  provisions  of  section  4 
of  the  act  of  June  27, 1890,  do  not  relate  to  applications  made  under 
the  first  section  of  the  act  of  June  27, 1890,  as  well  as  under  the  second 
and  third  sections  thereof;  nor  nothing  from  which  can  be  deduced,  by 
any  parity  of  reasoning,  that  because  the  second  proviso  of  the  second 
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section  of  the  act  of  Jnne  27, 1890,  does  not  relate  to  applications  filed 
under  the  first  section  thereof,  therefore  the  provisions  of  the  fourth 
section  of  said  act  does  not  apply  to  the  payment  of  fees  for  prosecuting 
claims  for  pension  allowed  nnder  the  provisions  of  said  first  section. 

I  therefore  adhere  to  my  decision  in  the  case  of  Stewart  Peoples,  as 
dependent  father  of  John  J.  Peoples,  under  date  of  March  24,  1899 
(32  Fee  P.  L.  Bk.,  p.  395).    I  there  held  that— 

For  the  prosecution  of  any  claim  for  pension  under  the  provisions  of  the  act  of 
June  27,  1890,  a  fee  in  excess  of  $10  can  not  be  paid. 

Therefore  the  appellants'  contract  for  the  payment  of  a  larger  fee 
than  $10  in  this  case  is  invalid,  and  they  take  nothing  thereby.  The 
action  of  the  Bureau  in  refusing  to  certify  a  sum  in  eiLcess  ot  $10  as  a 
fee  in  this  case  is  afiirmed. 


MARRIAGE— EVIDENCE— MARTLAXD. 
MOLLIE   PURNBLL  (WIDOW). 

It  is  only  when  a  party  relies  upon  a  valid  marriage  ceremony  that,  under  the  Mary- 
land decisions,  the  same  proof  of  cohabitation,  general  reputation,  and  acknowl- 
edgment which  will  establish  a  marriage  good  at  common  law  will  establish  the 
presumption  of  a  religious  ceremonial  marriage  in  that  State. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

February  27, 1900. 

The  appellant,  Mollie  Purnell,  on  November  23, 1897,  filed  a  claim 
for  pension  under  the  act  of  June  27, 1890,  as  widow  of  Jacob  Pumell, 
who  served  in  Company  D,  Ninth  United  States  Colored  Volunteer 
Infantry. 

The  appellant,  by  affidavit,  set  forth  that  she  was  married  in  the 
State  of  Maryland  to  the  soldier  by  a  colored  minister  about  1858; 
that  she  and  the  soldier  were  slaves  at  the  time  of  their  marriage,  and 
then  and  ever  since  have  resided  iu  the  State  of  Maryland.  She  fur- 
ther set  forth  that  there  was  no  record  of  the  marriage,  no  license  was 
procured,  the  minister  who  performed  the  ceremony  is  dead,  and  that 
other  witnesses  to  the  ceremony  are  dead.  Thereupon  she  filed  evi- 
dence of  her  friends,  neighbors,  and  acquaintances  tending  to  show 
that  for  over  thirty-five  years  she  and  soldier  had  lived  together  as 
man  and  wife;  that  up  to  the  time  of  his  death  were  recognized  as  man 
nnd  wife  by  the  witnesses,  and  that  she  and  soldier  had  declared  their 
relation  to  be  that  of  man  and  wife  during  the  whole  of  said  period. 
Appellant  was  called  upon  for  evidence  as  to  the  consent  of  her  master 
and  of  soldier's  to  their  marriage.  Under  oath  appellant  stated  that 
such  evidence  could  not  be  obtained  other  than  her  own  testimony,  but 
averred  that  such  consent  was  obtained.  On  May  13,  1898,  the  claim 
was  rejected  upon  the  ground  that  appellant  is  unable  to  show  she  is 
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the  legal  widow  of  the  soldier,  ^<she  declaring  her  iuability  to  fdrnish 
evidence  showing  that  they  were  married  with  the  consent  of  their 
masters.^    From  this  action  an  appeal  was  entered  Jane  20, 1898. 

In  ttie  case  of  Lettie  Hawkins,  colored  (8  P.  D.,  22),  the  Department 
held  as  follows: 

Where  such  widow  (the  widow  of  a  colored  soldier)  applies  for  pension  nnder 
section  3  of  the  act  of  Jane  27,  1890,  section  4705,  Reyised  Statutes,  has  no  applica- 
tion, and  the  widow  most  prove  her  marriage  by  lex  loci. 

Third.  The  laws  of  Maryland  do  not  recognize  marriages  under  common  law 
rules.    (Denison  r.  Denison,  35  Md.,  361.) 

In  the  case  of  Hawkins  the  evideuoe  was  directed  to  show  that  sol- 
dier and  appellant  had  lived  together  as  husband  and  wife,  and  the 
contention  was  that  nnder  common  law  the  appellant  and  soldier^s 
relations  were  matrimonial.  There  was  no  reliance  upon  any  ceremo- 
nial marriage  to  prove  which  evidence  of  having  lived  together  as 
hasband  and  wife  and  reputation  as  such  was  adduced  to  raise  a  pre- 
sumption that  they  had  been  married  in  the  manner  specified  by  the 
laws  of  the  State  of  Maryland.  It  is  in  this  particular  that  the  evi- 
dence radically  differs  from  that  adduced  in  the  case  of  Eebecca  Wiley 
(10  P.  D.,  304),  where  a  ceremonial  marriage  was  relied  upon  and  the 
question  was  whether  such  marriage  was  proven.  In  the  Wiley  ca«eit 
was  lield  that — 

Under  the  Maryland  decisions,  the  same  proof  of  cohabitation^  general  repntatioD, 
and  acknowledgment,  that  will  establish  a  marriage  good  at  common  law,  wiU  estab- 
lish the  presumption  of  a  religious  ceremonial  marriage  in  that  State. 

The  laws  of  the  State  of  Maryland  provide  as  follows  : 

[Code  of  1878,  aitiole  51.1 
MARRIAGKB. 

Section  4.  The  rights  of  marriage  between  any  white  persons,  citizens  orinhftbi- 
tants  of  this  State,  shall  not  be  celebrated  by  any  person  without  this  State,  unless 
by  some  minister  of  the  gospel,  ordained  according  to  the  rites  and  ceremonies  of 
his  or  her  church,  or  in  such  manner.as  is  usual  and  practiced  by  the  society  of  peo- 
ple called  Quakers. 

Section  9.  All  marriages  heretofore  made  and  celebrated  in  this  State  by  and 
between  colored  people  are  hereby  confirmed  and  made  valid  to  every  intent  aud 
purpose  from  the  time  of  the  celebration  of  such  marriages,  respectively ;  and  every 
such  marriage  shall  be  held  and  taken  by  all  courts  of  this  State  to  be  good  and  saf- 
ficient  in  law  to  all  intents  and  purposes,  provided  that  in  every  case  the  parties 
claiming  to  have  been  married  by  a  competent  person  shall,  by  sufficient  proof  before 
some  justice  of  the  peace,  establish  the  fact  of  having  been  so  married,  a  certificate 
of  which  shall  be  filed  with  the  clerk  of  the  circuit  court  of  the  county  in  which 
said  marriage  was  celebrated,  or  the  court  of  common  pleas  of  Baltimore  City,  and 
be  preserved  with  the  register  of  marriage  licenses  in  the  office  of  naid  clerk. 

Skction  10.  Id  all  marriages  hereafter  celebrated  between  colored  persons  the 
parties,  or  some  one  in  their  behalf,  shall  present  to  the  clergyman  solemnizing  the 
rites  of  a  marriage  a  license,  as  required  in  other  cases  of  marriage;  and  any  Kach 
clergyman  is  hereby  prohibited  from  solemnizing  such  marriages  withoat  the  pro- 
duction of  licenseB, 
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Sections  0  and  10  were  enacted  in  1867. 

The  ceremonial  marriage  upon  which  a  party  relies  must  be  a  legal 
one.  The  appellant  states  that  she  was  married  to  the  soldier  when 
slaves,  in  1858,  in  the  State  of  Maryland.  Accepting  her  statement  of 
the  fact  as  proof  thereof,  and  for  the  purposes  of  the  question  at  issue 
assuming  that  she  relies  upon  such  ceremony,  it  still  must  be  shown 
that  section  0  supra  is  complied  with  for  this  reason:  The  appellant 
and  soldier  were  slaves  at  the  time  the  ceremony  was  performed;  they 
bad  not  the  capacity  to  contract  a  marriage.  (See  case  of  Patsey 
Washington,  widow,  8  P.  D.,  363.)  !N^ow  the  statute  requires  that 
something  be  done  to  make  the  ceremony  a  legal  one.  There  is  no  proof, 
nor  is  it  asserted,  that  the  statute  was  ever  complied  with.  There  is  no 
legal  marriage,  under  the  laws  of  Maryland,  where  the  parties  resided 
and  were  slaves,  unless  they  have  fulfilled  the  requirements  of  the 
statute.  Hence,  appellant  does  not  rely  upon  a  marriage  entered  into 
in  accordance  with  the  laws  of  Maryland — upon  a  valid  marriage  cere- 
mony. Therefore  no  presumption  of  such  marriage  arises  from  proof  of 
cohabitation  as  man  and  wife  and  representation  and  repute  as  such,  in 
the  absence  of  reliance  upon  a  ceremonial  marriage  in  accord  with  the 
statute.  In  other  words,  marriage  by  ceremony  in  accordance  with 
the  provisions  of  existing  statute  laws  can  not  be  presumed  when  there 
is  no  pretense  that  such  marriage  ever  took  place.  Hence,  evidence 
adduced  in  a  case  under  the  foregoing  conditions  can  not  be  accepted 
to  prove  such  marriage;  no  presumption  of  its  having  taken  place  can 
arise — there  is  nothing  to  build  upon. 

Attention  is  called  to  the  fact  that  the  Bureau  assigned  the  want  of 
proof  of  the  masters'  consent  to  the  slave  marriage  of  appellant  in 
rejecting  the  claim.  Proof  of  their  assent  would  tend  to  show  that  a 
marriage  ceremony  was  performed,  and  for  the  want  of  better  i)roof 
might  possibly  be  accepted  as  sufficient  for  that  purpose.  It  is  appar- 
ent that  the  reason  assigned  does  not  support  the  ground  of  rejection 
and  is  wholly  immaterial. 

The  evidence  is  insufficient  to  show  that  the  appellant  is  the  legal 
wife  of  the  soldier. 

Action  affirmed. 

p.  D.— VOL.  10 28 
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jrniSDICTION-XOTICE-DECIlEE-DIVORCE. 

Emma  M.  Cooper  (widow). 

The  widow's  claim  was  rejected  on  the  groand  that  her  husband  obtained  a  divorce 
from  her  in  the  State  of  Colorado  while  she  resided  in  Masaachnsetts.  The 
transcript  of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  sammoDt 
in  the  divorce  proceedings  was  mailed  to  her,  although  her  poet-oiSce  address 
was  known. 

This  statutory  requiremeut  being  omitted,  it  is  fatal  to  the  jurisdiction  of  tbe 
court. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

March  10^  1900. 

Charles  H.  Cooper,  formerly  of  Company  G,  Forty-second  Massachn- 
setts  Volunteer  Infantry,  died  on  Jane  16, 1894,  and  on  April  13, 1896, 
Emma  M.  Cooper  filed  a  declaration  for  widow's  pension  under  tbe  pro- 
visions of  the  act  of  Jane  27, 1890,  alleging  that  she  is  the  sarviving 
widow  of  the  soldier. 

Her  claim  was  rejected  on  May  10,  1898,  on  the  groand  that  the  sol- 
dier obtained  a  divorce  from  her  on  July  29, 1889.  It  also  appears  that 
Sophia  M.  Cooper,  who  married  tbe  soldier  subsequent  to  the  last- men- 
tioned date,  is  an  applicant  for  pension  under  said  act  as  the  widow  of 
said  soldier. 

Emma  M.  Cooper,  by  her  attorney,  on  June  14, 1898,  appealed  from 
the  action  rejecting  her  claim,  contending  that  the  divorce  above 
referred  to  was  fraudulent  and  rendered  by  a  court  which  had  no  juris- 
diction in  the  matter.  The  facts  recited  in  the  contention  are  fully  set 
forth  in  tbe  statement  containiug  a  transcript  of  the  record  of  the 
divorce  proceedings,  prepared  by  tbe  chief  of  the  law  division  of  tbe 
Bureau  of  Pensions,  as  follows: 

Herewith  are  returned  the  papers  in  the  above-mentioned  claim.  The  case  was 
sent  to  the  law  division  for  the  purpose  of  an  opinion  as  to  claimant's  legal  widow- 
hood. 

The  facts  in  the  case  may  be  briefly  summarized  as  follows : 

It  appears  that  the  soldier  married  claimant,  Emma  M.  Cooper,  at  Holyoke,  Mass., 
December  12, 1869;  that  they  lived  and  cohabited  together  as  husband  and  wife  up 
to  some  time  in  1888,  when,  by  reason  of  ill  health,  he  went  to  Denver,  Colo. ;  that, 
prior  to  his  departure  for  Colorado,  tbe  soldier  had  been  employed  in  the  Lyman 
Mills,  at  Holy  ok  e,  Mass.,  and  that  his  home  was  a  tenement  belonging  to  said  cor- 
poration ;  that  he  left  this  claimant  in  said  corporation  tenement,  and  she  remained 
in  same,  keeping  it  ready  for  his  return ;  that  some  time  in  August,  1888,  he  returned 
from  Colorado  to  Massachusetts,  and  found  the  claimant  at  his  home  where  he  had 
left  her  less  than  six  months  before;  that  it  was  then  he  decided  not  to  remain  East, 
and,  giving  nj)  bis  x)ositiou  in  the  Lyman  Mill,  ho  was  also  obliged  to  give  up  tbe 
corporation  tenement,  which  the  soldier  did,  and  moved  the  claimant  to  her  sisters, 
and  remained  there  with  claimant  until  the  last  of  September  or  the  first  of  Octo- 
ber, 1888,  when  he  again  returned  to  Colorado;  that  claimant's  first  letter  from  the 
soldier  after  his  return  to  Colorado  was  dated  November  1,  1888,  and  the  last  letter 
from  him  was  dated  March  11,  1889,  but  was  not  mailed  until  March  14,  1889;  that 
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the  next  claimant  beard  of  the  soldier  was  that  he  bad  obtained  a  divorce  from  ber, 
and  later  learned  that  be  applied  for  divorce  on  April  20, 1889,  and  it  was  granted 
July  29, 1889;  that  claimant  contends  that  she  was  residing  at  No.  267  Walnut  street, 
Holyoke,  Mass.,  witb  ber  sister,  from  tbe  time  ber  bnsband  moved  there  with  her 
in  1888,  until  December,  1889;  that  she  was  residing  at  said  address  when  the  soldier 
instituted  divorce  proceedings  and  during  their  pendency;  that  she  wrote  to  the 
soldier  every  week,  but  her  letters  were  never  answered  or  returned  by  the  i>ostal 
authorities,  and  farther  contends  that  she  never  received  a  copy  of  the  Hocky 
Mountain  Herald  or  heard  of  the  application  for  divorce. 

Tbe  following  is  a  certified  transcript  of  tbe  divorce  proceedings  had  between  tbe 
soldier  and  this  claimant : 

United  States  of  America. 
State  of  Colorado,  Arapahoe  Cou.nty,  ss: 

In  county  court,  September  term,  A.  D.  1889. 

Pleas  before  the  Plon.  George  W.  Miller,  judge  of  the  county  court,  within  and  for 
the  county  of  Arapahoe^  State  aforesaid,  and  at  a  term  thereof  begun  and  held  at 
tbe  court-house  in  the  city  of  Denver,  in  said  county,  on  the  first  Monday  (being 
the  second  day)  of  September  in  the  year  of  our  Lord,  1889,  and  of  the  independ- 
ence of  the  United  States  the  one  hundred  and  fourteenth. 

Present:  Hon.  George  W.  Miller,  Judge;  Albert  H.  Weber,  sheriff. 

Attest :  William  R.  Perry,  Clerk, 

Be  it  remembered  that  upon,  to  wit,  tbe  20th  day  of  April,  A.  D.  1889,  the  same 
being  one  of  the  regular  days  of  the  March  term,  A.  D.  1889,  of  said  court,  the  plaintiff 
filed  herein  the  following  complaint,  which  is  in  words  and  figures  as  follows,  to  wit : 

8TATK  OF  Colorado,  Arapahoe  County y  as: 

In  the  county  court. 
Charles  H.  Cooper,  plaintiff,  v.  Emoline  M.  Cooper,  defendant. 

The  plaintiff  complains  of  the  defendant  and  alleges  that  tbe  plaintiff  is  now  and, 
for  one  whole  year  immediately  preceding  tbe  institution  of  this  suit,  he  has  been 
an  actual  bona  fide  resident  of  the  State  of  Colorado,  and  that  be  does  not  ask  or 
eeek  to  recover  alimony  in  this  action  in  excess  of  $2,000,  or  in  any  sum  whatever. 

That  on  or  about  the  12th  day  of  December,  A.  D.  1869,  the  plaintiff  and  defendant 
lawfully  intei-married  at  Belcbertown  in  the  State  of  Massachusetts,  and  ever  since 
have  been  and  are  now  husband  and  wife. 

That  at  all  times  siuce  said  marriage  plaintiff  has  treated  defendant  with  uniform 
kindness  and  affection,  but  that  the  defendant,  unmindful  of  her  marriage  vows  aud 
obligations,  has  since  said  marriage  been  guilty  of  extreme  cruelty  toward  the 
plaintiff.  ' 

That  shortly  after  said  marriage  the  defendant  began  to  exhibit  a  most  violent 
temper,  and  a  cross,  petulant,  quarrelsome,  and  mean  disposition,  which  so  far  from 
improving  as  their  marriage  life  progressed,  has  steadily  grown  worse  uutil  the 
plaintiff's  life  with  the  defendant  has  become  unbearable. 

That  when  in  the  presence  of  company  tbe  defendant  was  unusually  pleasant 
toward  plaintifi',  but  when  alone  in  their  home  she  was  invariably  ugly,  surly,  snap- 
pish, and  unkind  to  plaintiff,  and  apparently  in  every  way  endeavored  to  render  bis 
life  disagreeable  and  unpleasant.  That  as  a  rule  when  plaintiff  spoke  to  hor,  she 
would  give  him  a  surly,  mean  answer,  or  snap  him  up  without  any  cause  or  xirovoca- 
tion  whatever,  so  that  it  was  utterly  impossible  for  him  to  converse  with  her,  or  to 
carry  on  a  conversation  as  husband  and  wife  usually  do. 
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That  whenever  he  would  endeavor  to  be  pleasant  and  cheerfol,  the  defendint 
would  be  cross  and  chnrlish,  and  when  the  plaintiff  would  caress  her,  she  woq14 
answer  or  meet  his  caress  with  a  sneer  or  a  snarl,  and  repulse  him. 

That  ever  since  their  marriage  the  defendant  has  been  a  chronic  fault-finder,  aod 
afflicted  with  a  disposition  to  find  fault  with  and  belittle  the  plaintiff,  so  much  to 
as  to  make  their  wedded  life  one  continuous  wrangle,  and  their  home  desolate  and 
dreary. 

That  on  one  occasion  when  the  plaintiff,  on  a  Fourth  of  July,  happened  to  remark  to 
the  defendant  that  he  had  spent  25  cents  with  some  friends,  she  flew  into  a  Tioleot 
passioA  and  quarreled  and  abused  him  about  it  as  though  he  had  committed  some 
grave  offense. 

That  on  another  occasion  when  thoy  were  about  to  sit  down  to  a  ThanksgiviDg 
dinner,  the  plaintiff  having  said  to  defendant  that  a  friend  had  invited  him  to  take 
a  drink  at  his  house,  and  that  he  had  taken  one,  the  defendant  ag^ln  flew  into  s 
passion  and  so  abused  the  defendant  that  he  was  compelled  to  leave  his  dioser 
nntasted  and  quit  the  house. 

That  on  another  occasion  when  the  plaintiff's  sister  and  her  husband  were  at  the 
plaintiff's  house  by  invitation,  the  defendant  by  her  insulting  remarks  drove  them 
away 

That  during  all  their  married  life  the  defendant  has  been  accustomed  to  make  in 
the  i)laintiff's  presence  slighting  and  slurring  remarks  about  the  plaintiff  andlii> 
family. 

Plaintiff  further  alleges  that  the  defendant  has  never  since  said  marriage  shotrn 
or  exhibited  any  affection  for  him,  but  on  the  contrary  has  repeatedly  by  her  actioD. 
words,  and  conduct  shown  that  she  had  no  love  or  regard  for  him. 

That  defendant  has  repeatedly  said  to  plaintiff  that  she  married  hiui  solely  for  a 
home  and  cared  nothing  for  him. 

That  ou  one  oceasion  when  the  plaintiff  returned  to  defendant,  after  an  absence  of 
six  mouths,  having  been  compelled  to  leave  on  account  of  sickness,  the  defendaut 
barely  greeted  him  with  a  shake  of  the  hand  and  gave  him  no  caress  whatever. 

That  on  one  occasion  when  the  plaintiff  was  sick  and  suffering  with  bronchitis 
the  defendant  left  him  and  was  out  on  the  street  for  about  two  hours  when  he 
required  her  attention. 

Plaintiff  further  alleges  that  he  has  always  provided  liberally*,  for  a  man  of  his 
means,  for  his  said  wife,  and  has  tried  to  make  their  home  comfortable  and  happji 
but  that  his  elforts  in  that  behalf  have  been  frustrated  by  the  conduct  of  defendant. 

That  defendant's  conduct  toward  the  plaintiff  was  so  disagreeable  and  her  treat- 
ment of  him  8o  mean  that  it  became  impossible  for  them  to  cohabit  together,  and 
that  they  have  not  cohabited  together  as  man  and  wife  since  the  20th  day  of 
February,  1883. 

Wherefore  plaintiff  prays  that  he  may  be  divorced  from  the  defendant  and  that 
tho  contract  of  marriage  aforesaid  may  be  dissolved,  set  aside,  and  for  naught  held, 
and  for  general  relief. 

Thos.  W.  Lipscomb, 
AUomeiffor  Plaintiff. 

State  of  Colorado,  Arapahoe  County ,  se: 

Charles  H.  Cooper,  of  lawful  age,  being  duly  j^worn,  on  oath  says  he  is  the  plaintitf 
in  the  above*entitled  cause,  that  ho  has  read  tho  foregoing  complaint  and  is  ac- 
quainted with  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge. 

Chas.  H.  Coopek. 

Subscribed  and  sworn  to  before  me  tliis  19th  d.iy  of  April,  A.  D.  1889. 
[SEAL.]  John  W.  McUkxry, 

Xotary  PubliCj  Arapahoe  County,  Colo, 
My  commission  expires  February  11, 18U3. 
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And  upon,  to  wit,  the  let  day  of  May,  A.  D.  1889,  the  same  heiufr  one  of  the  regu- 
lar days  of  the  May  term,  A.  D.  1889,  the  following  summons,  which  was  issued 
April  20,  A.  D.  1889,  was  returned  and  filed  in  said  court,  and  is  in  words  and  fig- 
ures as  follows,  to  wit : 

Statr  of  Colorado,  Arapahoe  County j  as: 

In  the  county  court  in  and  for  said  county. 
CnARLBs  H.  Cooper,  plaintiff,  r.  Emoline  M.  Cooper,  defendant,    summons. 

The  people  of  the  State  of  Colorado  to  the  defendant  abofe  named,  greeting: 

You  are  hereby  required  to  appear  in  an  action  brought  against  you  by  the  above- 
named  plaintiff,  in  the  county  court  of  Arapahoe  County,  State  of  Colorado,  and 
answer  the  complaint  therein,  which  is  filed  in  the  office  of  the  clerk  of  the  said 
court,  within  twenty  days  after  service  hereof,  if  you  are  served  within  said  county; 
or,  if  you  are  served  out  of  said  county,  or  by  publication,  then  within  forty  days 
'  after  service  hereof,  exclusive  of  the  day  of  service.  If  a  copy  of  the  complaint  is  not 
served  with  this  summons,  or  if  the  service  hereof  is  by  publication,  you  are  by  iaw 
allowed  ten  days  additional  to  the  time  above  mentioned  in  which  to  appear  and 
answer. 

If  you  fail  to  answer  the  complaint  within  the  time  aforesaid,  exclusive  of  the 
day  of  service,  judgment  by  default  will  be  taken  against  you  according  to  the 
prayer  of  the  complaint,  to  wit:  For  a  decree  of  said  court  in  favor  of  the  plaintiff 
and  against  the  defendant,  divorcing  the  plaintiff  from  the  defendant  and  dissolving 
the  bonds  of  matrimony  and  the  contract  of  marriage  heretofore  entered  into  between 
the  plaintiff  and  defendant,  and  for  general  relief. 

The  general  nature  of  said  action  is  this,  to  wit:  The  said  action  is  bronght  by  the 
plaintiff,  Charles  H.  Cooper,  for  the  purpose  of  procuring  a  decree  of  said  court  in 
favor  of  the  plaintiff,  divorcing  the  plaintiff'  from  said  defendant,  Emoline  M.  Cooper, 
and  dissolving  the  bonds  of  matrimony  and  the  contract  of  marriage  heretofore 
entered  into  and  subsisting  between  them,  on  the  ground  that  the  said  defendant, 
Emoline  M.  Cooper,  has,  during  said  marriage,  been  guilty  of  extreme  cruelty 
toward  the  plaintiff,  Charles  H.  Cooper,  and  that  because  of  said  cruelty  the  plaintiff 
is  entitled  to  a  divorce  from  defendant. 

Given  under  my  hand  and  seal  of  county  court  at  Denver,  Colo.,  this  20th  day  of 
April,  A.  D.  1889. 

[SEAL.]  Wm.  R.  Perry,  Clerk. 

State  of  Colorado,  Arapahoe  County,  ss: 

May  1,  a,  D.  1889. 
I  do  hereby  certify  that  I  have  had  the  within  summons  in  my  possession  for  ten 
days  last  past,  and  after  diligent  search  during  that  time  the  within-named  defend- 
ant, Emoline  M.  Cooper,  was  not  found  in  my  county.    This  summons  is  therefore 
returned  without  service,  this  1st  day  of  May,  A.  D.  1889. 

A.  H.  Weber,  Sheriff, 
By  H.  Weber,  Deputy, 

And  afterwards,  upon,  to  wit,  the  2d  day  of  May,  A.  D.  1889,  the  following  affidavit 
wa8  filed  by  said  plaintiff,  and  is  in  words  and  figures  as  follows,  to-wit: 

State  of  Colorado,  Arapahoe  County,  as: 

In  the  county  court. 

Charles  H.  Cooper,  plaintiff,  vs.  Emoline  M.  Cooper,  defendant. 

Charles  H.  Cooper,  of  lawful  age,  being  duly  sworn,  on  oath  says  that  he  is  the 
plaintiff  in  the  above- entitled  action ;  that  summons  has  been  duly  issued  in  said 
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action,  and  placed  in  the  hands  of  the  sheriff  of  Arapahoe  Connty  aforesaid,  and 
retarn  made  thereon  not  less  than  ten  days  after  the  issue  of  said  sammona ;  that  said 
summons  was  issued  as  aforesaid,  on  the  20th  day  of  April,  A.  D.  1889,  and  return 
thereof  made  on  the  1st  day  of  May,  A.  D.  1889;  that  the  defendant,  after  diligent 
search,  can  not  be  found,  all  of  which  appears  among  the  tiles  in  cause. 

That  the  complaint  in  said  action  was  filed  in  said  court  with  the  clerk  thereof  on 
the  20th  day  of  April,  1889. 

That  said  action  is  brought  by  the  plaintiff  to  obtain  a  decree  of  said  court  in  favor 
of  the  plaintiff  and  against  the  defendant,  divorcing  plaintiff  from  said  defendant, 
Emoline  M.  Cooper,  and  dissolving  the  bonds  of  matrimony  and  the  contract  of  mar- 
riage heretofore  entered  into  and  subsisting  between  them,  on  the  ground  that  the 
said  defendant  has  since  marriage  been  guilty  of  extreme  cruelty  toward  plaintiff. 

Affiant  further  states  that  the  defendant  resides  out  of  the  State  of  Colorado,  and 
now  resides  in  the  city  of  Holyoke,  Mass.  That  the  defendant's  post-office  address 
is  Holyoke,  Mass.,  and  that  she  is  a  necessary  party  to  this  action. 

That  personal  service  of  said  summons  can  not  be  made  on  said  defendant,  Kmoline 
M.  Cooper. 

Wherefore  he  prays  for  an  order  that  service  of  the  same  may  be  made  by  publica- 
tion thereof. 

Chas.  H.  Cooper. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  May,  A.  D.1889. 

[SEAL.]  John  W.  Mc Henry, 

Xotary  Public,  Arapahoe  County,  Colorado^ 

My  commission  expires  February  11, 1893. 

And  thereupon  the  following  order  was  had  and  entered  of  record  in  said  court, 
to  wit: 

Charles  H.  Cooper  r.  Emoline  M.  Cooper.    Divorce.    11223. 

Now  on  this  day  it  appearing  to  the  satisfaction  of  the  clerk  from  the  affidavit  of 
the  plaintiff  iiled  herein  that  the  defendant  is  a  nonresident  of  the  State  of  Colorado, 
that  there  is  a  proper  cause  of  action  existing  against  said  defendant,  and  that  there 
is  proper  cause  for  this  order,  it  is  ordered  that  service  of  summons  be  made  by 
publication  in  the  Rocky  Mountain  Herald,  a  weekly  newspaper  printed  and  pub- 
lished iu  Denver,  Arapahoe  County,  Colo.,  hereby  designated  as  the  paper  most 
likely  to  give  notice  to  said  defendant ;  that  said  publication  be  made  at  least  once 
aweek  for  four  successive  weeks,  and  that  a  copy  of  said  summons  be  forthwith 
deposited  in  the  post-office  at  Denver,  directed  to  said  defendant  at  Holyoke,  Mass., 
her  present  post-office. 

Wm;  R.  Perry,  Clerk, 

Publisher's  proof  of  publication. 

State  of  Colorado,  Arapahoe  County,  ss.: 

I,  H.  M.  Rhoads,  do  solemnly  swear  that  1  am  the  publisher  of  the  Rocky  Mountain 
Herald,  a  weekly-  newspaper  printed  in  Denver,  county  of  Arapahoe  and  State  of 
Colorado,  and  that  the  annexed  notice  was  published  in  the  regular  and  entire  issue 

of  every  number  of  said  w^eekly  paper  for  the  period  of consecutive  insertions; 

and  that  the  first  publication  of  said  notice  was  in  the  issue  dated  May  11,  A.  0. 
1889,  and  that  the  last  publication  of  said  notice  was  m  the  issue  dated  June  8, 
A.  D.  1889. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  8th  day  of  June,  A.  D.  1889. 

H.  M.  Rhoads. 

SubHcribo<l  and  sworn  to  before  nie,  James  M.  Lomery,  a  notary  public,  this  8tb 
dayof  June,  A.  D.  1889. 

[seal.]  James  M.  Lomery,  Notary  Public. 
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And  afterwards,  upon,  to  wit,  the  29th  day  of  July,  A.  D.  1889,  the  following  affidavit 
\  tiled  in  said  court,  to  wit : 

State  of  Colorado,  Arapahoe  Counta',  aa,  : 

In  the  County  Court. 

Charles  H.  Cooper,  plaintiff,  r.  Emoline  M.  Cooper,  defendant. 

Thomas  W.  Lipscomb,  of  lawful  age,  being  duly  sworn,  on  oath  says  he  is  the  attor- 
ney of  record  for  the  plaintiff  in  the  above-entitled  cause;  that  no  answer,  demurrer, 
or  copy  of  answer,  demurrer,  or  other  plea  has  been  served  on  him  by  the  defendant 
or  any  one  for  her,  nor  any  notice  of  appearance.  < 

Thos.  W.  Lipscomb. 
Subscribed  and  sworn  to  before  me  this  29th  day  of  July,  A.  D.  1889. 

Wm.  R.  Perry,  Clerk, 

And  thereupon  the  following  order  was  had  and  entered  of  record  in  said  court, 
to  wit: 

Charles  H.  Cooper  r;  Emoline  M.  Cooper.    Divorce.     11223. 

In  this  action  the  defendant  having  been  regularly  served  with  process  and  having 
failed  to  appear  in  answer  to  the  complaint  of  the  plaintiff  filed  herein,  the  legal 
time  for  answering  the  same  having  expired,  and  it  appearing  to  the  satisfaction 
of  the  court  that  no  answer,  demurrer,  motiou,  or  notice  of  appearance  has  been 
filed  by  said  defendant,  upon  motion  of  Thomas  W.  Lipscomb,  esq.,  attorney  for  said 
plaintiff,  the  default  of  said  defendant  is  hereby  entered  according  to  law. 

And  thereupon  the  following  order  was  hod  and  entered  of  record  in  said  court, 
to  wit: 

Charles  H.  Cooper  r.  Emoline  M.  Cooper.    Divorce.    11223. 

This  cause  having  been  brought  on  to  be  heard  the  29th  day  of  July,  1889,  before 
the  court,  upon  the  complaint  of  the  plaintiff  above  named,  taken  pro  confesso,  and 
opon  the  proofs  taken  in  said  action,  default  having  been  first  entered  against  the 
defendant  for  failure  to  appear  or  plead  to  the  plaintiff's  complaint,  and  it  appearing 
to  the  court  that  all  the  material  averments  of  the  complaint  are  sustained  by  testi- 
mony free  from  all  legal  exceptions  as  to  its  competency,  admissibility,  and  suffi- 
ciency, and  that  the  matters  so  alleged  and  proved  in  behalf  of  the  plaintiff  are 
sufficient  in  law  to  entitle  the  plaintiff  to  the  relief  prayed  for  in  his  complaint,  on 
motion  of  Thomas  W.  Lipscomb,  esq.,  counsel  for  plaintiff,  it  is  ordered,  adjudged, 
and  decreed  by  the  court  that  the  marriage  between  the  plaintiff,  Charles  H. 
Cooper,  and  the  said  defendant,  Emoline  M.  Cooper,  be  dissolved  and  the  same  is 
hereby  dissolved  accordingly,  and  the  said  parties  are  and  each  of  them  is  freed  and 
absolutely  released  from  the  bonds  of  matrimony  and  all  the  obligations  thereof. 

Geo.  W.  Miller,  County  Judge. 

I,  William  R.  Perry,  clerk  of  the  county  court  of  Arapahoe  County,  in  the  State 
aforesaid,  do  hereby  certify  the  above  and  foregoing  to  be  a  true,  perfect,  and  com- 
plete copy  of  all  orders  and  papers  had  and  entered  of  record  in  a  certain  cause  past 
pending  in  said  court,  on  the  civil  side  thereof,  wherein  Charles  H.  Cooper  was 
plaintiff  and  Emoline  M.  Cooper  defendant. 

In  witness  whereof  1  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court 
at  Denver,  this  18th  day  of  October,  A.  D.  1889. 

[SEAL.]  Wm.  R.  Perry,  Clerk. 

K.  P.  Mace,  DvpuUj. 

Sometime  after  the  granting  of  this  divorce  the  soldier  married  the  claimant 
Sophie  M.  Cooper  in  Colorado,  and  they  maintained  marital  relations  up  to  the 
soldier's  death,  which  occurred  June  16,  1894. 

The  attorneys  of  Emma  M.  Cooper  have  submitted  a  brief  in  which  they  take 


440  DECISIONS   RELATING   TO   PENSIONS. 

exception  to  the  allegation  of  the  fact  and  jilace  of  the  aoldier'B  marriage  set  up  in 
Lis  bill  of  complaint^  error  in  name  of  defendant,  jurisdiction,  and  faulty  statutory 
publication,  and  cite  attention  to  several  departmental  decisions  in  support  of  their 
contention  that  the  soldier's  divorce  from  their  client  was  obtained  uj  fraud  and 
misrepresentation,  and  is  null  and  void  ah  titt/to. 

It  would  appear  from  the  claimant  Emma  M.  Cooper's  affidavit  that  she  was 
ratlier  familiar  with  all  the  circumstances  incident  to  the  soldier's  divorce  proceed- 
ings, notwithstanding  the  fact  that  she  disclaims  having  been  served  with  notice  bv 
publication  or  otherwise. 

After  a  curcful  consideration  of  the  facts,  the  evidence,  the  exceptioDS  and  argu- 
ments of  claimant  Emma  M.  Coo][)er'8  attorney's,  a  good  ex  parte  caae  -wonld  ap]»ear 
to  be  made,  and  would  evidently  enable  her  to  have  Baid  divorce  readily  annulled 
and  set  aside,  but  I  am  clearly  of  the  opinion  that  this  Bureau  is  not  warranted  in 
questioning  the  validity  of  a  decree  of  divorce  upon  ex  parte  evidence  alone,  and 
therefore  hold  that  this  Bureau  is  bound  by  said  decree,  and  that  claimant  Emma 
M.  Cooper  can  not  be  considered  the  legal  widow  of  the  soldier. 

The  pensionable  status  of  the  claimant  in  this  case,  it  appears, 
depends  upon  the  nature  and  character  of  the  decree  of  divorce 
obtained  by  her  husband  in  the>State  of  Colorado  while  she  was  a  resi- 
dent of  the  State  of  Massachusetts. 

Where  a  statute  in  derogation  of  common  law  prescribes  a  method  of 
perfecting  service  uiK)n  a  defendant  who  resides  in  another  State,  the 
statutory  provisions  must  be  strictly  observed  and  the  record  must 
affirmatively  show  all  jurisdictional  facts. 

In  the  case  of  O'Rear  v.  Lazarus  {8th  Colo.,  608)  it  is  held: 

There  is  stated  in  the  aflSdavit  upon  which  the  order  for  pubUcation  rests  snffi- 
cient  information  concerning  the  actual  place  of  abode  of  the  nonresident  defendant 
to  require  that  a  copy  of  the  summons  should  have  been  mailed  to  him.  The  mate- 
riality of  this  statutory  requirement  is  not  questioned.  The  judgments  of  courts 
having  superior  and  general  jurisdiction  are  presumed  to  be  correctly  entered,  nnless 
the  contrary  appears.  This  presumption  includes  jurisdiction  over  the  parties  as 
well  as  the  subject-matter.  But  when  the  judgment  is  against  a  nonresident  defend- 
ant and  there  is  no  personal  service,  reliance  being  placed  wholly  upon  service 
by  publication,  an  exception  to  the  foregoing  principle  exists.  The  rule  in  such 
case  seems  to  be  that  the  record  must  affirmatively  show  all  the  essential  jurisdic- 
tional facts.  This  rule  is  not  entirely  undisputed,  but  it  is  sanctioned  by  the  weight 
of  authority  and,  in  our  judgment,  is  founded  upon  excellent  reason.  It  is  said  that 
'Uhc  presumptions  indulged  in  support  of  the  judgments  of  superior  courts  of  gen- 
eral jurisdiction  are  also  limited  to  jurisdiction  over  persons  within  their  territorial 
limits,  persons  who  can  be  reached  by  their  process,  and  also  over  proceedings 
which  are  in  accordance  with  the  course  of  the  commou  law." 

Constructive  service  of  process  obtained  by  publication  is,  as  already  suggested, 
not  "in  accordance  with  the  course  of  the  common  law;"  it  is  also,  in  most  cases, 
dependent  upon  the  fact  that  the  party  to  be  summoned  is  beyond  the  territorial 
limits  of  the  court's  jurisdiction.  It  follows,  therefore,  that  the  record  in  this  case 
should  have  affirmatively  shown  a  compliance  with  the  statutory  provision  relating 
to  forwarding  the  process  by  mail.  This  it  fails  to  do,  and  the  omission  is  fatal  to 
the  jurisdiction  of  the  court  below.  Again,  the  record  shows  that  the  service  of 
summons  was  not  complete  until  the  loth  of  November.  It  also  appears  therefrom 
that  the  default  was  entered  on  the  16th  and  the  judgment  rendered  on  the  19th  of 
the  same  month.  But,  by  statute,  defendant  was  allowed  forty  days  after  the  com- 
pletion of  service  in  which  to  appear  and  plead.  Therefore  both  the  default  and 
the  judgment  were  unauthorized  and  premature. 
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By  an  inspection  of  the  transcript  of  the  divorce  proceedings  it  will 
l3e  discovered  that  the  same  does  not  aflfinnatively  show  that  a  copy  of 
t:be  summons  was  mailed  to  the  defendant,  although  her  post-office 
address  was  known.  This  omission  or  defect  in  the  record  is  fatal  to 
t^lie  jurisdiction  of  the  court  which  rendered  the  judgment  or  decree  of 
<livorce.  The  requirement  of  the  statute,  to  the  effect  that  notice 
^slioald  be  mailed  to  a  nonresident  defendant  whose  post-office  address 
is  known,  is  really  the  most  wholesome  and  salutory  provision  therein 
ooutained,  for  the  reason  that  such  defendant  is  by  such  a  method  most 
likely  to  receive  real,  instead  of  constructive,  notice  of  the  proceedings 
Against  him. 

The  action  of  rejection  is  reversed,  with  instructions  that  the  case  be 
ireadjudicated  in  accordance  with  this  opinion. 


MARRIAGE  OF  SLAVES  IN  KENTUCKY-ACT  JUXE  «7,  1800. 

Mary  Riddle  (widow). 

This  appellant  and  the  deceased  soldier  were  colored  persons  residing  in  the  State  of 
Kentucky,  and  had  been  married  while  in  a  state  of  slavery  in  the  year  1852,  in 
accordance  with  the  custom  of  slaves,  but  after  their  emancipation  had  taken  no 
steps  to  ratify  and  legalize  their  subsisting  slave  marriage  in  the  manner  required 
by  the  statutes  of  that  State. 

Held,  That  the  appellant  can  not  be  recognized  as  the  widow  of  the  soldier  and  is 
not  entitled  to  pension  as  such  under  the  provisions  of  the  third  section  of  the 
act  of  June  27,  1890.  See  decisions  in  cases  of  Nannie  Roach  (7  P.  D.,  SO) ;  and 
Lettie  Hawkins  (8  P.  D.,  22). 

First  Aftsistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

March  lOy  1900. 

Mary  Biddle  filed  in  the  Pension  Bureau  on  October  9, 1897,  an  appli- 
cation for  pension  under  the  provisions  of  the  third  section  of  the  act  of 
June  27, 1890,  as  widow  of  McCollister  Riddle  (deceased),  late  private, 
Company  I,  One  hundred  and  twenty-third  United  States  Colored 
Volunteer  Infantry,  alleging  the  death  of  said  soldier  on  September  21, 
1897,  leaving  her  without  other  means  of  support  than  her  daily  labor. 

Said  application  was  rejected  on  May  13, 1S98,  ui)on  the  ground  that 
the  claimant  was  not  the  widow  of  the  deceased  soldier,  and  not  entitled 
to  pension  as  such  under  the  provisions  of  said  section. 

From  said  action  appeal  was  taken  on  June  27, 1898. 

The  deceased  soldier  and  the  appellant  were  colored  persons,  who 
resided  in  the  State  of  Kentucky,  and  prior  to  the  civil  war  were  slaves. 
It  is  admitted  in  this  case  that  the  soldier  and  appellant  were  married 
in  1852,  while  in  a  state  of  slavery,  according  to  the  custom  of  slaves, 
and  that  they  continued  to  live  together  as  man  and  wife  in  Kentucky 
after  their  emancipation  up  to  the  time  of  the  soldier's  death,  which  is 
shown  to  have  occurredupon  the  date  alleged.    It  is  also  admitted  that 
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they  took  no  steps  after  they  were  emancipated  to  ratify  or  legalize 
their  subsisting  slave  marriage  in  the  manner  required  by  the  laws  of 
the  State  of  Kentucky,  but  continued  to  live  together  as  they  had 
previously  done  under  their  slave  marriage. 

The  provisions  of  section  4705,  Kevised  Statutes,  by  their  express 
terms  relate  exclusively  to  the  proof  of  marriage  required  of  the 
widows  of  such  colored  and  Indian  soldiers  as  have  died  from  wounds, 
injury,  or  disease  incurreil  or  contracted  in  the  service  and  line  of  duty, 
and  have  no  application  to  the  claims  of  widows  for  pension  under  the 
third  section  of  the  act  of  June  27, 1890. 

The  marriages  of  all  persons,  both  white  and  colored  alike,  applying 
for  widow's  pension  under  the  provisions  of  this  latter  section  must  be 
proved  in  accordance  with  the  provisions  of  the  second  section  of  the 
act  of  August  7, 1882,  which  provides: 

That  marriages,  except  each  as  are  mentioned  in  section  4705,  Revised  Statntes, 
shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage,  or  at  the  time  Tvhen  the 
right  to  pension  accrned. 

This  appellant  and  the  deceased  soldier  resided  during  the  whole  of 
their  married  life  in  the  State  of  Kentucky,  and  resided  in  that  State 
at  the  time  of  the  soldier's  death,  when,  if  at  all,  this  appellant's  right 
to  pension  accrued.  During  the  time  that  they  were  slaves  they  coaW 
not  contract  a  valid  and  legal  marriage  in  that  State,  and  the  statute 
of  Kentucky  of  February  14, 1866,  provided  that  in  order  to  ratify  aud 
legalize  subsisting  slave  marriages  after  emancipation  they  should 
appear  before  the  clerk  of  the  county  court  of  their  then  residence  and 
declare  that  they  have  been  and  desire  to  continue  living  together  as 
husband  and  wife,  and  a  record  should  be  made  of  such  declaration, 
and  a  certificate  thereof  issued  to  the  parties  making  the  same.  Upon 
failure  to  comply  with  the  requirements  of  this  statute  it  was  decided 
by  the  supreme  court  of  Kentucky  (Estill  v.  Rogers,  1  Bush.,  62)  that 
a  slave  marriage,  such  as  existed  between  the  appellant  and  the 
deceased  soldier,  was  absolutely  void  and  of  no  legal  force  or  effect  iu 
that  State. 

It  is  manifest,  therefore,  that  under  the  provisions  of  the  second  sec- 
tion of  the  act  of  August  7,  1882,  which  control  iu  this  case,  this  appel- 
lant can  not  be  recognized  as  the  widow  of  the  soldier  for  pensionahle 
purposes  under  the  third  section  of  the  act  of  June  27, 1890,  and  is  not 
entitled  to  pension  as  such  widow  thereunder.  See  decisions  of  this 
Department  in  the  cases  of  Nannie  Roach  (7  P.  D.,  80)  and  Lettie 
Hawkins  (8  P.  D.,  22). 

The  appellant  filed  in  this  case  a  certificate,  dated  Louisville,  Ky., 
March  22, 186 ">,  and  signed  by  James  J.  Brisbin,  brevet  brigadier-general 
and  superintendent  organization  United  Stp-tes  troops,  which  recites 
that  McCollister  Riddle  is  a  soldier  in  the  One  hundred  and  twenty- 
third  United  States  Colored  Infantry,  anil  according  to  the  provisious 
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of  an  act  of  Congress,  passed  on  the  3d  day  of  March,  1865,  freeing  the 
TYives  and  children  of  colored  soldiers,  it  is  declared  that  Mary  Biddle, 
wife  of  McGollister  Biddle,  and  his  children  are  free,  and  will  be  treated 
accordingly. 

It  is  conteoded  by  the  attorney  for  the  appellant  that  this  certificate 
was  an  ofiScial  recognition  by  the  Government  of  the  United  States  of 
this  appellant  as  the  lawfnl  wife  of  the  deceased  soldier,  and  therefore 
she  shonid  be  accepted  as  his  widow  for  pensionable  purposes,  notwith- 
standing the  laws  of  Kentucky  and  the  provisions  of  the  second  section 
of  the  act  of  August  7, 1882. 

This  contention  is  wholly  untenable.  The  act  of  Congress,  in  pur- 
suance of  which  said  certificate  was  issued,  did  not  nor  did  it  under- 
take to  legalize  and  validate  the  existing  slave  marriages  of  colored 
soldiers,  but  simply  recognized  such  relations  for  the  purpose  of  freeing 
from  the  bonds  of  slavery  the  wives  of  such  soldiers  and  the  issue  of 
such  marriages,  and  for  no  other  purpose  whatever.  Said  act  of  Con- 
gress and  the  certificate  of  freedom  issued  thereunder  to  this  appellant 
had  no  effect  whatever  upon  the  legal  status  of  this  appellant  as  the 
wife  of  the  soldier  under  the  laws  of  the  State  of  Kentucky,  nor  could 
it  liave  had,  and  it  is  under  the  requirements  of  the  laws  of  Ken- 
tucky that  her  marriage  to  the  soldier  must  be  proven  to  have  been  a 
legal  marriage  by  the  express  and  positive  provisions  of  the  second 
section  of  the  act  of  August  7, 1882. 

It  is  therefore  clear  that  the  rejection  of  this  claim  ui)ori  the  ground 
stated  was  not  error,  and  said  action  is  affirmed  accordingly. 


RATE-FIRST  GRADE-COMMENXEMENT-ACT  MARCH  4,  1800. 

James  Bei^nett. 

Unless  a  pensiooer's  name  was  borne  upou  tbe  rolls  at  first-grade  rate  proper— $50 
per  month — prior  to  the  passage  of  the  act  of  March  4, 1890,  which  act  increased 
the  said  rate  to  $72  per  mouthy  or  the  certificate  of  a  medical  examination  made 
prior  to  the  passage  of  the  said  act  showed  the  existence  of  such  a  degree  of 
disability  as  to  warrant  the  allowance  of  the  said  first-grade  rate,  the  terms  of 
the  act  itself  prohibit  the  allowance  of  the  rate  prescribed  therein  from  any 
period  prior  to  the  date  of  the  certificate  of  an  examining  surgeon  or  board  of 
examining  surgeons  showing  such  degree  of  disability. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

March  23^  1900. 

The  question  at  issue  in  the  pending  appeal,  filed  May,  1898,  in  the 
case  of  James  Bennett,  late  sergeant,  Company  L,  Second  New  York 
Cavalry,  has  once  before  been  considered  and,  to  a  certain  extent, 
decided  by  the  Department. 

The  appellant  is  now  pensioned  at  872  per  month  for  gunshot  wound 
of  right  eye,  injuring  sight  of  left;  and  gunshot  wound  of  left  shoulder. 
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The  said  rate  was  allowed  May  21, 1892,  to  commence  April  1, 1891. 
tbedate  of  tlie  first  medical  examiuatloo  lield  sabseqaent  to  tbe  passage 
of  tbe  act  of  March  4,  1890,  which  examiiiatioo  was  held  in  pnrsuanee 
of  an  application  for  increase  filed  March  6, 1890. 

The  former  appeal  was  taken  from  tbe  action  of  the  Bareaa  declin- 
ing to  allow  the  said  rate  from  tbe  date  of  the  passage  of  the  act  creating 
the  same,  instead  of  from  tbe  date  of  the  aforesaid  medical  examina- 
tion. Tbe  said  action  was  set  aside  by  the  Department,  and  tbe  papers 
in  the  case  were  remanded  to  tbe  Bureau  for  tbe  purpose  of  havnng  a 
thorough  special  examination  held  in  the  premises  with  a  view  to 
affording  the  appellant  an  opportunity  to  show  whether  or  not,  as  a 
matter  of  fact,  be  was  totally  and  permanently  helpless  at,  and  for  some 
time  prior  to,  tbe  dat«  of  the  passage  of  tbe  act  of  March  4, 1890,  by 
reason  of  tbe  causes  of  disability  for  which  he  is,  and  was  then,  pen- 
sioned, and  therefore  entitled  to  tbe  $72  rate  from  the  date  of  the  pas- 
sage of  tbe  said  act,  as  contended  in  his  said  appeal. 

Tbe  requirements  of  tbe  Department  were  duly  complied  with,  but 
tbe  evidence  adduced  upon  sx>ecial  examination  failed  to  convince  the 
Bureau  that  any  change  in  the  rates  formerly  allowed  was  warranted. 

Tbe  present  contention  of^  the  appellant  is  to  the  efifect  that  the  said 
evidence  shows  that  bis  condition  was  such  at  and  prior  to  March  4^ 
1890,  as  to  warrant  tbe  allowance  of  the  972  rate  from  said  date  instead 
of  from  April  1,  1891. 

After  due  consideration  of  tbe  said  new  evidence  it  wonld  seem  as 
though  tbe  degree  of  disability  due  to  the  aforesaid  pensioned  causes 
was  practically  tbe  same  on  March  4,  1890,  tbe  date  of  the  act  to  the 
benefits  of  which  tbe  appellant  lays  claim,  that  it  was  on  April  1, 1891; 
but  after  more  mature  deliberation  and  thorough  reconsideration  of  all 
the  questions  involved  in  tbe  contentions  now  and  heretofore  at  issue 
in  this  case,  tbe  Department  feels  impelled  to  holdtbattbe  terms  of  the 
aforesaid  act  itself  preclude  tbe  allowance  of  the  $72  rate — in  the  case 
at  bar — prior  to  April  1, 1891,  tbe  date  of  the  first  medical  examination 
held  subsequent  to  the  passage  of  tbe  said  act.  And  it  is,  therefore, 
frankly  acknowledged  that  former  departmental  decision  in  the  premises 
was,  in  tbe  light  of  the  present  view  of  tbe  case,  rendered  more  in 
accordance  with  tbe  seeming  equities  of  the  appellant's  contentions  than 
under  a  full  apprehension  of  certain  material  facts,  the  full  weight  of 
which  was  apparently  not  then  appreciated. 

Tbe  act  of  March  4, 1890,  provides: 

That  all  Boldiers,  sailors,  aud  marines  who  have  since  the  sixteenth  da;'  of  Jone, 
•eighteen  hundred  and  eighty,  or  who  may  hereafter,  become  so  totally  aud  per- 
manently helpless  from  injuries  received  or  disease  contracted  in  the  service  and  line 
of  duty  ns  to  require  the  regular  personal  aid  and  attendance  of  another  person,  or 
who,  if  otherwise  entitled,  were  excluded  from  the  provisions  of  "An  act  to  increase 
certain  pensioned  soldiers  and  sailors  who  are  utterly  helpless  from  injuries  received 
or  disease  contracted  while  in  the  United  States  service,*'  approved  June  sixteenth, 
eighteen  hundred  and  eighty,  shall  receive  a  pension  at  the  rate  of  seventy  two 
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dollars  per  month  from  the  date  of  the  passage  of  this  act  or  of  the  certificate  of  the 
examining  surgeon  or  board  of  surgeons  showing  such  degree  of  disability  madesubr 
sequent  to  the  passage  of  this  act. 

The  act  of  Juoe  16, 1880,  referred  to  iu  the  above-quoted  act  of  March 
4, 189(),  provided,  among  other  things,  that  soldiers  then  receiving  a 
pension  of  $50  per  month,  under  the  provisions  of  the  act  of  June  18, 
1874,  should  receive  iu  lieu  of  all  pensions  then  paid  them  a  pension  of 
$72  per  month ;  and  the  act  of  June  18, 1874,  provided,  in  turn,  among 
other  things,  that  a  pension  of  $50  per  month,  in  lieu  of  a  pension  of 
$31.25  per  month  (provided  by  section  4,  act  of  March  3, 1873),  should 
be  paid  to  such  persons  as  had  been  granted  the  latter  sum  for  certain 
disabilities,  enumerated  in  the  said  act,  by  reason  of  which  the  regular 
aid  and  attendance  of  another  person  was  required;  and,  also,  for  ^'any 
other  injury  resulting  iu  total  and  permanent  helplessness."  It  was 
provided  in  the  said  act,  however,  that  the  said  increase  in  pension 
should  not  be  granted  by  reason  of  any  of  the  injuries  specified  therein 
unless  the  same  should  have  resulted  in  permanent  total  helplessness, 
requiring  the  regular  aid  and  attendance  of  another  person. 

This  appellant  was  granted  an  increase  of  pension  from  $24  to  $31.25 
per  month,  the  latter  rate  to  commence  November  7, 1877,  the  date  of 
a  medical  examination  held  in  the  case  in  pursuance  of  a  claim  for 
increase  filed  October  12, 1877.  Several  subsequent  applications  for 
increase  were  duly  rejected,  and  it  was  not  until  1882  that  the  claim- 
ant was  able  to  secure  an  increase  in  rate;  but  the  said  increase  was 
granted  by  a  special  act  of  Congress,  and  not  under  the  provisions  of 
the  general  law.  The  said  special  act  increased  the  rate  in  the  case  to 
$50  per  month  from  August  5, 1882,  the  date  of  the  passage  of  the  act. 

It  will  be  seen,  therefore,  that  the  appellant  never  established  any 
title  to  the  benefit  of  the  provisions  of  the  acts  of  June  18, 1874,  and 
June  16,  1880,  respectively,  and  consequently  have  been  entitled  to 
the  full  benefit  of  the  provisions  of  the  act  of  March  4, 1890. 

In  a  slip  bearing  date  of  April  12, 1892,  the  chief  of  the  board  of 
review,  of  the  Bureau,  expressed  the  following  opinion : 

A  reissue  to  allow  peusion  under  the  general  law  can  be  made  in  this  case.  If 
medical  examinations  show  first-grade  rating  prior  to  March  4,  1890,  the  increase  of 
$72  per  month  must  commence  from  March  4,  1890;  if  subsequent  to  the  date  named, 
increase  commences  from  date  of  examination  showing  same. 

The  last  medical  examination  in  the  case  prior  to  March  4, 1890,  was 
held  March  24,  1882,  at  Auburn,  111.,  the  certificate  of  which  states, 
among  other  things,  after  describing  the  soldier's  several  disabilities, 
that— 

Opthalmoscopic  examination  of  the  eye  (left)  shows  that  he  has  about  one-fifth 
normal  vision.  **  »  "  There  is  no  reason  to  suppose  that  the  claimant  for  increase 
is  not  able  to  take  care  of  himself.  The  case  is  pitiable  in  the  highest  degree,  and  it 
should  seem  that  his  extraordinary  history  should  entitle  him  to  a  higher  rating 
than  is  practicable  under  the  general  law. 
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The  soldier  was^  uDfortanately,  not  again  examitied,  either  by  an 
examiniug  surgeon  or  board  of  examining  sargeous  daring  the  period 
intervening  between  the  aforesaid  medical  examination  of  March  24, 
1882,  and  the  date  of  the  passage  of  the  act  of  March  4, 1890,  a  period 
of  eight  years.    There  is,  therefore,  no  certificate  of  a  medical  exami- 
nation on  file  tending  to  show  a  first-grade  rating  except  the  certifi- 
cates of  the  two  medical  examinations  held  subsequent  to  f  he  passage 
of  the  said  act«    The  reason  he  was  not  examined  daring  the  said  time 
is  probably  dne  to  the  fact  that  inasmnch  as  a  first-grade  rate  was  bat 
950  per  month^the  same  rate  at  which  he  was  then  pensioned  under 
a  special  act  of  Congress — no  apparent  benefit  would  have  been  conferred 
by  having  his  name  transferred  to  the  rolls  under  the  general  law,  as 
it  could  not,  of  course,  be  foreseen  that  the  first-grade  rate  would  be  so 
amended — as  it  was  by 'the  act  of  March  4, 1890 — as  to  increase  it  to 
472  per  month. 

It  seems  quite  clear,  therefore,  that  inasmuch  as  this  appellant  had 
not  established  his  title  to  a  first-grade  rate  prior  to  the  passage  of 
the  act  of  March  4, 1890,  that  the  terms  of  the  act  itself  will  not  admit 
of  the  allowance  of  the  rate  prescribed  therein  from  any  i>eriod  prior  to 
the  date  of  the  certificate  of  the  examining  surgeon  or  board  of  exam- 
ining surgeons  showing  such  degree  of  disability  as  would  warrant  the 
allowance  of  the  said  rate. 

The  circumstances  surrounding  this  case  are  such  as  to  excite  much 
sympathy  and  to  warrant  every  possible  consideration  and  leniency 
being  extended,  but  the  Department,  nevertheless,  feels  constrained  to 
hold  that  the  action  appealed  from  is  not  shown  to  have  been  error;  the 
same  is,  therefore,  hereby  afiirmed,  and  the  papers  in  the  case  are 
remanded  herewith. 


MARRIAGE-rVfPEDIMEXT-EVIDENCE. 

Lizzie  Yates  (widow). 

The  mere  fact  that  Yates  was  a  "widower"  when  be  mamed  clairoaDt  is  assumed  by 
the  Bureaa  of  Pensions  to  be  sufiScient  ground  on  which  to  compel  claimaDt  to 
furnish  positive  evidence  of  the  death  or  divorce  of  the  former  wife. 

Heldf  Claimant  having  shown  a  ceremonial  marriage,  and  there  not  being  the 
shadow  of  a  suspicion  (beyond  the  fact  that  the  officer  was  a  widower)  that 
claimant's  marriage  was  not  a  lawful  one,  the  burden  of  proof  is  upon  the  Gov- 
ernment to  show  the  illegality  of  suCh  marriage.  (Stewart  on  M.  and  D., 
Chap.  XVIII.) 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions, 

March  23, 1900. 

Lizzie,  as  widow  of  Charles  H.  Yates,  formerly  a  first  lieutenant  in 
Company  H,  Ninety-sixth  Illinois  Volunteer  Infantry,  filed  her  appli- 
cation under  the  act  of  June  27, 1890,  on  September  10, 1897,  claim 
being  rejected  on  June  15, 1898,  on  the  ground  that  claimant  ba«  not 
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sbown  Iierself  to  be  the  widow  of  the  officer  in  question.  Au  appeal 
filed  on  July  9, 1898,  contends  that  rejection  is  contrary  to  the  law  and 
evidence. 

Claimant  asserts  that  she  was  married  to  soldier  on  July  7, 1883,  at 
St.  Marys,  Ontario,  by  Eev.  W.  A.  Wilson.  In  proof  of  such  facts  she 
has  filed  a  transcript  of  the  records  of  the  registrar- general's  office  in 
Toronto,  Canada,  which  is  in  full  accord  with  her  statements.  Said 
record  shows  that  the  bridegroom  was  40  years  of  age  at  the  time,  and 
that  he  was  a  widower. 

Claimant  states  that  her  husband  told  her  he  was  a  widower  and 
that  his  former  wife  had  been  dead  about  twenty  years.  Two  wit- 
nesses who  knew  soldier  for  some  little  time  prior  to  his  marriage  with 
claimant  state  that  although  they  never  knew  the  former  wife  they  had 
always  understood  that  she  was  dead,  one  of  these  affiants  stating  her 
understanding  to  be  that  the  former  wife  had  been  dead  for  ^^  many 
years."  Soldier  became  a  minister  after  his  marriage  with  claimant, 
and  died  in  such  profession.  The  above  are  all  of  the  facts  in  the  case. 
'  The  rule  requiring  the  claimant  to  show  the  death  or  divorce  of  a 
former  wife  is  undoubtedly  a  sound  one.  It  is  not,  however,  an  inflex- 
ible one,  and  is  not  to  be  exercised  in  such  a  rigorous  manner  as  to  cut 
off  the  legal  rights  of  a  claimant  Whenever  any  circumstances  in  a 
case  point  to  any  reasonable  inference  that  the  marriage  of  a  claimant 
was  not  a  valid  one,  she  should  be  put  upon  positive  proof  that  her 
marriage  was  valid  and  lawful.  When,  however,  there  is  an  utter 
absence  of  any  indication  that  the  marriage  of  a  claimant  was  not  a 
legal  one,  the  severity  of  the  rule  should  be  relaxed,  and  the  usual  pre- 
sumption of  law  as  to  the  validity  of  a  ceremonial  marriage  should  be 
allowed  to  prevail,  and  the  burden  of  proof  shift  to  the  one  who  denies 
its  validity. 

In  the  case  at  bar  it  is  shown  that  the  officer  said  he  was  a  widower 
and  that  the  record  shows  him  to  have  been  such  at  the  date  of  his 
marriage  with  claimant.  He  could  not  be  a  widower  if  his  former  wife 
was  living  and  undivorced,  and  there  is  not  the  shadow  of  a  suspicion 
raised  by  the  evidence  that  he  did  not  have  a  full  and  complete  legal 
right  to  marry  claimant  when  he  did. 

Claimant  states  that  it  is  impossible  for  her  to  prove  the  death  of  the 
first  wife,  and  1  can  discover  no  good  reason  why  claimant  should  be 
put  to  proof  positive  upon  this  point.  On  the  contrary  she  has  done 
all  the  law  requires  to  be  done  under  the  circumstances,  and  if  the  Gov- 
ernment proposes  to  join  issue  as  to  the  death  or  divorce  of  the  former 
wife  it  is  for  the  Government  to  establish  that  fact.  Tbe  burden  of  proof 
rests  upon  the  Government  in  this  instance,  and  they  have  introduced 
no  evidence  whatever  upon  the  issue. 

The  mere  fact  that  this  officer  was  a  "widower"  when  he  married 
claimant  does  not  raise  the  slightest  presumption  that  his  status  was 
such  that  he  could  not  legally  marry  claimant.    On  the  contrary,  it 
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does  raise  a  preBamption  to  the  directly  opposite  effects  (Stewart  oa 
Marriage  and  Divorce,  Chapter  XVIII.) 

Under  the  evidence  it  is  held  that  claimant  is  the  widow  of  Charles 
H.  Yates,  formerly  first  lieutenant  in  Company  H,  Ninety-sixth  Illiuois 
Volunteer  Infantry. 

The  action  appealed  from  is  reversed. 


EVIDENCE-PRIOR  SOUNDNESS-REIMBURSEMENT. 

Charles  Hebel. 

The  record  of  treatment  of  this  pensioner  for  diarrhea  on  one  occasion  during  his 
first  term  of  serrice  as  a  private  in  Company  O,  Sixth  Ohio  Volunteer  Inf&ntrj-, 
in  the  absence  of  any  evidencv.  whatever  of  the  existence  or  coutinnance  of 
said  disease  daring  the  remainder  of  his  service  in  said  organization,  at  the  date 
of  his  discharge  therefrom,  during  the  period  of  tivo  years  that  inter^reDed 
,  between  said  service  and  his  second  enlistment  and  master  in  as  an  officer  of 
Company  K,  One  hundred  and  eighty-sixth  Ohio  Volunteer  Infantry,  or  at  the 
date  of  his  second  enlistment,  is  not  alone  sufBcient  to  overcome  presumption 
of  soundness  at  the  date  of  said  second  enlistment,  or  to  warrantor  justify  the 
action  reducinv^  the  pension  for  chronic  diarrhea  that  had  been  allowed  him 
from  date  of  discharge  from  his  second  term  of  service  as  of  the  rank  of  captain, 
to  the  rank  and  rate  of  a  privat«i,  and  said  action  was  erroneous. 

It  necessarily  follows  that  the  action  withoUling  payment  of  the  pension  at  present 
allowed  to  reimlrurse  the  Government  for  excess  of  payments  made  to  the  pen- 
sioner as  of  the  rank  of  captain  was  likewise  error. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pensions^ 

March  29,  1900. 

Charles  Hebel,  late  private,  Company  G,  Sixth  Ohio  Volunteer 
Infantry,  and  Captain  Company  K,  One  Hundred  and  Eigfhty-sixth 
Ohio  Volunteer  Infantry,  was  originally  pensioned  under  the  provisions 
of  the  general  pension  law  for  chronic  diarrhea  from  September  18, 1S65, 
the  date  of  his  discharge  from  his  term  of  service  in  Company  K,  One 
hundred  and  eighty-sixth  Ohio  Volunteer  Infantry,  as  of  the  rank  and 
at  the  rates  of  pension  provided  for  a  captain  in  the  Army  of  the  United 
States. 

On  May  23,  1898,  his  pension  certificate  was,  after  due  and  legal 
notice,  reissued  to  reduce  his  pension  for  chronic  diarrhea  from  the 
rating  of  a  captain  to  the  rates  provided  by  law  for  a  private,  upon  the 
ground  that  it  was  shown  by  the  official  record  of  his  military  service 
that  said  disease  had  originated,  and  he  had  been  treated  therefor 
during  his  first  term  of  military  service,  while  serving  as  a  private  in 
Company  G,  Sixth  Ohio  Volunteer  Infantry,  and  said  pension  as  private 
was  made  to  commence  from  February  14, 1863,  the  date  of  his  discharge 
from  his  term  of  service  in  Company  G,  Sixth  Ohio  Volunteer  Infantry, 
deducting  the  period  of  his  subsequent  service  in  Company  K,  One 
hundred  and  eighty-sixth  Ohio  Volunteer  Infantry,  and  payment  of 
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said  pension  was  withheld  and  is  still  being  withheld  from  said 
pensioner  to  reimburse  the  Government  for  the  excess  of  pension 
erroneoasly  paid  him  as  of  the  rank  of  captain. 

From  the  action  reducing  his  rate  of  pension  and  withholding  payment 
of  the  same,  as  aforesaid,  this  appeal  was  taken  by  the  pensioner  on 
July  22,  1898. 

This  appellant  has  also  been  allowed  additional  pension  on  account 
of  disease  of  lungs,  but  as  said  disease  was  alleged  and  proved  to  have 
oiMginated  during  his  first  service,  while  serving  as  a  private  in  Com- 
pany G,  Sixth  Ohio  Volunteer  Infantry,  it  is  not  involved  in  the  issue 
presented  by  this  appeal  and  need  not  be  considered  in  connection 
therewith. 

The  official  record  of  the  appellant's  military  service  shows  that  he 
first  enlisted  as  a  private  in  Company  G,  Sixth  Ohio  Volunteer  Infantry, 
aBd  served  therein  as  of  that  rank  from  January  6,  1861,  to  February 
14, 1863,  when  he  was  discharged  upon  a  surgeon's  certificate  of  dis- 
ability, because  of  disease  of  lungs.     He  was  again  enrolled  and 
mastered  into  the  military  service  on  January  3,  1865,  as  second  lieu- 
tenant of  Company  K,  One  hundred  and  eighty-sixth  Ohio  Volunteer 
Infantry,  and  served  therein  as  of  that  rank  until  March  1, 1865,  when 
be  was  mustered  in  as  captain  of  said  company,  and  served  as  such 
until  September  18, 1865,  when  he  was  mustered  out  of  the  service  and 
discharged  with  his  company.    In  his  original  application  for  pension 
the  appellant  alleged  chronic  diarrhea  as  having  been  contracted  in 
line  of  duty  during  his  second  term  of  service  as  captain  of  Company  K, 
One  hundred  and  eighty-sixth  Ohio  Volunteer  Infantry,  about  May  or 
June,  1865,  and  the  origin  of  said  disabling  cause  at  the  time  and  place 
alleged,  the  circumstances  under  which  it  was  contracted,  and  the  con- 
tinuance of  said  disease  thereafter  were  clearly  and  fully  established  by 
the  testimony  of  the  assistant  surgeon  and  colonel  of  said  regiment, 
and  other  reliable  witnesses,  both  medical  and  lay. 

This  evidence  was  deemed  sufficient,  on  the  adjudication  of  the  claim 
by  the  Pension  Bureau,  to  establish  the  service  origin  of  chronic  diar- 
rhea, as  alleged,  and  continuance  of  a  pensionable  disability  therefrom ; 
the  claim  was  admitted,  and  a  pension  allowed  for  said  disability,  at  the 
rating  provided  by  law  for  the  rank  of  captain,  from  September  18, 1865, 
the  date  of  the  appellant's  final  discbarge  from  the  military  service. 

In  1893  the  appellant  filed  an  application  for  additional  pension 
based  on  disease  of  lungs,  alleged  to  have  been  contracted  in  1862, 
during  his  first  term  of  service  as  a  private  in  Company  G,  Sixth  Ohio 
Volunteer  Infantry,  and  in  the  course  of  the  adjudication  of  this  claim 
an  additional  report  relative  to  the  record  of  his  service  in  that 
organization  was  called  for  from  the  War  Department.  This  report, 
which  was  dated  March  6,  1897,  recited  the  fact  that  the  medical 
records  contained  the  statement  that  the  appellant  had  received  medi- 
cal treatment  on  two  occasions  during  his  service  as  a  private  in 
p.  D.— VOL.  10 29 
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Company  G,  Sixth  Ohio  Volunteer  Infantry;  once  on  February  20, 
1862,  for  "constipation,"  and  once  on  April  30, 1872,  for  <* diarrhea," 

This  record  of  treatment  on  one  occasion  for  **  diarrhea, "  not  chronic 
diarrhea,  during  the  appellant's  first  service  is  the  sole  and  only  hasis 
existing  in  tbis  case  for  the  action,  hereinbefore  stated,  from  which 
this  ap]>eal  is  taken. 

There  is  not  a  particle  of  evidence  on  file  tending  to  show  that  the 
appellant  ever  had  diarrhea  at  any  other  time  during  his  first  service 
than  the  one  occasion  mentioned  in  the  record,  and  there  is  no  evidence 
that  he  ever  had  chronic  diarrhea  at  any  time  prior  to  some  time  in 
May  or  June,  1805,  when  he  was  serving  as  captain  of  Company  K, 
One  hundred  and  eighty  sixth  Ohio  Volunteer  Infantry.  A  period  of 
about  three  years  elapsed  between  the  date  upon  which  the  record 
shows  he  was  treated  once  for  "diarrhea"  in  his  first  service  and  the 
date  when  he  is  shown  b^'  testimony,  which  has  been  accepted  as  suffi- 
cient proof  by  the  Pension  Bureau,  to  have  contracted  chronic  diar- 
rhea in  his  second  service,  during  which  period  there  is  not  one  word 
of  testimony  or  evidence  of  any  kind  or  nature  whatever  showing  or 
even  tending  remotely  to  show  the  existence  of  diarrhea  at  any  time, 
or  in  any  degree,  or  of  any  character. 

The  official  record  of  the  appellant's  military  service  in  Company  G, 
Sixth  Ohio  Volunteer  Infantry,  shows  clearly  on  its  face  that  the  "diar- 
rhea" for  which  he  was  treated  on  April  30, 1862,  was  but  an  ordinary 
acute  attack  of  diarrhea,  not  serious  in  character,  of  short  doration, 
and  not  permanent  in  its  effects. 

In  the  first  place,  said  record  does  not  state,  as  was  erroneously 
stated  in  the  notice  of  March  30, 1898,  to  the  appellant  of  the  proposed 
action  reducing  his  rate  of  pension,  that  he  had  "  received  hospital 
treatment  for  chronic  diarrhea"  while  serving  in  Company  G,  Sixtli 
Ohio  Volunteer  Infantry,  nor  could  any  such. meaning  be  fairly  deduced 
from  said  record;  but  it  simply  shows  that  he  received  treatment  on 
one  occasion,  April  30, 1862,  for  "diarrhea."  It  does  not  state  nor 
indicate  in  any  manner  that  the  appellant  was  sent  to  or  treated  in  a 
hospital,  regimental  or  general,  on  this  occasion,  but  simply  that  he 
received  medical  treatment  on  that  day,  and  on  that  day  alone,  for  an 
attack  of  ordinary  diarrhea,  not  chronic  diarrhea,  presumably,  in  the 
absence  of  anything  to  the  contrary  appearing,  in  the  regiment  and  in 
his  (juarters.  The  only  just  and  fair  inference  that  can  be  drawn  from 
said  record  is  that  this  appellant  appeared  at  sick  call  on  said  date 
and  was  prescribed  for  by  the  regimental  surgeon  for  an  acute  attack 
of  diarrhea,  and  this  is  all  there  is  in  it.  Furthermore,  the  record 
shows  that  said  attack  of  diarrhea  could  not  have  been  either  of  long 
duration,  or  serious,  or  disabling  in  character,  or  permanent  in  its 
effects,  for  the  rolls  show  th$it  he  was  present  for  duty  from  the  date  of 
his  enlistment  in  1861  to  November  22, 1862,  when  he  was  left  sick  nt 
Kashville,  Tenn.,  with  disease  of  lungs,  and  was  never  afterwards 
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treated  during  said  service  for  diarrhea,  or  any  other  form  of  bowel 
trouble,  consequently  said  attack  of  diarrhea  on  April  30, 1862,  could 
not  have  been  of  suflficient  importance  or  gravity  to  have  excused 
appellant  from  duty,  even  on  that  day,  or  at  any  time  afterwards  dur- 
ing said  service.    The  appellant  was  discharged  from  his  term  of  serv- 
ice in  Company  G,  Sixth  Ohio  Volunteer  Infantry,  on  February  14, 
18C3,  upon  a  surgeon's  certificate  of  disability,  wherein  it  is  recited  by 
the  captain  of  said  company  that  he  had  served  as  regimental  and 
brigade  bugler  from  July,  1861,  to  October  25, 1862,  since  which  date 
he  bad  been  rendered  unfit  for  any  duty  by  a  pulmonary  disease;  and 
the  assistant  surgeon  in  charge  of  the  regiment  at  the  time  certifies 
therein  that  he  had  carefully  examined  the  appellant  and  found  hiin 
"incapable  of  performing  the  duties  of  a  soldier  because  of  extensive 
adhesions  of  lungs  and  organized  deposits  within  thoracic  cavity. 
There  is  also  evidence  of  tuberculous  deposits  within  lungs.'' 

There  is  not  one  word  in  this  certificate  indicating  that  this  appel- 
lant then  was  or  ever  had  been  previously  disabled  by  chronic  diar- 
rhea, and  the  presumption  of  law  is  that  said  certificate  contained  a 
description  of  all  disabling  causes  present  at  the  time  of  his  discharge. 
This  presumption  has  been  frequently  announced  in  the  decisions  of 
this  Department,  and  has  been  uniformly  applied  and  acted  upon  by 
the  Pension  Bureau  in  the  adjudication  of  pension  claims  where  it 
operated  adversely  to  the  claimant,  and  there  is  certainly  no  reason 
why  it  should  not  apply  with  equal  force  in  this  instance  where  it  would 
operate  to  the  advantage  of  this  appellant. 

The  appellant  swears  positively  that  he  never  had  chronic  diarrhea 
while  serving  in  Company  G,  Sixth  Ohio  Volunteer  Infantry,  that  he 
never  was  treated  for  said  disease  and  was  never  in  hospital  while  in 
that  regiment,  and  the  oflBcial  record  appears  to  fully  support  and  cor- 
roborate him  in  these  statements.  Nor  are  said  statements  to  be 
considered  in  conflict  with  the  record  of  treatment  for  diarrhea  on 
April  30, 1862,  since  it  is  not  to  be  reasonably  expected  that  any  man 
could  remember  every  acute  attack  of  diarrhea  of  not  more  than  a 
day's  duration  that  he  had  had  in  all  his  life.  The  record  of  the  appel- 
lant's first  service  fully  justifies  the  inference  that  the  attack  of 
diarrhea  fof  which  he  was  treated  on  April  30, 1862,  was  so  slight  and 
of  so  little  importance  that  it  failed  to  impress  itself  upon  his  memory. 
It  has  been  frequently  held  by  this  Department  that  a  second  enlist- 
ment raises  the  presumption  that  if  any  disability  had  been  contracted 
in  the  first  service,  the  claimant  had  recovered  therefrom  and  was 
sound  at  the  date  of  the  second  enlistment,  and  this  presumption  will 
stand  until  clearly  disproved.  See  cases  of  John  T.  Taylor  (1  P.  D., 
281);  George  W.  Gemberling  (ibid.,  213);  John  C.  Brown  (ibid.,  321) ; 
William  Bonner  (ibid.,  346);  Wesley  W.  Taylor  (ibid.,  359);  John  H. 
McLaughlin  (2  P.  D.,  85);  David  G.  Runnel  (ibid.,  91);  Fritz  Mueller 
(ibid.,  192);  Everett  Caward  (ibid.,  297). 
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The  ruliiig  aDnounced  in  the  above-cited  decisions  has  been  odI 
formly  applied  by  this  Department  and  the  Pension  Bareaa  in  tlit 
adjudication  of  pension  claims,  where  the  same  are  based  upon  a 
disability  alleged  to  have  originated  during  a  first  term  of  mOitary 
service,  and  claimants  have  been  required  to  overcome  and  rebut  the 
presumption  of  recovery  and  soundness  at  the  date  of  the  second 
enlistment  by  positive,  direct,  and  circumstantial  proof  of  the  existenct: 
and  continuance  of  the  alleged  disability  during  such  interval  as  mav 
have  intervened  between  the  two  terms  of  service,  at  the  date  of  the 
second  enlistment  and  during  the  period  of  the  second  service,  in  order 
to  establish  their  claims. 

In  this  case  more  than  two  and  one-half  years  intervened  between 
the  discharge  of  the  appellant  from  his  first  service  and  the  date  of  his 
second  enlistment,  during  which  time  there  is  not  a  scintilla  of  evidence 
tending  to  show  the  existence  of  diarrhea  in  any  form,  or  that  it  existed 
at  the  date  of  his  enrollment  in  his  second  service,  or  during  said  serv- 
ice prior  to  the  <late  at  which  the  evidence  shows  he  contracted  the 
chronic  diarrhea  for  which  pension  was  originally  allowed  him.  Not 
only  so,  but  the  medical  evidence  filed  in  support  of  the  appellant's 
original  claim  distinctly  states  that  he  was  free  from  chronic  diarrhea 
prior  to  his  second  service.  Consequently,  no  good  reason  can  possibly 
be  assigned  why  the  above-mentioned  presumption  of  recovery  and 
soundness  at  the  date  of  appellant's  second  enlistment  would  not  arise 
in  this  case,  when  it  operates  in  favor  of  his  present  contention,  with 
just  as  much  force  and  efiect  as  if  he  had  alleged  the  origin  of  chronic 
diarrhea  during  his  first  service.  In  the  latter  case  he  would  unques- 
tionably have  been  required  to  prove  by  direct  and  positive  evidence 
the  continuance  of  the  disability  alleged  from  and  after  the  date  of  his 
discharge  from  his  first  service,  and  it  necessarily  follows  that  when  it 
is  asserted  by  the  Pension  Bureau  as  the  basis  of  its  action  in  this  case 
that  the  disability  originated  in  his  first  service,  the  same  proof  would 
be  required  to  overcome  the  presumption  of  recovery  and  soundness 
arising  from  his  second  enlistment.  Said  presumption  would  undoubt- 
edly be  just  as  strong  and  just  as  effective  in  the  one  case  as  in  the 
other,  and  it  makes  no  difference  that  in  this  instance  it  happens  to 
support  and  confirm  the  contention  of  the  appellant. 

In  view  of  the  foregoing  I  am  clearly  of  the  opinion  that  no  connec- 
tion whatever  has  been  established  in  this  case  between  the  acute 
attack  of  diarrhea  for  which  the  record  shows  this  appellant  was 
treated  on  April  30,  1862,  during  his  first  service,  and  the  chronic 
diarrhea  which  the  evidence  shows  he  contracted  while  serving  a* 
captain  during  his  second  service,  and  for  which  he  was  pensioned,  and 
the  action  reducing  this  appellant's  rating  for  chronic  diarrhea  from 
that  of  a  captain  to  that  of  a  private  was  wholly  unwarranted  by  the 
evidence  in  this  case. 

The  foregoing  conclusion  necessarily  carries  with  it  the  question  of 
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i^eimbursement,  so  that  it  is  unnecessary  to  discuss  the  question  raised 
\>y  the  appeal  as  to  the  right  to  withhold  any  part  of  the  pension  at 
present  allowed  the  appellant  to  cover  the  excess  of  pension  alleged  to 
liave  been  erroneously  paid  to  him. 

The  action  of  May  23,  1898,  reissuing  this  appellant's  certificate,  and 
rerating  him  from  date  of  his  discharge  from  his  first  service  for  chronic 
cliarrhea  as  of  the  rank  of  a  private  is,  therefore,  hereby  reversed  and 
set  aside,  and  you  are  requested  to  cause  another  reissue  of  the  appel- 
lant's certificate  to  be  made  restoring  his  pension  for  chronic  diarrhea 
a.8  of  the  rank  of  captain  from  the  date  of  his  discharge  from  his  second 
term  of  service,  deducting  all  intermediate  payments. 


DEATH  C:AUSE— EVIDENX'E— LAY  TESTIMONY. 

Mabia  Harms  (widow). 

Xiay  testimony,  the  only  evidence  adduced  in  the  case  at  bar  relative  to  the  alleged 
oritrin  and  continuance  of  disease  of  kidneys,  is  utterly  inadequate  to  show  the 
existence  at  any  time  of  any  morbid  condition  of  said  organs,  especially'  when 
a  chpiiiical  analysis  and  microscopical  examination  of  the  soldier's  urine  made 
but  two  months  prior  to  his  death  showefl  conclusively  that  he  had  no  organic 
disease  of  kidneys. 

Tirst  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  PensionSj 

March  29, 1900. 

The  pending  appeal  in  the  cases  of  Hinrich  Harms,  deceased,  for- 
merly private,  Company  K,  Eighth  Missouri  State  Militia  Cavalry,  and 
of  Maria,  widow  of  decedent,  respectively,  was  filed  July  5, 1899. 

The  appeal  in  the  Invalid  claim  was  taken  from  Bureau  action  of 
March  20,  1899,  rejecting  the  soldier's  claim  for  additional  pension  on 
account  of  rheumatism  and  disease  of  kidneys,  alleged  to  have  been  of 
service  origin;  and  the  appeal  in  the  widow's  claim  was  taken  partly 
on  the  same  grounds,  namely,  the  refusal  of  tlie  Bureau  to  admit  the 
claim  on  account  of  disease  of  kidneys,  the  alleged  cause  of  the  soldier's 
death,  as  proven  to  have  been  of  service  origin. 

The  soldier's  said  claim  for  additional  pension  was  filed  March  3, 
1802,  and  was  both  legally  and  medically  rejected  a  few  months  there- 
after on  the  ground  that  its  allowance  would  "confer  no  additional 
benefit — claim  having  been  allowed  under  the  act  of  June  27,  1890." 
Tlie  said  claim  was,  however,  subsequently  reopened  and  readjudicated. 
The  second  adjudication  of  the  claim  was  also  adverse,  the  action  spread 
upon  the  brief  face  March  20, 1899,  being  as  follows: 

Keject  alleged  rheumatism  and  disease  of  kidneys;  no  record,  and,  after  special 
examination,. no  other  si^tisfactory  evidence  which  proves  soldier  contracted  said 
causes  of  disability  during  or  because  of  his  military  service. 

The  widow's  said  claim  was  rejected  March  28,  1898,  on  the  ground 
that  the  soldier's  '^death  resulted  irom  disease  of  urinary  organs,  alco- 
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holism  and  seuile  debility,  not  due  to  cause  which  has  been  legally  ac- 
cepted," namely,  *4njury  to  left  testicle,"  the  only  disability  established 
as  of  service  origin. 

It  is  contended,  in  part,  in  the  pending  appeal  by  the  attorney  for 
the  appellant,  that — 

The  origin  in  service  and  line  of  dnty  of  rheumatism  and  disease  of  kidneys  i^ 
shown  by  the  testimony  of  Comrades  Heinrich  Micbaellis,  Heinrich  Haahagan,  ami 
John  K.  Feldman. 

The  oontinuauce  of  rbeaniatinm  and  disease  of  kidneys  in  a  pensionable  degree,  at 
and  from  the  date  of  his  return  from  the  army  to  the  date  of  his  death,  and  that 
Harms  died  of  disease  of  the  kidneys,  is  sliown  by  the  testimony  of  witnesses  Lut- 
jen,  Michaellis,  Roatel,  and  Dr.  A.  R.  Keiffer. 

It  is  also  contended  by  the  attorney  in  the  case  that,  although  the  evi- 
dence on  file  does  show  that  the  soldier  was  in  the  habit  of  gettin«jf 
drunk,  both  before  the  war  and  after  his  discharge  from  the  army, 
which  fact,  it  is  admitted,  might  occasion  some  speculation  respecting 
pathological  and  physiological  results,  there  is,  nevertheless,  the  more 
potent  evidence  pf  comrades,  other  witnesses,  and  of  the  attending  phy- 
sician which  seems  sufficient  ♦  •  •  to  make  imperative  the  resolu- 
tion of  any  doubt  of  the  character  suggested  in  favor  of  the  appellant. 

As  to  the  alleged  rheumatism,  the  only  evidence  adduced  tending 
to  show  its  origin  in  the  service  and  continuance  since  discharge  is  the 
testimony  of  several  comrades  of  the  soldier,  who  state  that  shortly 
before  his  discharge  he  complained  of  pain  in  his  back,  which,  they 
think,  was  rheumatism,  and  of  several  neighbors,  who  testify  to  his 
complaining  of  similar  pains  subsequent  to  his  discharge. 

An  equal  number  of  comrades  and  neighbors  testified  before  a 
special  examiner  of  the  Bureau  that  they  never  knew  or  heard  of  the 
soldier  having  rheumatism. 

It  is  worthy  of  note  that  the  soldier  never  applied  for  a  pension  on 
account  of  rheumatism  until  189U,  twenty-seven  years  after  his  dis- 
charge from  the  service,  although  his  declaration  for  pension  on  account 
of  injury  of  lett  testicle  was  filed  January  2,  1880.  The  certificate  of 
the  medical  examination  of  the  claimant  made  March  16, 1892,  the  last 
examination  held  in  the  case,  shows  that  he  probably  had  some  rheu- 
matism at  that  time,  as  the  findings  of  the  examining  surgeons  was  to 
the  effect  that  some  enlargement,  and  limitation  of  motion,  of  the  left, 
shoulder  and  of  both  knees  then  existed,  which,  they  thought,  was  due 
to  rheumatism;  but  in  no  one  of  the  certificates  of  the  three  prior 
medical  examinations  held  in  the  case  was  there  any  suggestion  of  the 
existence  of  rheumatism.  If  the  objective  conditions  found  at  the 
said  last  medical  examination  were  due  to  rheumatism,  the  said  disease 
was  probably  of  recent  origin,  and  it  was  not  until  its  development 
just  prior  to  his  death  that  the  soldier  sought  to  connect  any  such  dis- 
ability with  his  military  service. 

As  to  the  alleged  '<  pain  in  his  back,  '^  testified  to  by  the  aforesaid 
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comrades  and  neighbors,  it  may  readily  be  accounted  for  by  the  fact 
that  the  soldier  had  incarred  a  severe  injury  of  his  left  testicle  prior  to 
the  advent  of  the  said  pain  in  his  back,  which  injury  caused  certain 
pathological  conditions  of  the  said  organ,  which  persisted  during  the 
balance  of  his  life,  on  account  of  which  he  was  pensi(med.  and  which 
may  have  been  and  probably  was  responsible  for  the  pain  which 
many  years  afterwards  was  diagnosticated  by  several  laymen  as  rheu- 
matism. The  hernioe,  also,  which  came  on  subsequent  to  the  soldier's 
discharge  from  the  service,  could  have  been  responsible  in  a  larjje 
measure  for  the  pain  in  back  complained  of  subsequent  to  the  soldier\s 
discharge  from  the  service. 

The  evidence  adduced  in  regard  to  the  alleged  rheumatism  is  there- 
fore utterly  inadequate  to  show  that  the  soldier  contracted  any  such 
disability  in  the  service  or  suflered  therefrom  at  the  date  of  his  dis- 
charge or  at  any  time  thereafter  prior  to  the  year  in  which  he  die<l. 

And  the  evidence  adduced  relative  to  the  origin  and  continuance  of 
the  alleged  disease  of  kidneys  is  still  more  insufficient — in  fact,  it  is 
utterly  inadequate  to  establish  the  existence  of  any  pathological  condi- 
tion of  those  organs  at  any  time  prior  to  the  date  covered  by  the 
testimony  of  Dr.  Keifier,  as  the  testimony  upon  which  it  is  sought  to 
show  that  the  soldier  contracted  said  disease  while  in  the  service,  and 
continued  to  suffer  therefrom  ever  afterwards,  up  to  the  date  of  his 
death,  is,  with  the  exception  of  the  said  testimony  of  Dr.  Keiffer,  that  of 
three  laymen,  the  same  persons  who  testified  in  regard  to  the  origin 
antl  continuance  of  rheumatism,  one  of  whom  signs  his  name  by  mark, 
and  all  of  whom  appear  to  base  their  alleged  knowledge  as  to  the  exist- 
ence, in  the  service  and  subsequent  thereto,  of  disease  of  kidneys  on 
the  fact  that  the  soldier  had  a  pain  in  his  back  over  the  kidneys — the 
same  subjective  symptom  upon  which  they  also  diagnosticated  rheu- 
matism. Disease  of  kidneys  is,  however,  a  condition  the  existence  of 
which  can  not  be  established  by  any  such  testimony.  Even  a  physician 
is  not  competent  to  testify  to  the  existence  in  any  given  case  of  any 
morbid  condition  of  the  kidneys,  ante-mortem,  unless  he  has  made  a 
careful  analysis,  either  chemical  or  microscopical,  preferably  both,  of 
the  urine  of  the  person  claiming  to  have  some  disease  of  those  organs. 

The  only  medical  evidence  on  file  or  obtainable  touching  upon 
the  alleged  disease  of  kidneys  is  an  affidavit  of  Dr.  A.  E.  Keiffer,  exe- 
cuted April  29,  1892,  and  a  depositionof  the  said  physician  taken  Janu- 
ary 7, 1897,  by  a  special  examiner  of  the  Bureau.  The  doctor  stated  in 
his  said  affidavit  that  he  had  been  the  soldier's  family  physician  for 
over  eight  years,  and  further  said — 

•  *  *  At  present  he  is  suiferiii^  from  hiPinaturia  of  severe  type  and  several 
days'  daration,  aud  is  in  immediate  danger  of  death.     He  may  die  any  day. 

In  his  deposition  the  doctor  deposed  and  said,  in  part: 

He  was  a  man  at  one  time  that  was  a  tough  aud  rngged  old  feHow,  bat  after  I 
knew  him  be  was  broken  ill  health.     *     •     -     He  died  in  the  spring  of  1892.     •     *     * 
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The  rause  of  death  was  some  trouble  with  his  iiriuniy  apparatus.     *     *     * 

I  remember  he  haU  blood  in  hiit  urine  (hiemntnria  of  kidueys).  He  had  an  attack 
of  that  trouble  some  months  liefore  that,  and  then  during  his  last  sickuess*  had  a 
recurrence.  Now,  whether  that  was  the  Immediate  cause  of  death  or  whether  he 
had  an  attack  of  pneumonia  with  it,  I  am  unable  to  remember.  It  seems  to  ine 
s<»inetimes  that  the  old  fellow  had  pneumonia,  what  we  call  intercurrent  pneanionia 
setting  in  during  the  course  of  some  other  trouble,  but  I  would  not  want  to  stat-e  it 
as  a  fact.     *     *     • 

Hfematuria  is  a  common  disability  among  old  people,  so  I  have  no  idea  what 
CHimed  it.  A  man  may  have  blood  in  his  urine  due  to  many  complaints.  I  supposed 
in  his  case  it  was  due  to  a  granular  kidney — that  was  my  supposition. 

I  probably  treated  him  for  three  weeks  during  his  final  sickness.     •     *     - 

I  know  he  had  blood  in  the  urine,  was  prostrated,  and  at  the  last  was  delirious. 

*     •     • 

I  think  the  man  was  more  or  less  rheumatic,  but  I  don't  know  that  I  ever  treated 
him  for  same.     •     •     * 

I  never  made  any  microscopical  examinatinu  of  the  soldier's  urine,  but  from  his 
being  an  old  man,  and  blood  in  his  urine,  I  believe  the  cause  of  death  was  a  ^annlar 
kidney ;  at  any  rate,  I  presume  that  the  death  cause  was  the  pathological  condition 
upon  which  the  hiematuria  depended.     "     "     ' 

I  can't  give  any  more  facts  in  the  case  than  I  have. 

Haematuria,  or  hematuria  (blood  in  the  urine),  ''may  be  due  to  injury, 
local  disease,  general  disorder,  or  the  presence  of  entozoa."     (Gould). 

The  following  division  of  the  causes  of.haBmaturia  is  given  by 
Osier : 

(1)  General  diseases. — The  malignant  forms  of  the  aeute  specitic  fevers,  such  as 
smallpox,  malaria,  yellow  fever,  etc.,  scurvy,  purpura,  and  hfl>mophilia. 

(J)  lii-nal  causes.— Acntc  congestion  and  mdammation,  as  in  Bright's  disease,  or 
the  effect  of  toxic  agents,  such  as  turpentine,  carbolic  arid,  and  cantbarides.  •  ^  * 
Keiial  infarction,  as  in  ulcerative  endocarditis.  New  growths,  in  which  the  bleed- 
ing is  profuse.     *     *     *     Stone  in  the  kidney  is  a  frequent  cause.     •     •     * 

(,;)  Affections  of  the  urinary  passages. — Stone  in  the  ureter,  malignant  diseases  or 
ulceration  of  the  bladder.  The  presence  of  a  calculus,  parasites,  and,  very  rarely, 
ruptured  veins  in  the  bladder.     *     »►     * 

{4)  Traumatism. — Injuries  may  produce  bleeding  from  any  part  of  the  urinary 
p:iS8ages.     *     *     * 

The  same  author  also  speaks  of  *' malarial  hfiematuria  which  prevails 
in  certain  districts,"  and  says  tliat  *'it  is  important  to  distinguish 
between  blood  coming  from  the  bladder  and  from  the  kidneys,  though 
this  is  not  always  easy." 

It  does  not  appear  from  the  testimony  of  Dr.  Keiffer  that  he  ever 
made  a  chemical  analysis  of  the  soldiers  urine.  He  stated,  however, 
in  his  aforesaid  deposition,  that  he  had  not  made  a  microscopical  exami- 
nation of  the  same,  and  it  is  altogether  improbable  that  he  examined 
it  with  the  spectroscope.  His  diagnosis  of  hiiematuria  was  therefore, 
in  all  probability,  based  merely  upon  the  color  of  the  urine.  And  his 
theory  that  the  hfcmaturia  was  caused  by  a  granular  kidney  was  not 
only  purely  speculative  on  his  ])art,  but,  as  will  soon  be  seen,  was  an 
error  of  diagnosis. 

That  the  soldier  did  not  have  granular  kidneys  (chronic  interstitial 
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nephritis;  cbroiiic  Bripjht's  disease)  is  clearly  shown  by  the  findings  of 
the  board  of  surgeons  by  which  he  was  examined  March  16, 1892,  less 
than  two  months  prior  to  his  death. 

The  certificate  of  that  examination  states  in  part: 

Disease  of  kidneys. — We  find  do  disease  present;  no  albumen^  sugar,  or  casts  in 
urine.     Urine  normal  under  the  tests,  both  chemical  and  microscopic. 

Inasmuch  as  Dr.  Keififer  did  not  make  an  analysis  of  the  soldier's 
urine  with  a  view  to  confirming  his  aforesaid  diagnosis,  the  findings  of 
the  said  board  of  examining  surgeons  must  be  accepted  as  correct  and 
as  demonstrating  the  error  of  the  doctor's  theory  that  "  a  granular 
kidney"  was  responsible  for  the  alleged  hiematuria. 

In  view  of  the  facts  above  set  forth,  the  Department  holds  that  the 
contentions  of  the  attorney  in  this  case  relative  to  the  soldier's  claim 
for  additional  pension  have  not  been  and  can  not  be  sustained,  and 
that  the  action  appealed  from  in  the  said  claim  was  not  error.  The 
said  action  is  therefore  hereby  affirmed. 

Relative  to  the  widow's  aforesaid  claim  for  pension  in  her  own  right, 
but  little  more  is  necessary  to  be  said  than  has  already  been  set  out 
herein,  in  passing  upon  the  merits  of  the  soldier's  said  claim  for 
additional  pension,  in  order  to  show  that  her  alleged  title  to  a  pension 
rests  upon  no  firmer  foundation  than  did  that  of  her  late  husband,  on 
account  of  whose  death  her  claim  is  based. 

The  only  contention  set  up  in  the  pending  appeal  in  regard  to  action 
appealed  from  in  the  widow's  claim  is  that — 

There  is  nothing  in  the  record,  or  otherwise  in  the  way  of  evidence,  which  appears 
to  warrant  any  conclusion  as  to  the  cause  of  death  (the  soldier's)  thiin  that  set  forth 
by  Dr.  Keiffer  in  his  original  affidavit  and  repeated  in  his  testimony  before  the 
special  examiner,  to  wit,  hiumaturia. 

The  Bureau,  in  the  adjudication  of  the  said  claim,  considered  that 
three  factors  entered  into  the  cause  of  the  soldier's  death,  namely, 
"  disease  of  urinary  organs,  alcoholism,  and  senile  debility."'  The  last 
two  factors  can,  of  course,  be  eliminated  from  consideration  as  having 
any  connection  whatever  with  his  military  service,  but  that  they  con- 
tributed more  or  less  toward  hastening,  or  even  causing,  his  death  is, 
in  the  opinion  of  the  Department,  quite  clearly  shown  by  the  facts 
presented  in  the  case. 

The  appellant,  through  her  aforesaid  attorney,  seeks  to  show  that 
the  '•  haimaturia,"  which  Dr.  Keift'er  states  was  manifested  just  prior 
to  the  soldier's  death,  and  which,  he  thinks,  was  symptomatic  of  the 
existence  of"  a  granular  kidney,"  was,  as  a.  matter  of  fact,  due  to  the 
alleged  disease  of  kidneys  of  service  origin,  and  that  said  disease 
was  the  prime  and  only  cause  of  her  husband's  demise. 

"Disease  of  urinary  organs,"  one  of  the  factors  accepted  by  the 
Bureau  as  entering  into  the  cause  of  the  soldier's  death,  includes,  of 
course,  the  kidneys  as  well  as  the  bladder  and  other  structures  con- 
cerned in  the  process  of  the  secretion  and  elimination  of  the  urine, 
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some  morbid  condition  of  any  one  of  which  structares,  as  heretofore 
shown,  could  have  been  responsible  for  the  said  hsematuria.  Inasmuch, 
however,  as  no  post-mortem  was  held  in  the  case  it  is  impossible  to 
determine  at  this  time  which  particular  organ,  or  organs,  of  the  urinary 
system  caused  the  presence  of  blood  in  the  soldier's  urine,  or  the  extent 
to  which  any  existing  morbid  condition  of  said  organ  or  organs  was 
concerned  in  the  causation  of  his  death. 

That  the  soldier's  death,  however,  was  not  due  to  any  pathologic  con- 
dition of  his  kidneys  arising  from  his  military  service  is  so  clearly  and 
conclusively  shown  as  to  render  any  further  discussion  of  that  phase  of 
the  question  quite  superfluous.  This  question,  then,  being  thus  satis- 
factorily determined,  there  is  no  further  point  raised  by  the  appellant 
which  remains  to  be  considered. 

Therefore,  it  is  held  by  the  Department  that  the  action  of  the  Bureau 
in  the  widow's  claim,  from  which  the  pending  appeal  was  taken,  was 
not  error.    The  said  action  is  hereby  affirmed. 


PKAC'TICJE— DISMISSAI^APPKALS— ACT  .JUNE  «7,  1800. 

Charles  A.  Sampson. 

The  filing  of  a  aocouil  application  for  pensiou  under  the  act  of  June  27,  1890,  while 
an  appeal  from  tbe  rejection  of  a  former  application  is  pending,  is  not  a  jr(M>d 
<;round  for  dismi8siu<2:  the  appeal  unless  the  applicant  expressly  or  iuipli'dly 
asks  to  have  the  first  application  reconsidered. 

Medical  examination  under  the  first  application  bhowed  nodisability  except  a  slight 
:il!ection  of  the  heart,  and  that  was  not  found  at  a  subsequent  examination. 
Age,  57  years;  height,  5  feet  10*  inches;  weight,  165  pounds. 

Held:  That  a  pensionable  disability  did  not  exist  at  the  date  of  tiling  the  first 
application. 

First  AHsistant  Secretary  Byan  to  the  Commissioner  of  Pensions j  Decem- 
ber 23,  1899. 

Charles  A.  Sampson,  formerly  an  acting  gunner  in  the  United  States 
Navy,  tiled  on  Juue  1, 1897,  through  his  attorney,  M.  G.  Wright,  of  this 
city,  an  application  for  pension  under  the  act  of  June  27,  1890,  which 
was  rejected  by  your  bureau  in  March,  1898,  on  the  ground  that  a  rata- 
ble disability  under  the  act  of  Juue  27, 1890,  was  not  shown.  From 
that  action  an  a])peal  was  taken  on  April  23,  1898,  the  contention 
therein  being  that  the  rejection  was  contrary  to  the  evidence. 

Subsequently,  on  September  6,  1898,  while  the  appeal  was  still  i)end- 
ing,  he  filed  another  application  in  your  bureau.  On  July  13, 1899,  you 
reported,  without  transmitting  the  papers,  that  the  claim  had  been 
reopened  for  further  consideration  ''upon  the  filing  of  a  claim  coveriug 
the  point  appealed  from/^  and  recommended  that  the  appeal  be  dis- 
missed. The  appeal  was  dismissed  on  July  28, 1899.  The  application 
filed  September  0,  1898,  was  rejected  by  your  bureau  July  21,  1899,  ou 
the  ground  ''no  ratable  disability." 
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Id  a  letter  filed  August  15,  1899,  tbe  attorney  protests  against  the 
dismissal  of  his  appeal  filed  April  23,  1898,  and  says: 

I  subuiit  that  tbe  action  of  the  bureau  Id  receding  from  the  action  appealed  from 
and  then  reaffirming  its  former  action  can  not  properly  dispose  of  my  appeal.  I 
appealed  from  a  particular  action  of  the  bureau,  which  I  contended  was  not  in 
accord  with  the  law  and  evidence,  and  I  submit  that  whether  my  appeal  was  well 
taken  can  not  bo  determined  in  this  manner.  I  respectfully  insist  upon  a  decision 
of  the  ([uestions  raised  in  my  appeal  of  April  23,  1898. 

Upon  examination  of  the  papers  it  appears  that  the  claimant  in  his 
application  filed  September  6,  1898,  did  not  ask  to  have  the  same  con- 
sidered under  the  provisions  of  the  act  of  March  6, 1896,  or  in  any 
other  way  manifest  a  desire  to  have  his  original  application  reconsid- 
ered by  your  bureau. 

On  the  other  hand,  it  does  not  appear  that  said  original  application 
was,  in  fact,  reconsidered  by  your  bureau  or  treated  as  an  open  and 
pending  claim  at  any  time  subsequent  to  its  rejection  in  March^  1898. 
You  did  not,  as  a  matter  of  fact,  recede  from  that  rejection,  nor  was 
there  any  likelihood  that  you  would  do  so.  Under  these  circumstances 
I  am  of  the  opinion  that  the  filing  of  the  application  of  September  6, 
1898,  did  not  operate  as  a  withdrawal  of  the  aiipeal  then  pending 
before  the  Department. 

The  rules  prohibit  an  applicant  from  appealing  a  claim  and  at  the 
same  time  continuing  to  prosecute  it  before  your  bureau;  they  do  not 
prohibit  him,  however,  from  appealing  one  claim  and  prosecuting  before 
the  bureau  another  separate  and  distinct  claim.  I  think  the  claim  filed 
September  6, 1898,  must  be  regarded  as  a  separate  and  distinct  claim 
from  the  one  filed  June  1, 1897,  as  they,  in  effect,  claim  pension  from 
different  dates.  When  a  claimant,  in  his  later  application,  filed  while 
an  appeal  from  the  rejection  of  a  former  application  is  pending,  makes 
a  distinct  request  to  have  the  former  application  reconsidered,  or  where 
he  files  evidence  with  a  view  to  having  it  reopened,  or  where  upon  a 
review  of  the  evitlence  you  find  reason  to  recede  from  the  action  upon 
the  former  application,  the  case  is  otherwise,  and  an  appeal  will  not  be 
entertained  until  final  action  shall  have  been  taken  by  you.  In  the 
case  now  under  consideration  the  appeal  filed  April  23, 1898,  has  been 
reinstated  and,  having  been  reached  in  the  regular  order,  will  now  be 
considered. 

The  claimant  alleged,  in  his  original  application,  that  he  was  unable 
to  earn  a  support  by  manual  labor  by  reason  of  rheumatism,  disease  of 
heart,  impaired  vision,  disease  of  urinary  organs,  lameness  of  back  and 
limbs,  and  debility.  Medical  examination  on  December  1, 1897,  showed 
no  evidence  of  rheumatism,  or  disease  of  the  urinary  organs,  or  lame- 
ness of  the  back  or  limbs.  As  to  his  eyes,  the  board  reported  that  they 
found  distant  vision;  and  as  to  his  heart  they  said: 

Heart  apex  at  normal  point.  We  find  a  mitral  murmur,  very  low  tone ;  force  weak ; 
no  hypertrophy  or  dilatation ;  pulse  on  exercise  is  96;  no  intermission;  no  oedema; 
no  cyanosis;  no  dyspnsea.    Disability  6/18. 
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No  otber  disability  was  found.  Claimant  was  57  years  old,  5  feet  lOi 
inches  in  beight,  and  weighed  165  poands. 

Two  neighbors  testified  in  an  affidavit  filed  December  11, 1897,  that 
he  had  not  been  able  to  perform  manual  labor  a  good  part  of  the  time 
for  the  past  five  years,  and  that  for  the  past  seven  or  eight  months  he 
had  been  totally  disabled  for  performing  manual  labor.  This  testimony 
can  not  be  accepted  as  outweighing  the  report  of  the  examining  board, 
which  failed  to  show  any  disability  that  would  render  the  claimant 
unable  to  earn  a  8upi)ort  by  manual  labor.  It  may  be  proper  to  add 
that  an  examination  by  another  board,  on  March  1, 1899,  failed  to  dis- 
close any  symptoms  of  heart  disease. 

After  .careful  consideration  it  is  believed  that  the  action  of  your 
bureau  was  correct,  and  the  same  is  therefore  affirmed. 


ATTORNEY'S-FORFEITURE— E\^DENCE. 
JEBO^IE   FETTERLY  (CLAIMANT). 

Taber  &  Whitman  (attorneys). 

First.  Attorneys  are  required  to  call  up  a  pensiou  claim  witbiu  a  year  from  the 
time  they  prima  facie  completed  it,  if  another  attorney  has  appeared  in  the 
claim  during  said  year;  bat  if  no  other  has  appeared  in  the  claim  antil  aAer 
the  expiration  of  said  period,  then  tlie  attorney  of  record  will  have  preserved 
his  rights,  provided  he  has  filed  a  call  slip  at  any  time  before  the  appearance  of 
Buch  other  in  the  claim  and  subsequent  to  its  completion. 

Second.  Evidence  as  to  nonvicious  habits  is  not  required  in  claims  for  increase  of 
pension  under  the  act  of  June  27,  1890,  based  upon  disability  due  to  diseases  or 
when  based  upon  disability  dae  to  hernia,  varicocele,  and  varicose  veins  which 
have  developed  in  the  ordinary  pursuits  of  the  claimant  and  are  not  due  to 
traumatic  causes,  unless  called  for  by  the  Bureau. 

First  Assistant  Secretary  Thomas  Ryan  to  the  Commissioner  of  Pe7isionSj 

April  16,  1900. 

Messrs.  Taber  &  Whitman,  of  Washington,  D.  C,  on  January  15, 
1900,  entered  an  appeal  from  the  action  of  the  Bureau  denying  them 
further  recognition  as  attorneys  in  the  claim  for  increase  of  pension, 
under  the  act  of  June  27,  1800,  of  Jerome  Fetterly,  who  served  in  Com- 
pany I,  Twelfth  Wisconsin  Volunteer  Infantry. 

Jerome  Fetterly  was  in  receipt  of  pension  under  the  act  of  June  27, 
1890,  at  the  rate  of  $0  per  month,  on  account  of  disease  of  left  testicle 
and  disease  of  both  hands,  when,  in  life  behalf,  on  June  28,  1897,  the 
appellants  filed  a  declaration  for  increase  of  i>ension  under  said  act,  in 
which  were  alleged  as  disabling  causes,  in  addition  to  those  above 
mentioned,  chronic  diarrhea,  effects  of  measles  and  sunstroke,  general 
debility,  and  disease  of  bladder.  On  September  13,  1899,  they  filed  a 
request  for  medical  examination. 
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Abe  Axtell,  of  Grants  Pass,  Oreg.,  iu  behalf  of  Mr.  Fetterly,  filed 
April  11, 1899,  another  declaration  for  increase  of  pension  under  the  act 
of  June  27, 1890,  in  which  he  alleged  disease  of  left  testicle  and  of  both 
hands,  rheumatism,  and  disease  of  heart.  Said  declaration  contained 
a  power  of  attorney  in  Mr.  Ax  toll's  favor. 

The  appellants  are  denied  farther  recognition  upon  the  ground  that 
under  rule  12  they  forfeited  their  rights  by  neglecting  the  case  for  more 
than  one  year,  in  this  that  they  have  not  filed  any  evidence  as  to  non- 
vicious  habits,  and  hence  have  not  completed  the  case;  tbat  more  than 
a  year  has  elapsed  from  the  date  they  last  rendered  material  service, 
therefore  they  are  chargeable  with  neglect;  that  the  pensioner  has 
seen  fit  to  appoint  another  attorney  in  the  claim,  and  such  attorney  is 
entitled  to  recognition,  as  appellants  have  forfeited  their  rights  to  fur- 
ther recognition. 

The  appellants  contend  there  can  be  no  neglect  upon  the  part  of  an 
attorney  in  a  claim  for  increase  under  the  act  of  June  27, 1890,  until 
after  a  call  has  been  made  by  the  Bureau  notifying  the  attorney  of  its 
requirements.  In  other  words,  they  contend  that  a  claim  for  increase 
under  the  act  of  June  27, 1890,  is  complete  upon  filing  a  declaration  for 
increase. 

It  is  a  recognized  ^principle  in  the  practice  that  when  an  attorney  has 
prima  facie  completed  a  claim  he  is  chargeable  with  neglect  only  upon 
notice  of  its  further  requirements  and  his  failure  to  comply  therewith 
within  the  time  allotted  by  the  rules.  So  if  a  claim  for  straight 
increase  under  the  act  of  June  27, 1890,  is  prima  facie  completed  by  an 
attorney  when  he  files  a  properly  executed  declaration,  it  follows  upon 
the  principle  above  cited  that  no  further  efforts  are  necessary  for  the 
preservation  of  the  attorney's  rights  until  he  is  notified  of  the  require- 
ments of  the  claim. 

The  claim  for  increase  under  the  act  of  June  27, 1890,  in  behalf  of 
Mr.  Fetterly  was  filed  by  the  appellants  on  June  28, 1897.  Within  less 
than  a  year  from  that  date,  viz,  on  April  9, 1898,  the  Secretary  of  the 
Interior  approved  a  Treatise  on  the  Practice  of  the  Pension  Bureim 
governing  the  adjudication  of  the  army  and  navy  pensions,  compiled 
by  the  order  of  the  Commissioner  of  Pensions.  Hence  appellants  are 
not  chargeable  with  neglect  on  the  date  of  the  approval  of  said  treatise 
by  the  Secretary  of  the  Interior.  Furthermore,  Mr.  Axtell  did  not 
appear  in  the  claim  until  September,  1899.  So  any  contest  as  to  title 
for  recognition  should  be  determined  according  to  the  instructions  con- 
tained in  said  treatise. 

On  page  98  thereof,  relative  to  the  subject  of  proof  as  to  non-vicious 
habits,  are  found  directions  as  follows: 

First.  When  a  certitlcate  of  medical  examination  shows  there  is  no  evidence  of 
▼icions  habits  that  report  w'ill  be  accepted  in  the  absence  of  any  evidence  or  reason- 
able presumption  to  the  contrary  as  determining  the  question  of  vicious  habits  in 
claims  based  upon  disease,  but  if  nothing  is  stated  in  such  certiiicate  relating  to 
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the  habita  of  the  claimant  the  testimoDy  of  two  credible  and  competent  witneeset, 
or  of  the  family  phyBician,  is  required  to  prove  that  the  diseases  alleged  are  not  due 
to  Ticions  habits.  The  same  rale  will  apply  to  claims  on  account  of  hernia,  varico- 
cele, and  varicose  veins,  when  those  disabilities  have  developed  in  the  ordinary  pur- 
suits of  the  claimant's  occupation  and  are  nf»t  due  to  truumatic  causes. 

On  page  102  of  said  treatise,  uDder  the  subject  of ''  Claims  for  increase 
of  pension  under  the  act  of  June  27, 1890,"  it  is  directed  that — 

The  rule  with  regard  to  proof  of  non-vicious  habits  applies  to  the  new  disabling 
causes  the  same  as  in  original  claims. 

The  new  disabling  causes  ui>on  which  this  claim  for  increase  is  based 
are  diseases.  Therefore  it  will  be  understood  that  the  appellant^s 
contentions,  the  Bureau  report,  and  what  is  said  in  this  decision  are 
directed  to  the  question  of  the  proof  required  and  the  proceedings  in 
claims  for  increase  under  the  act  of  June  27,  1890,  based  upon  dis- 
ability due  to  diseases  which  are  alleged  as  new  disabling  causes,  in 
the  particular  case.  Hence  there  will  be  no  reason  for  applying  what 
follows  in  this  decision  to  any  other  conditions  of  fact  that  may  arise  in 
claims  for  increase  under  the  act  of  June  27, 1890.  than  the  particular 
conditions  here  enumerated  and  as  plainly  set  forth  in  said  treatise  in 
the  part  herein  quoted. 

In  the  report  of  the  Bureau  it  is  argued  that — 

In  claims  for  increase  of  pensions  under  the  act  of  June  27,  1890,  in  which  addi- 
tional disabling  causes  are  alleged,  the  same  reason  exists  for  requiring  attorneye 
to  file  evidence  that  such  disabling  causes  are  not  the  resnlt  of  vicious  habits  as 
exists  in  original  claims  under  said  act. 

There  has  been  an  unsettled  state  as  to  the  rules  of  practice  relative 
to  an  attorney's  duty  as  to  filing  evidence  of  non-vicious  habits. 
Attorneys  have  contended  that  no  evidence  was  necessary;  that  the 
practice  required  none.  However,  when  the  question  arose  as  to  the 
fee  to  be  allowed  in  claims  for  increase  of  pension  under  the  act  of 
June  27, 1890,  long  arguments  were  made  by  attorneys  upon  appeals 
to  the  Department  from  actions  of  the  Bureau  refusing  to  pay  a  fee  in 
excess  of  $2  to  show  the  amount  of  labor  involved  in  securing  the 
allowance  of  a  claim  for  increase,  and  that  a  fee  of  $10  was  not  more 
than  a  reasonable  compensation.  They  particularized  the  services  to 
be  rendered  in  such  claims  and  contended,  among  other  things,  that 
evidence  as  to  nou vicious  habits  wa«  necessary.  The  conclusion  was 
reached  by  the  Department  that  the  payment  of  a  fee  in  excess  of  $2 
in  claims  for  increase  of  pensions  under  the  act  of  June  27, 1890,  was 
forbidden.  It  may  have  been  that  at  times  the  practice  required 
unnecessary  evidence  in  such  claims.  It  was  a  difficult  task  to  lay 
down  a  practice  that  would  insure  the  Government  against  the  perpe- 
tration of  frauds  and  at  the  same  time  insure  the  rights  of  beneficiaries. 
By  experience  it  was  learned  in  the  course  of  time  what  evidence  was 
necessary  to  establish  claims  for  increase,  and  this  with  the  legist 
possible  burden  to  a  claimant.    The  result  was  that  the  practice  was 
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simplified  and  proof  of  facts  once  required  to  be  shown  by  the  affidavits 
of  witnesses  was  not  required  when  shown  by  other  and  more  satis- 
factory means. 

Furthermore,  the  practice  in  one  particular  was  dependent  and  was 
made  possible  by  the  practice  in  another  particular  governing  in  the 
proceedings  in  pensions  claims.  Formerly  the  diseases  or  injuries 
approved  as  causing  the  claimant's  disability  for  performing  manual 
labor  were  enumerated  in  the  certificate  issued  in  claims  for  pension 
under  the  aet  of  June  27^  1890;  for  some  time  there  has  been  a  change 
in  the  practice,  and  causes  of  disability  are  not  now  enumerated  in 
pension  certificates.  When  such  certificates  contained  mention  of  the 
causes  of  disability  approved  by  the  Bureau,  it  was  possible  for  an 
attorney  to  ascertain  which  of  the  causes  alleged  as  the  basis  of  a 
claim  for  increase  were  newly  alleged;  he  was  thus  enabled  to  limit 
the  evidence  as  to  nonvicious  habits,  and  other  proof  when  necessary, 
to  these  newly  alleged  causes.  But,  in  view  of  the  change  above 
noted,  I  think  that  these  appellants  aptly  say  they  are  unable  to  ascer- 
tain from  any  source  that  is  open  to  them  what  new  causes  of  disability 
they  have  alleged,  and,  therefore,  if  required  to  file  any  evidence  as  to 
nonvicious  habits,  they  could  do  nothing  more  than  file  duplicate 
evidence. 

In  view  of  the  fact  that  the  Treatise  on  Practice  referred  to  has  been 
approved  by  the  Secretary  of  the  Interior,  and  the  question  as  to  appel- 
lants' title  to  recognition  arises  under  the  instructions  contained  in  said 
treatise,  it  is  only  necessary  to  determine  whether,  under  the  condi- 
tions arising  in  this  case,  the  filing  of  evidence  as  to  nonvicious  habits 
by  an  attorney  is  necessary  for  the  preservation  of  his  rights  to  the 
attorneyship.  In  my  opinion,  such  evidence  is  not  necessary  unless 
it  is  called  for  by  the  Bureau.  In  this  claim  a  call  for  such  evidence 
has  not  been  made.  Therefore  it  can  not  be  held  that  the  appellants 
have  forfeited  their  right  to  further  recognition  from  the  fact  that  they 
have  not  filed  evidence  as  to'nonvicious  habits. 

The  Bureau  also  submits  that  appellants  are  in  default  under  rule  12 
because  of  their  failure  to  call  up  the  case  within  the  proper  time.  The 
rule  is  that  after  an  attorney  has  prima  facie  completed  a  claim — that 
is,  filed  such  evidence  as  he  is  expected  to  file  without  a  call  by  the 
Bureau — he  must  call  up  the  case.  A  further  requirement  of  the 
practice  in  this  particular  is  that  the  call  must  be  within  a  year  (a 
reasonable  time)  from  the  time  the  claim  was  prima  facie  completed 
if  another  attorney  has  appeared  in  the  case  during  that  period,  but  if 
such  other  does  not  appear  in  the  claim  until  a  later  date,  then  a  call 
will  preserve  the  rights  of  the  attorney  of  record  if  filed  at  any  time 
prior  to  the  appearance,  of  such  other  in  the  case.  In  default  thereof 
the  attorney  of  record  forfeits  his  rights. 

Galls  for  status  for  many  years  have  been  regarded  as  a  means  for 
preserving  an  attorney's  rights.    The  filing  of  such  calls  is  construed 
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as  requests  for  action  when  tbere  is  delay  in  the  adjudication  of  a 
claim.  Calls  for  status  may  be  the  only  documents  in  a  claim  filed  by 
the  attorney,  as  in  a  claim  for  increase  like  the  one  under  considera- 
tion, where  the  claimant  himself  forwards  the  declaration  to  the  Boreaa 
indorsed  as  filed  by  the  attorney  who  is  therein  appointed  to  prosecute 
the  case.  I  see  no  reason  why  the  practice  should  be  modified  in  tbis 
instance.  The  appellants  state  that  they  called  up  the  case  September 
6,  ISOS.  Xo  documents  emanating  from  the  appellants  are  fouud 
among  the  papers  from  June  28,  1807,  the  date  they  filed  the  declara- 
tion, to  September  13, 1890,  when  they  did  file  a  call  for  status  (request 
for  examination).  This  call  was  not  filed  until  five  months  after  Mr. 
AxteU  appeared  in  the  claim,  and  not  until  more  than  a  year  had 
elapsed  from  the  time  they  filed  the  declaration.  For  this  reason, 
under  rule  12  of  the  rules  of  practice,  the  appellants  forfeited  their 
rights  in  the  ease.  As  they  have  been  superseded  in  the  attorneyship, 
action  denying  them  further  recognition  was  proper. 
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This  rule  is  cited  by  the  Bureau  in  its  report  upon  the  appeal  of  Mr. 
Morris  herein. 

This  conclusion  was  reached  upon  reasoning  that  the  Bureau  is 
authorized  by  law  to  determine  questions  as  to  an  attorney's  title  to  a 
fee,  and  when  it  has  decided  the  question  title  to  the  fee  is  vested  in 
the  attorney  in  whose  favor  the  decision  is  rendered ;  and  if  a  contest- 
ing attorney  acquiesces  in  such  action  when  notified  thereof  the  former 
title  to  the  fee  becomes  complete.  When  it  is  considered  that  it  is  the 
special  province  of  the  Bureau  to  determine  an  attorney's  title  to  fee 
subject  to  revision  by  this  Department,  his  title  is  at  best  a  precarious 
one  unless  a  limit  is  placed  upon  the  right  of  a  contesting  party  to 
enter  an  ap2)eal  to  this  Department  for  a  review  of  the  decision  of  the 
Bureau  in  this  particular. 

The  Department,  in  an  opinion  in  the  case  of  John  Henry  Judd,  cer- 
tificate No.  39515,  dated  May  15, 1899  (33  Fee  P.  L.,  Bk.  203),  held  that— 

Where  an  attorney  acquiesces  in  un  action  of  the  Bureau  denying  him  a  fee  on 
issne  to  aUow  pension  in  a  claim,  fur  a  period  of  one  year  from  the  date  ho  was 
notified  thereof— tliat  is,  fails  to  enter  an  appeal  from  said  action  within  the  year — 
he  thereby  forfeits  whatever  title  he  may  have  to  the  fee  certified  on  said  issue. 

In  this  case  the  appellant  acquiesced  in  the  action  of  the  Bureau  in 
denying  him  a  fee  on  the  allowance  of  pension  October  30, 1896,  for  a 
period  of  over  three  years,  these  facts  being  the  question  at  issue  within 
the  foregoing  rule,  and  he  can  not  now  be  permitted  to  question  the 
action  of  the  Bureau  as  to  the  matter  of  fee  ulider  consideration. 


Instructions. 

MINOKS'   PE NSION— LIMITATION. 

Section  4702  of  the  Revised  Statutes  does  not  require  that  applicatiou  hy  minor 
children  for  pension  thereunder  bo  made  wliile  they  are  under  16  years  of  a^e. 

In  claims  where  the  children  had  attained  the  age  of  16  years  before  July  1, 1880,  but 
had  not  filed  application  for  the  pension  prior  to  that  date,  it  is  recommended 
that  a  judicial  decision  of  the  questiou  should  be  obtained  in  a  test  case  for  the 
future  guidance  of  the  Secretary  of  the  Interior  and  the  Commissioner  of  Pen- 
sions, and  Congress  has  been  reiiuested  to  euact  a  law  which  would  permit  this 
to  be  doDC;  and  uutil  further  directions  consideration  of  such  claims  will  be 
withheld. 

Secretary  U.  A.  Hitchcock  to  the  Commissioner  of  PeJisions,  May  J26, 1900, 

I  have  given  careful  consideration  to  communications  irom  your 
Bureau  relating  to  the  right  to  pension,  under  section  4702  of  the 
Revised  Statutes,  of  children  under  16  years  of  age  at  the  time  of  the 
death  of  the  father,  and  who  did  not  present  to  the  Pension  Bureau  an 
application  for  such  pension  until  after  they  had  attained  the  age  of  16 
years 

Section  4702  embodies  the  provisions  of  section  2  of  the  act  of  July 
P.  D.— VOL.  10 30 
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14,  1862  (12  Stat.,  566),  aod  section  4  of  the  act  of  March  3,  1865  (13 
Stat,  499).  As  amended  by  the  act  of  August  7,  1882  (22  Stat.,  345), 
the  section  reads  as  follows : 

If  any  persou  embraced  within  the  provisions  of  sections  forty-six  hnndml  and 
ninety-two  and  forty-Kix  hundred  and  ninety-three  has  died  since  the  fonrth  day  of 
March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies,  by  reason  of  any  wonnd, 
injury,  or  disease  which  under  the  conditions  and  limitations  of  such  sections  would 
have  entitled  him  to  nn  invalid  pension  had  he  been  disabled,  his  widow,  or  if  there  be 
no  widow,  or  in  case  of  her  death  without  payment  to  her  of  any  part  of  the  pension 
hereinafter  mentioned,  his  child  or  children  under  sixteen  years  of  age,  shall  W 
entitled  to  receive  the  same  pension  as  the  husband  or  father  would  have  been 
entitled  to  had  he  been  totally  disabled,  to  commence  from  the  death  of  the  husband 
or  father,  to  continue  to  the  widow  during  her  widowhood,  and  to  his  child  or 
children  until  they  severally  attain  the  age  of  sixteen  years,  and  no  longer;  and  if 
the  widow  remarry,  the  child  or  children  shall  be  entitled  from  the  date  of  remar- 
riage, except  when  such  widow  has  continued  to  draw  the  pension  money  after  her 
remarriage,  in  contravention  of  law,  and  such  child  or  children  have  resided  with 
and  been  supported  by  her,  their  pension  will  commence  at  the  date  to  which  the 
widow  was  last  paid. 

The  only  change  made  in  this  section  by  the  act  of  August  7,  1882, 
was  the  addition  of  the  exception  appearing  at  the  end  of  the  section 
as  just  quoted,  but  this  change  does  not  affect  the  matter  here  under 
consideration. 

The  pension  granted  to  the  children  by  this  section  is  only  for  the 
period  while  they  are  within  the  age  of  16  years,  bat  the  section  does 
not  in  terms  place  a  limitation  upon  the  time  for  claiming  such  pension 
and  construing  it  in  the  light  of  section  6  of  the  act  of  July  27, 181)8 
(15  Stat.,  236),  section  15  of  the  act  of  March  3, 1873  (17  Stat,  566,572), 
section  4709  of  the  Revised  Statutes,  and  section  2  of  the  act  of  March 
3, 1879  (20  Stat.,  469),  which  clearly  recognize  the  iiicai>acity  of  the 
children  to  prosecute  a  claim  for  pension  while  within  the  age  of  16 
years,  it  seems  manifest  that  it  was  not  thereby  intended  that  their 
right  to  the  pension  should  be  lost  for  failure  to  assert  it  during  such 
recognized  incapacity.  Apart,  however,  from  the  iufluence  of  other 
legislation,  section  4702  in  itself  affords  some  affirmative  evidence  that 
it  was  not  contemplated  that  an  application  for  pension  by  or  in  behalf 
of  the  children  could  be  made  only  while  they  are  within  the  age  named. 
By  its  terms  the  widow,  if  there  be  one,  is  entitled  to  the  j^ension  during 
her  widowhood,  but  if  she  dies  without  having  received  any  part  thereof 
the  children  are  entitled  thereto  during  that  portion  of  her  widowhood 
when  they  were  under  16  years  of  age.  This  contingent  right  of  the 
children  would  not  accrue  and  could  not  be  asserted  until  the  widow's 
death,  and  since  her  life  would  frequently,  if  not  usually,  continue  until 
the  children  had  severally  attained  the  age  of  16  years,  it  follows  that 
in  such  instances  the  application  of  the  children  could  not  be  filed  until 
they  had  passed  that  age. 

1  am  therefore  of  opinion  that  section  4702  does  not  require  that 
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application  by  the  children  for  pension  thereunder  be  made  while  they 
are  under  16  years  of  age. 

Another  question  which  arises,  however,  aflfects  only  claims  where 
the  children  had  attained  the  age  of  16  years  before  March  3, 1879,  or 
perhaps  before  July  1, 1880,  but  had  not  tiled  application  for  the  pension 
in  your  bureau  prior  to  July  1, 1880,  and  is  whether  such  claims  are 
barred  by  section  2  of  the  act  of  March  3, 1879  {supra). 

This  question,  about  which  the  officers  charged  with  the  administra- 
tion and  execution  of  the  pension  laws  have  diflfered  in  opinion,  I 
consider  a  difficult  and  important  one,  and  it  has  seemed  better  for  the 
claimants  in  such  cases,  as  well  as  for  the  pension  service,  that  a 
judicial  decision  of  the  question  should  be  obtained  in  a  test  case  for  the 
future  guidance  of  the  Secretary  of  the  Interior  and  the  Commissioner 
of  Pensions.  With  that  in  view  I  submitted  to  each  House  qf  the 
present  Congress  a  report  (Senate,  Ko.  1040)  and  accompanying  bill, 
with  the  recommendation  that  there  be  legislation  which  would  permit 
this  to  be  done.  The  bill  is  now  pending  before  Congress  (S.  4251  and 
H.  B.  10868).  The  number  of  claimants  affected  and  the  amounts 
involved  are  such  that,  considering  the  difficulty  and  importance  of 
the  legal  question  presented,  I  believe  a  judicial  opinion  should  be 
obtained  if  it  can  possibly  be  done. 

I  therefore  direct:  (1)  That  until  further  direction  you  will  withhold 
consideration  of  all  claims  arising  under  section  4702,  where  the  chil- 
dren had  attained  the  age  of  16  years  before  March  3, 1879,  or  before 
July  1, 1880,  and  had  not  filed  in  the  Pension  Bureau  an  application 
for  the  pension  prior  to  the  date  last  named;  and  (2)  that  you  will 
resume  and  proceed  with  the  consideration  of  all  claims  under  said 
section  where  the  children  were  under  16  years  of  age  on  July  1, 1880, 
or  were  born  since  that  date,  irrespective  of  the  time  of  filing  the 
application. 
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ACT  OF  MARCH  25,  1862. 

(iSec- Service,  58.') 

ACT  OF  AUGUST  7,  1882. 

(See  Adulterous  Cohabitation,  286.) 

ACT  OF  MARCH  19,  1886. 

{See  Marriage,  12.) 

ACT  OF  JANUAR7  29,  1887. 

{See  Dependency,  28;   Service,   139;  Remarriage,  324;   Service  in  Mexican 

War,  425.) 

ACT  OF  MARCH  4,  1890. 

(See  Rate,  443.) 

ACT  OF  JUNE  27,  1890. 

{See  Declarations,  177,  365;  Dependence,  67,  326;  Desertion,  355;  Dischapge, 
14,  82;  Disloyalty,  72;  Insane  or  Helpless  Minors,  224,  368;  Marriage  of 
Slaves  in  Kentucky,  441 ;  Practice,  458;  Rate,  176, 299 ;  Rates  and  Rating, 
397,  414;  Rating,  256,  261;  Remarriage,  244;  Service,  8,  18.) 

ACT  OF  MARCH  3,  1891. 

{See  Fee,  412.) 

ACT  OF  JULY  14,  1892. 

(See  Commencement,  66.) 

ACT  OF  JULY  27,  1892. 

{See  Service,  26.) 

ACT  OF  JANUARY  5,  1893. 

{See  Increase,  64.) 

ACT  OF  MARCH  6,  1896. 

{See  Appeals,  250;  Practice,  73,  321.) 

ACT  OF  MARCH  3,  1899. 

{See  Attorneys,  236.) 

ADMISSIONS. 

(See  Evidence,  80;  Marriage  and  Divorce,  297.) 

'  These  figures  denote  the  page  in  volume 

469 
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ADULTCROUS  COHABITATION. 

(See  aho  MARRiAtiK,  153.) 

Atlnlterons  cohabitation  of  a  soldier's  widow,  ou  or  siibsequent  to  Augast  7,  I't^^, 
terminates  her  pensionable  status. 

Rebecca  Kilhee  {icidow) 2v) 

Section  2  of  said  act  of  Augast  7,  1882,  is  in  no  sense  a  penal  statnte,  nor  is  to  be 
construed  according  to  the  rule  of  construction  of  penal  statutes,  but  U  rcme- 
dinl  and  is  liberally  construed.     (Matilda  Ague,  P.  D.,  327.) 
Ibid. 
The  wonlH  *Mululteroua  cohabitation"  in  said  act  are  not  used  in  their  strict  leual 
.sense,  but  iu  their  popular  signitication,  to  indicate  the  open  and  iiotorioue 
illicit  intimacy  indicative  of  immorality.    (Alice  Gray,  7  P.  D.,  134.) 
Ibid, 

AID  AND  ATTENDANCE. 

The  rat^  in  this  ca*ie  was  reduced  from  $72  per  month  to  second  grade  upon  evidence 
adduced  from  special  examination,  showing  that  the  former  rating  ^vas 
excessive. 

The  soldier  is  pensioned  for  "  disease  of  spino  and  resulting  curvature  and  insanity/' 
and  it  is  contended  that  by  reason  of  his  mental  condition  it  is  necessary  to 
have  an  attendant  secretly  follow  and  watch  him  when  he  appears  in  public 
for  his  protection  in  case  of  necessity. 

HeJdy  1.  That  such  personal  aid  and  attendance  of  another  person,  as  it  is  conteuded 
is  accorded  the  pensioner,  is  necessarily  based  upon  apprehension  that  it  may 
be— not  upon  the  fact  that  it  actually  is— needed,  and  it  does  not  therefore 
come  within  the  purview  of  the  provisions  of  either  the  act  of  March  4,  If'Sl), 
or  the  act  of  July  14,  1892. 

2.  The  allowance  of  the  $72  rate  is  not  warranted  merely  because  insanity  hapt)eiis 
to  be  one  of  the  disabilities  for  which  pension  has  been  granted;  but  tLe 
degree  of  helplessness  speciiied  by  law  must  bo  shown  to  exist  before  title  to 
said  rate  is  established.     (James  Caton,  P.  D.,  vol.  6,  p.  159.) 

Eppenetus  U\  Mcintosh 172 

ALABAMA  STATXTTE. 

(-Sec  Declarations,  292.) 

ALIENS. 

(See  Disloyalty,  72.) 

AMENDMENTS. 

(See  Declarations,  177,  365.) 

ANTEREBELLION  PENSIONS. 

{See  Limitation,  417.) 

APPEALS. 

{See  also  Practice,  458.) 
Generally. 
WTiere  more  than  one  claim  by  the  same  claimant  is  involved  in  an  adjndication  an 
attorney  in  his  appeal  must  specify  which  claim  he  desires  reviewed. 

Archibald  F,  Thomas 374 
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Aet  March  6,  1896. 

1.  In  considering  claims  under  the  act  of  March  6,  1836,  before  the  commencement 

of  pension,  granted  after  a  former  claim  had  been  rejected,  may  date  from  date 
of  tiling  such  iirst  declaration,  it  must  be  shown,  not  only  that  at  the  date  of 
tiling  such  declaration  ho  was  suffering  from  a  disability,  but  that  such  disa- 
bility was  of  a  permanent  character,  rendering  him  unable  to  earn  a  support. 

2.  The  printed  form  of  appeal  filed  by  H.  D.  Phillips  in  this  and  numerous  other 

cases  will  not  hereafter  be  considered,  unless  it  contains  material  aveniieuts 
in  addition  to  the  printed  matter,  as  it  does  not  present  any  issue  of  fact  and 
the  issue  of  law  has  been  decided. 

Wesley  Dalrymple  ( H,  i>.  Phillips^  attorney) 250 

ARREARS. 

{See  Constriction,  99.) 

ASSIGNMENT. 

(5ec  Attorneyship,  143.) 

ATTORNEYS. 

{See  also  Limitation,  421;  Practice,  390.) 
Ev  dence. 
Evidence  as  to  nonvicious  habits  is  not  reijuired  in  claims  for  increase  of  pension 
under  the  act  of  June  27,  1890,  based  upon  disability  due  to  diseases  or  when 
based  upon  disability  due  to  hernia,  varicocele,  and  varicose  veins  which  have 
developed  in  the  ordinary  ]2ui'suits  of  the  claimant  and  are  not  due  to  trau- 
matic causes. 

Jerome  Feiterly  { Tabor  tj'-  Whitman ^  attorneys) 4()0 

Forfeiture. 
Attorneys  are  required  to  call  up  a  pension  claim  within  a  year  from  the  time  they 
prima  facie  completed  it,  if  another  attorney  has  appeared  in  the  claim  during 
said  year;  but  if  no  other  has  appeared  in  the  claim  until  after  the  expiration 
of  said  period,  then  the  attorney  of  record  will  have  preserved  his  rights,  pro- 
vided he  has  filed  a  call  slip  at  finy  time  1>eforo  the  appearance  of  such  other 
in  the  claim  and  subsequent  to  its  completion. 

Jerome  Fetterly  (  Taber  <f-  Whitman,  attorneys) 460 

Becognition. 
In  a  claim  under  the  provisions  of  the  act  of  March  3,  1899,  an  attorney  is  entitled  to 
recognition  upon  filing  proper  evidence  of  his  authority  to  prosecute  said 
claim. 

Wife  of  Hiram  J.  Davis  {Milo  B.  Stevens  c^-  Co,^  attorneys) '.  236 

1.  The  Commissioner  of  Pensions  can  not  refuse  recognition  to  agents  or  attorneys 

regularly  employed  by  wives  or  minor  children  of  pensioners  who  have  devserted 
their  wives  or  children,  under  the  act  of  March  3,  1899,  when  such  agents  or 
attorneys  are  authorized  to  practice  before  the  Department. 

2.  The  methods  of  making  payment  to  agents  or  attorneys  for  services  in  prosecuting 

an  application  for  the  divided  payment  of  a  pension  under  said  act  are  not 
controlled  by  sections  3  and  4  of  the  net  of  July  4,  1884  (23  Stat.,  98),  but  are 
matters  of  agreement  and  adjustment  between  the  parties  over  which,  in  the 
absence  of  abuse  or  misconduct  on  the  part  of  the  agent  or  attorney  justifying 
disbarment,  the  Commissioner  of  Pensions  has  no  authority. 
Ibid. 

3.  Agents  and  attorneys  rendering  services  in  proceedings  under  said  act  must  look 

to  those  by  whom  they  are  employed,  and  not  to  the  Pension  Bureau,  for  pay- 
ment for  their  services. 
Ibid. 
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ATTORNE7SHIP. 

(Sre  Fek,  U4,  357.) 
AMignment  or  labftitation. 
"The  written  conseut  of  a  claimant  is  declared  essential  to  a  valid  assignment  of  an 
attorneyship  or  agency  from  one  attorney  or  agent  to  another    *    *    */'    (Rule 
2,  Rnles  of  Practice  before  the  Commissioner  of  Pensions.) 

John  TV,  Short  (Jamea  J.  Knowland  ^S'  Son) 143 

Teath  of  client. 
Where  a  claimant  dies  prior  to  the  final  rejection  of  pension  claim  by  the  Bnrean  of 
Pensions  the  authority  of  the  attorney  of  claimant  is  terminated;  and  withoat 
further  authority  from  those  succeeding  to  the  right,  in  whole  or  in  part,  of 
the  deceased  claimant  the  attorney  has  no  right,  power,  or  authority  to  appeal 
from  such  Bureau  action.  See  cases  of  Phineas  D.  Jndsou  (8  P.  D.,  185) ;  Aiuer- 
icus  Mayo  (7  P.  D.,  531) ;  James  Keating  (Ibid.^  280) ;  and  J.  Ambler  Smith  and 
Samuel  H.  Lewis  (Ibid.,  69.) 

Margaret  Hairkins  (icidotc) 191 

CASE  OF  DIFFICX7LT7  AND  TROUBLE. 

(See  Fee,  147.) 

CERTIFICATE  OF  DISABII.IT7. 

{See  Evidence,  196,  319.) 

CIRCtTMSTANTIAli  EVIDENCE. 

(See  Evidence,  289, ) 

CIVILIAN  EldPLOTEES. 

{See  Service,  133,  169,  182.) 

COLORED  AND  INDIAN  SOLDIERS  IN  KENTUCKY. 

(.See  Marriage,  157.) 

COLORED  PERSONS. 

(-See  Dependent  Relatives,  104.) 

COMBINING  RATINGS. 

(5ep  Rating,  185.) 

COMMENCEMENT. 

(See  nJHo  Practice,  87:  Rate,  443.) 

Increase  to  the  intermediate  grade  ($50)  provided  by  the  act  of  July  14, 1892,  iiinst, 
by  the  express  terms  of  the  act,  commeuce  from  the  date  ''of  the  certificate  of 
the  examining  surgeou  or  board  of  examining  sargeons  show  iug  such  degree 
of  disability,  and  made  subsequent  to  the  passage  of*'  the  act. 

John  Johnson .' 66 

COMPOUNDING  RATES. 

(5<?€  Rating,  21.) 
CONSANGUINITY. 

(See  Marriagk.  389.) 

CONSOLIDATION  OF  CLAIMS 

(^rfFKK,  14*5.) 


INDEX   TO   DECISIONS.  473 

CONSTRUCTION. 

{See  also  Death  Cause,  90.) 

A  special  act  approv^ed  Jane  8,  1898,  entitled  '^An  act  to  construe  an  act  approved 
June  3,  1884,"  rerating  and  inclndiug  the  disability  of  claimant  ''with  that  of 
a  class  of  pensioners  who  have  lost  an  arm  at  or  above  the  elbow ; "  and  provid- 
ing that  said  act  of  Jane  3,  18^,  "be  construed  to  be  continuous  in  its  provi- 
sions/'and  that  "the  Commissioner  of  Pensions  is  hereby  instructed  to  reenter  . 
and  continue  the  name  of  said  pensioner  on  the  roll  with  the  class  of  pensioners 
mentioned  in  said  act,  at  the  rate  of  pension  provided  for  said  class,  from  and 
after  the  passage  of  this  act,"  is  not  retroactive  in  its  effect  and  docs  not 
authorize  an  increase  of  pension  prior  to  the  approval  of  said  act,  nor  does  it 
authorize  a  rerating  or  the  granting  of  arrears  of  pension. 

AlonzoB.  Chatfiehl 99 

CONSTRUED. 

{Ste  Dependency,  28.) 

CONTRACT  SURGEONS. 

(5ce  Service,  133.) 

COOPERATION  WITH  THE  NAVY. 

(5f«  Service,  401.) 

DEATH. 

(5ec  Evidence,  Presl:.mptioxs,  6.) 

DEATH  CAUSE. 

{See  aUo  Negligenck,  101.) 

Evidence— Lay  testimony. 
Lay  testimony,  the  only  evidence  adduced  in  the  case  at  bar  relative  to  the  alleged 
origin  and  continuance  of  disease  of  kidneys,  is  utterly  inadequate  to  show 
the  existence  at  any  time  of  any  morbid  condition  of  said  organs,  especially 
when  a  chemical  analysis  and  microscopical  examination  of  the  soldier's  urine, 
made  but  two  months  prior  to  his  death,  showed  conclusively  tbat  ho  had  no 
organic  disease  of  kidneys. 

Maria  Harms  {widow) 453 

Pathological  sequence. 
The  evidence  shows  the  fatal  disease  of  the  heart  to  have  arisen  either  from  diarrhea, 
malarial  poisoning  (pensioned  causes),  or  from  rheumatism.  All  of  said  dis- 
eases may  have  been  au  important  factor  iu  inducing  the  fatal  disease.  The 
special  examination  shows  rheumatism  to  have  been  of  service  origin.  The 
medical  referee  holds  that  fatal  disease  resulted  from  rheumatism.     Held: 

1.  Death  was  the  result  of  diseases  contracted  iu  the  service  and  line  of  duty. 

2.  The  opinions  of  the  medical  referee  are  not  binding  upon  the  Secretary,  but  are 

expert  evidence,  and  will  be  treated  as  such  by  the  Department. 

Julia  A.  E.  Waikine  {widow) 202 

Predisposing  cause. 

1.  Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which 

pension  was  granted  to  the  soldier  was  complicated  with  a  disease  which  was 
the  immediate  cause  of  his  death,  the  Department  will  sustain  the  widow's 
claim. 

2.  The  prnsion  laws  should  be  construed  in  the  liberal  and  generous  spirit  which 

prompted  their  enactment,  and  w  hrro  <.onl»ts  can  not  be  resolved  by  the  evi- 
dence, presumption  should  incline  toward  the  claimant. 

Nancy  A .  Stivett  \^ iridoir) ." 90 
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DBATH  OF  CLIENT. 

{See  Attorneyship,  191.) 

DECLARATIONS. 

(See  also  Ixsaxe  Pkksons,  109,; 

Act  June  27,  1890*. — Amendmenti. 

1.  lu  the  adjudication  of  this  claim  disability  from  insanity  was  not  considered, 

hecanse  not  alleged,  although  shown  to  have  existed  at  time  of  filing  declara- 
tion and  contiuuon.sly  afterwards.  This  action  was  snstained  by  a  decision  of 
February  5,  18117,  upon  the  ground  that  it  was  in  accordance  with  tho  rules  of 
practice.  The  claimant  had  died  before  such  rejection  and  the  rendering  of 
said  decision  without  filing  supplemental  declaration. 

2.  In  the  ' 'instructions"  relative  to  declarations  under  said  act,  dated  July  28,  IbVl 

(9  P.  D.,  93),  said  rules  of  practiee  were  abrogated  and  others  substituted, 
which  permit  the  consideration  of  all  disabilities  proved  to  exist,  whether 
alleged  or  not,  in  determining  title.  The  former  decision  is  accordingly  over- 
ruled and  the  action  of  the  Bureau  is  set  aside  for  the  pnrjKise  of  having  claim 
readjudicated  in  conformity  with  suid  ''instructions.*' 

Simon  7*.  Eaves  {deceaeed) 177 

When  a  claimant  for  pension  under  the  act  of  June  27,  1890,  in  the  language  of  the 
act  alleges  in  his  declaration  that  he  served  ninety  days  or  more  in  the  mili- 
tary or  naval  service  of  the  United  States  during  the  late  warX)f  the  rebelliou, 
and  was  honorably  discharged;  that  he  is  suffering  from  a  mental  or  physical 
disability  of  a  permanent  character,  not  the  result  of  his  own  vicious  habiti», 
which  incapacitates  him  from  the  performance  of  manual  labor  in  s:ich  a 
degree  as  to  render  him  unable  to  earn  a  support,  it  is  such  compliance  w  Itb 
all  requirements  of  the  law  as  must  entitle  the  c'.aini  to  consideration,  not- 
withstanding the  speeitic  cause  of  disability  is  not  named ;  and  it  is,  therefore, 
hardly  necessary  that  the  widow  of  a  deceased  applicant  for  pension  under  tlie 
second  section  of  snid  act  should  file  an  amendatory  afiidavit  covering  the 
disabilities  shown  upon  examination,  unless  it  be  to  designate  their  duration. 

Tony  Hudson 3<\) 

Ezeeution  of 
An  application  for  pension  executed  on  the  day  of  the  applicant's  discharge  from  the 
service  is  null  and  void. 

George  21.  Hoffman 2»y 

Within  the  contemplation  of  the  law,  in  the  State  of  Alahama,  the  official  act  of  the 
clerk  of  a  probate  judge  therein  is  the  official  act  of  said  judge;  therefore,  a 
declaration  for  pension  is  made  before  said  judge  if  executed  in  the  presence 
of  his  clerk  only,  and  is  legally  executed  within  the  purview  of  section  4714, 
Revised  Statutes,  and  the  act  approved  July  1,  1890. 

Seaborn  lyiUiams 21^2 

Sufficient  averments  in. 
A  declaration  for  pension  containing  the  necessary  averments  of  facts  is  valid, 
although  it  may  have  been  executed  upon  the  same  day  of  muster  out,  after 
the  claimant  has  been  discharged  and  is  entirely  severed,  in  fact  and  in  law, 
from  the  service  and  is  no  longer  subject  to  military  duty  or  discipline. 

UilUam  H,  Hayarty 339 

DECREE. 

(.See  Jri{iM)icriox,  434;  Mariuagk  axi>  Divorck,  409.) 

DECREE   OP  NULLITY. 

{See  MAr.KiAtJK  and  Di vouch,  238,  284,) 
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DEPENDENT   PARENTS. 

(See  also  Rate,  299;  Remarriage,  244.) 

Soldier  was  born  in  1843,  the  fruit  of  a  slave  marriage  consummated  in  accordance 
with  slave  customs  in  Mississippi  in  1833,  and  died  January  14,  1896.  His 
mother  died  in  Mississippi  in  1863,  six  years  before  said  marriage  could  have 
been  ratified  under  the  constitution  of  that  State.  His  lather  tiled  a  claim, 
June  2,  1897,  for  a  pension  under  the  act  of  June  27, 1890,  as  dependent  father. 
Held: 

1.  Thnt  the  marital  relation  between  soldier's  father  and  mother  was  null  and  void 

in  law,  and  claimant  has  no  legal  status  as  the  father  of  soldier. 

2.  Neither  section  4704  nor  4723,  Revised  Statutes,  affect  in  any  manner  the  depend- 

ent father's  claim. 

3.  The  emancipation  proclamation  did  not  become  operative  except  when  enforced 

by  the  armed  forces  of  the  United  States,  nor  diil  it  change  the  legal  status  of 
persons  held  in  slavery. 

Daniel  Bird  (father) 104 

Widows,  act  June  27,  1800. 
Claimant,  who  is  72  years  of  age,  and  has  no  other  property  or  income  than  a  farm 
of  140  acres,  worth  from  $500  to  $700;  two  nofes,  one  of  $50,  another  of  $55; 
two  notes  of  $9  each,  and  personal  property  worth  $10,  is  without  other  means 
of  support  than  her  daily  labor,  and  dependent  within  the  meaning  of  the  act 
of  June  27, 1890. 

Salltf  Uodgin  (widow) 326 

1.  It  is  not  the  income  alone  of  which  a  widow  is  in  receipt,  but  it  is  all  of  the 

resources  possessed  by  her  from  which  a  support  may  be  derived,  save  that  of 
her  daily  labor,  which  must  be  the  basis  of  judgment  as  to  her  dependency 
within  the  meaning  of  the  act  of  June  27,  1890;  and  a  claimant  for  widow's 
pension  under  said  act,  who,  at  the  time  of  iiliug  her  claim,  owned  in  fee  sim- 
ple 60  acres  of  land,  nnenoumbered,  of  the  value  of  $2,000,  together  with  the 
use  during  htr  natural  life  of  80  acres,  assessed  at  $2,300,  is  not  pensionable. 
The  law  does  not  take  into  consideration  either  a  comfortable  or  adequate 
support. 

2.  The  act  of  June  27,  1890,  pensions  for  a  condition  existing  at  the  date  the  widow 

tiled  her  application,  and  the  proof  must  go  to  the  facts  as  they  existed  at  that 
time. 

Rhoda  A.  Case  {widow) 9 

Claimant,  who  owned  real  estate  of  the  value  of  $6,000,  conveyed  the  same  to  her 
children  for  a  consideration  of  $20;  and  it  is  held  that  she  could  not  create  a 
pensionable  status  nor  be  deemed  without  other  means  of  support  than  her 
daily  labor. 

Mary  E.  Hughes  (widow) 67 

A  widow  before  becoming  62  years  of  age  is  not  entitled  to  pension  under  the  act  of 
January  29,  1887,  unless  she  has  no  other  means  of  support  than  the  ordinary 
proceeds  of  her  manual  labor  and  the  contributions  of  others  not  legally  bound 
to  aid  in  her  support. 

Johanna  Gates  ( widow) 28 

DESERTION. 

(See  also  Increase,  232;  Service,  169.) 

As  claimant  deserted  and  was  never  discharged  from  his  second  service  during  the 
war  of  the  rebellion,  he  has  no  pensionable  status  under  the  act  of  June  27, 
1890,  but  is  pensionable  under  the  general  law  as  to  disabilities  received  in  his 
first  service,  from  which  ho  was  discharged,  his  claim  being  tiled  subsequent 
to  July  1,  1880. 

De  TVitt  C,  yash 141 
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A  minor  18  yean  of  age  conld  in  1861  enlist  in  the  regular  or  volunteer  service,  nsd 
prior  to  the  act  of  May  15,  1872,  such  enlistment  was  valid  without  the 
written  consent  of  parent  or  guardian. 

Soldier  enlisted  June  1, 186 1,  in  Company  I,  First  Minnesota  Volunteer  Infantry,  at 
the  age  of  19  years  and  10  months.  He  deserted  from  said  service  June  19. 
1861,  aud  the  charge  of  desertion  has  not  been  removed  on  the  records  of  the 
War  Department.  While  a  deserter  he  again  enlisted  in  Company  H,  First 
Minnesota  Volunieer  Cavalry,  November  3,  1862,  and  was  discharged  Novem- 
ber 24,  1863. 

Beldf  That  his  first  enlistment  was  valid  and  his  desertion  therefrom  debars  bis 
widow's  right  to  pension  under  the  act  of  June  27, 1890.  See  the  cases  of  John 
Norton  (9  P.  D.,  382) ;  Instructions  to  Commissioner  of  Pensions  (4  P.  D.,  3^2) ; 
Susan  Colgin  (5  P.  D.,  127) ;  James  Cullen  (6  P.  D.,  72) ;  Kate  Eibel  (7  P.  D., 
179) ;  Mary  E.  Walker  (ibid,  197) ;  Elizabeth  J.  Half  hill  (8  P.  D.,  467) ;  Bessie 
C.  AMieeler  (9  P.  D.,  155);  Susan  Williams  (10  P.  D.,  82),  and  De  Witt  C.Nash 
(ibid,  141). 

Aura  Hetherington  (icidoic) .1V> 

It  appearing  that  the  official  record  of  the  deceased  soldier's  military  service  is 
incomplete,  and  did  not  furnish  sufficient  data  upou  which  to  base  the  action 
rejecting  this  claim,  said  action  is  reversed,  with  directions  that  the  same  be 
reopened,  the  War  Department  be  called  upon  for  additional  information  rela- 
tive to  the  length  of  the  term  for  which  the  deceased  soldier  first  enlisted  in 
Company  H,  Nineteenth  Kentucky  Volunteer  Infantry,  and  the  claim  read- 
judicated  on  its  merits  in  accordance  with  the  decision  of  this  Department  in 
the  case  of  John  Norton  (9  P.  D.,  382). 

Sarah  Ann  SuUiran  (widow) •. 55 

DISABILITT. 

{See  also  Ixsaxe  or  Helpless  Minor,  22;  Practice,  12,  13;  Rate.  176;  Rating 

21,  261,  256.) 

The  degree  of  inability  to  perform  manual  labor  is  a  medical  question  only  so  far  a? 
a  claimant's  physical  aud  mental  condition  is  shown  by  medical  eviilence. 
And  there  is  no  better  evidence  as  to  his  physical  ability  or  inability  than  an 
accurate  description  of  normal  and  abnormal  conditions  disclosed  by  a  careful 
medical  examination  made  by  experienced  practitioners. 

iraiten  Thompson 276 

DISCHARQE. 

{See  Desertion,  141, 355.) 

The  soldier  having  been  dishonorably  discharged  from  the  service  in  the  war  of  the 
rebellion,  his  widow  has  no  title  to  pension  under  section  3  of  the  act  of  June 
27,  1800. 

Jiosa  Rupp  (widoic) 14 

The  deceased  soldier  was  never  discharged  from  his  military  service  during  the  war 
of  the  robellion,  but  was  murdered  while  in  the  service  under  his  first  aii<l 
only  enlistment,  nt  a  time  when  absent  from  his  command  on  a  pass. 

ffeldf  That  his  widow  is  not  entitled  to  pension  under  the  provisions  of  sectiou  3. 
act  of  June  27,  1800. 

Susan  Williams  (widow) ^2 

DISLOYALTY. 

Act  Jtme  27,  1890. 
Aliens  who  aided  and  abetted  the  lato  rebellion  against  the  authority  of  the  United 
States  are  not  entitled  to  i)ension  under  the  act  of  June  27, 1890.    Their  title 
is  barred  by  the  provision  of  section  4716,  Revised  Statutes. 

Henry  Mackrill J  alias  Mackvy 72 
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Section  4716  of  the  Revised  Statutes  is  applicable  to  pensiou  claims  filed  under  sec- 
tion 2  of  the  act  of  June  2, 1890,  and  the  decision  in  the  case  of  G.  W.  Gilbert 
(9  P.  D.,  279),  under  the  advice  of  the  Assistant  Attorney -General,  is  adhered  to. 

Calvan  Shinaugh 210 

General  law. 

Prisoner  of  War  Records  show  that  pensioner  was  paroled  for  services  in  the  engineer 
workshops  at  Savannah,  Ga.,  late  in  October,  1864,  and  continued  to  perform 
labor  in  said  shops  until  his  final  parole,  November  18, 1864,  thus  voluntarily 
aiding  and  abetting  the  rebellion  against  the  authority  of  the  United  States. 
Under  the  provisions  of  section  4716,  Revised  Statutes,  he  is  not  entitled  to 
pension,  and  the  dropping  of  name  from  the  rolls  was  proper. 

Peter  Walther i25 

The  record  shows  that  the  soldier  enlisted  iu  the  rebel  army  while  a  prisoner  of  war 
at  Andersonville^  and  continued  therein  until  captured  by  Union  forces  at 
Egypt  Station,  Miss.,  and  that  he  was  8ul>8equently  confined,  with  other  rebel 
prisoners,  at  Alton,  111.,  until  March  17,  1865,  when  he  enlisted  iu  the  Fifth 
United  States  Volunteers,  which  was  made  up  of  recruits  from  rebel  prisoners. 

Held,  That  the  record  not  only  fails  to  sustain  the  appellant's  contention  that  his 
enlistment  in  the  rebel  army  was  involuntary  and  an  expedient  to  enable  him 
to  retittn  to  the  Union  side,  but  is  inconsistent  with  it,  and  the  widow's  pen- 
sion was  properly  terminated. 

Mary  J.  Dupra  {widow) 86 

DISMISSAL. 

(See  Practice,  458.) 

DISTRICT  OF   COLUMBIA. 

(.S«e  Marriage,  110,  118.) 

DIVORCE. 

(5ee  Jurisdiction,  434.) 

ELECTION. 

Claimant  being  in  receipt  of  a  pensiou  under  the  act  of  June  27, 1890,  his  claim  under 
the  general  law  having  been  subsequently  admitted,  it  was  tinally  rejected  on 
the  ground  of  no  benefit,  and  claimant  was  notified  of  such  rejection,  but  not 
of  the  fact  that  it  had  been  admitted  on  its  merits. 

Heldj  Section  4715  vests  the  right  of  election  in  the  pensioner  alone,  and  said  right  is 
not  lost,  limited,  or  qualified  by  tbe  opinion  of  any  other  person  as  to  whether 
or  not  a  payment  under  the  general  law  would  be  beneficial.  The  latter  part 
of  the  first  proviso  of  section  2,  act  of  June  27,  1890,  expressly  reserves  the 
right  of  one  entitled  to  the  benefit  of  said  act  to  receive  his  pension  under  the 
general  law,  if  his  claim  under  such  law  is  proved.  It  is  for  the  pensioner, 
under  such  circumstances,  to  make  election,  and  he  should  be  notified  of  the 
rigiit  to  do  so,  issue  of  certificate  under  the  general  law  being  withheld  until 
choice  is  made  by  claimant. 

Joseph  Muckenetorm 61 

EMANCIPATION. 

(See  Dependent  Kelatives,  104;  Maruiages  of  Slaves,  36.) 
ENGAGED  IN  ATHLETIC  SPORTS. 

{See  Line  of  Duty,  217.) 

ENLISTMENT. 

{Set-  Service,  169.) 
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ESTOPPELS. 

(5ee  Evidence,  80.) 

EVIDENCE. 

(5e«  a/»o  Attorxeyp,  460 ;  Death  Cause,  453;  Disix)Yalty,  86;  Line  of  Duty.  :M5; 
Markiagk,328.393,43I,446;  Marriage  and  Divorce,  294, 297, 304, 311,  348, 4t!9. 
423;  Marriage  of  Slaves,  36;  Pathological  Sequence.  52.) 

Hew  DiMbiUty. 
The  rule  announced  in  the  case  of  Thomas  H.  Strange  (7  P.  D.,  36),  that  ''whenever, 
in  a  claim  for  increase  of  pension  under  the  general  law.  an  applicant,  after  long 
and  unexplained  silence,  alleges  a  new  disability  of  which  there  is  neither  record 
nor  medical  evidence,  the  adverse  presumption  arisini;  from  the  absence  of  sach 
evidence  is  open  to  rebnttal  by  the  testimony  of  officers,  comrades,  and  nei<;b- 
bors;  but  such  presumption  is  not  outweighed  by  the  mere  recital,  under  oath, 
of  assertions  made  long  since  by  the  soldier  himself  or  by  general  aud  vague 
statements  of  witnesses,  and  can  be  overcome  only  by  direct  and  positive  proot 
of  incurrence  and  existence,  or  by  satisfactory  evidence  as  to  facts  aud  circum- 
stances from  which  said  incurrence  are  to  be  n.iturally,  fairly,  and  reasonably 
inferred,*'  appears  to  be  well  founded,  and  its  proper  application  can  work  no 
injustice  to  either  the  claimant  or  the  Government. 

Maihia$  -If.  Bruner 46 

Presomptiozifl. 
The  soldier  deserted  claimant  in  New  York  in  1846  and  went  to  Missouri,  where  he 
married  another  woman,  from  whom  he  separated  after  a  few  years,  and 
shortly  afterwards  left  there  and  has  not  been  heard  from  since.  He  is  now. 
if  living,  about  82  years  of  age. 
Htldj  That  the  facts  do  not  warrant  a  presumption  of  death,  as  soldier's  absence  i> 
not  unexplained. 

Sophia  Pearson  {widow) 6 

The  Htatute  of  Kentucky  relative  to  presumption  of  death  applies  only  where  the 
absent  pernon  shall  have  gone  from  the  State  and  does  not  return  to  the  State 
for  seven  successive  years,  ami  there  being  no  evidence  in  this  case  that  claim- 
ant's first  husband  ever  left  the  State,  his  death  can  not  be  presumed,  and 
her  marriage  to  the  soldier  was,  therefore,  null  and  void. 

Priscilla  Childers  {alleged  widow) 51 

Beeord. 
The  record,  based  on  claimant's  own  statement  in  writing,  shows  that  the  disability 
alleged,  disease  of  heart,  existed  prior  to  his  enlistment;  claimant  can  not 
contradict  this  record,  even  though  his  statement  be  false;  case  of  John  H. 
Ruhl  (8  P.  D.,  351.) 

Edmund  R,  Xewhard 80 

The  statement  of  the  claimant's  captain  in  a  certificate  of  di&ability,  made  in  the 
regular  discharge  of  his  official  duty,  as  to  the  origin  of  the  disability  for 
which  pension  is  claimed,  is  not  overcome  by  his  contrary  statement  made 
from  memory  eight  or  nine  years  afterwards. 

John  Schuhtrt  {deceased) 196 

A  record  made  at  the  time  of  the  soldier's  discharge,  by  the  surgeon  who  recom- 
mended his  discharge,  showing  that  the  disability  was  incurred  about  the 
time  he  alleges  and  "  whilst  in  the  performance  of  his  duty  "  is  accepted  as 
sufficient  evidence  of  incurrence  in  line  of  duty,  there  being  nothing  in  the 
case,  after  a  special  examination,  tending  to  discredit  such  record,  and  no 
other  evidence  being  obtainable. 

Daniel  M.  Delo 319 
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The  record  of  treatment  of  this  pensioner  for  dinrrhea  on  one  oocasicn  dnriug  his 
first  term  of  serrice  as  a  private  in  Company  G,  Sixth  Ohio  Volunteer  Infantry, 
in  the  ahsence  of  any  evidence  "whatever  of  the  existence  or  continuance  of 
said  disease  during  the  remainder  of  his  service  in  said  organization,  nt  the 
date  of  his  discharge  therefrom,  during  the  period  of  two  years  thnt  inter- 
Tened  hetween  said  service  and  his  second  enlistment  and  muster  in  ns  an 
officer  of  Company  K,  One  hundred  and  eighty-sixth  Ohio  Volunteer  Infantry, 
or  at  the  date  of  his  second  enlistment,  is  not  alone  sufficient  to  overcome 
presumption  of  soundness  at  the  date  of  said  second  enlistment,  or  to  warrant 
or  justify  the  actiou  reducing  the  pension  for  chrouic  diarrhea  that  had  been 
allowed  him  from  date  of  discharge  from  his  second  term  of  service  as  of  the 
rank  of  captain,  to  the  rank  and  rate  of  a  private,  and  said  action  was 
erroneous. 

It  necessarily  follows  that  the  action  withholding  payment  of  the  pension  at  present 
allowed  to  reimburse  the  Government  for  excess  of  payments  made  to  the 
pensioner  as  of  the  rank  of  captain  was  likewise  error. 

Charles  Rebel 448 

Sufficiency  of. 

Appellant  alleged  that  hy  reason  of  his  horse  falling  upon  him  he  sustained  a  hernia 
and  injury  to  ankle  and  privates.  The  evidence  submitted,  which  has  been 
accepted  as  sufficient  to  show  incurrence  of  hemin,  shows  as  satisfactorily  the 
incurrence  of  the  other  named  results  of  snid  fall,  and  will  be  accepted  to 
establish  the  claim  on  account  of  same. 

M,  /?.  miliam  Grebe 92 

Soldier,  after  repeated  failures  to  obtain  wrork,  both  mentally  and  physically  enfeebled 
by  a  wasting  and  incurable  disease,  with  starvation  staring  bim  in  the  face, 
his  wife  dangerously  ill  in  a  public  hospital,  and  with  no  prospect  or  hope  of 
relief  in  the  immediate  future,  declared  his  intention  to  take  his  life  and  thus 
put  an  end  to  his  misery  in  this  world.  Immediately  thereafter,  on  July  22, 
1887,  he  disappeared,  and  although  it  was  not  absolutely  or  positively  known, 
it  was  universally  accepted  and  believed  as  a  fact  by  all  converHant  with  the 
circumstances  at  the  time,  that  he  had  thrown  himself  into  the  Mississippi 
River  and  was  drowned.  These  facts  were  accepted  by  the  Bureau  of  Pensions 
as  sufficient  to  raise  the  presumption  of  the  fact  of  soldier's  death  under  the 
provisions  of  the  act  of  March  13, 1896,  but  not  sufficient  to  raise  the  presump- 
tion of  death  prior  to  the  expiration  of  seven  years  after  his  disappearance. 

It  is  held  that  the  evidence  in  this  case  is  sufficient  to  show  the  death  of  soldier  on 
July  22,  1887,  and  to  entitle  the  widow  to  pension  under  the  act  of  June  27, 
1890,  and  March  6, 1896,  from  the  date  ot  filing  her  first  application,  September 
22,  1890. 

Sifbilla  Heinz  (tridow) 289 

EXECUTION  OF  PAPERS. 

(See  Dkclarations,  2m,  292.) 

FEE. 

{See  also  Attornkys,  403;  Limitation,  421.) 
Attoxneyihip. 
Material  evidence  filed  by  an  attorney  entitled  to  recognition,  at  any  time  before  the 
admission  of  the  claim,  though  it  does  not  reach  the  case  iinlil  after  the  same 
is  allowed,  is  such  servit-e  as  may  warrant  the  payment  of  a  fee. 

Joseph  Dron ant  (IT,  W.  Dudley f  attorney) 144 

Where  a  pension  claim  has  been  rejected  by  the  Bureau  of  Pensions  and  its  action 
has  been  affirmed  by  the  Department,  the  claim  is  at  an  end,  and  the  authority 
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of  the  attorney  is  teriuinatecl.  However,  it  is  not  necessary  for  said  attorney 
to  obtain  a  new  ]>ower  of  attorney  in  his  favor  for  the  institution  of  new  pro- 
ceedinp;S)  provided  the  claimant  cooperates  with  him  therein  and  has  not  io  the 
meantime  authorized  another  attorney  to  institute  such  proceedings. 

Jamea  JioseiMUo  B,  Sterens  iS'  Co.yaitorneya) 357 

Consolidation  of  Claims. 

The  several  applications  for  pension  (to  which  a  widow  may  l>e  entitled  in  her  own 
right)  in  behalf  of  the  widow  and  minor  children  of  a  soldier  on  account  of 
his  services  and  death  constitute  but  a  single  claim  for  pension,  and  when  the 
several  applications  are  made  through  the  same  attorney  but  one  fee  cau  1>« 
paid  to  him. 

Dah  Ya  Ae,  Ah  Kee  La  See  Gar  {John  L.  Springston,  attorney) 146 

Fee  Agreements. 

Proceedings  were  instituted  by  the  Government  which  resulted  in  action  by  the 
Bureau  in  withholding  pension  to  reimburse  the  Government.  Upon  appeal, 
action  was  reversed  and  certiticnte  issued  to  allow  payment  of  pension 
withheld ;  on  said  issue  no  fee  was  paid.    Fee  agreements  for  $25  were  filed. 

Jleldf  As  the  Commissioner  of  Pensions  has  not  ordered  that  fee  agreement;)  be 
recognized  in  proceedings  like  those  described,  the  fee  agreements  filed  appli- 
cable to  such  proceedings  in  this  particular  claim  should  not  be  recognizt^. 
Also,  that  in  the  absence  of  authority  to  recognize  fee  agreements  iu  such 
proceedings  in  claims,  snch  fee  shall  be  certified  as  the  Commissioner  may  see 
fit  to  allow,  not  exceeding  $25  in  clainis  under  the  general  law.  Case  of 
George  D.  Hilton  (8  P.  D.,  182),  in  so  far  as  it  conflicts  herewith,  is  overruled. 
Xorman  Davis  ( C  E.  Fooie,  attorney) 147 

Attorneys  are  not  bound  by  fee  agreements  limited  in  their  application  to  a  claim 
for  increase  on  account  of  a  new  disability  to  prosecute  a  claim  for  straight 
increase. 

As  the  fee  agreements  filed  were  expressly  limited  iu  their  application  to  the  claim 
for  additional  ]>ension,  the  appellants  are  entitled  to  the  fee  stipulated  in  said 
agreements  for  securing  the  allowance  of  additional  pension,  and  also  to  the 
fee  provided  by  law  for  securing  the  allowance  of  straight  increase. 

Demmon  S.  Decker  (J/t/o  />'.  Sterena  tV'  Co.,  atiorneya)  .   198 

Forfeiture. 

An  attorney,  when  entitled  to  a  certain  sum  as  a  fee,  and  his  title  thereto  is  con- 
ceded by  the  Bureau  at  the  time  when  a  less  sum  in  lieu  thereof  is  certified  to 
him,  does  not  forfeit  his  right  to  the  remainder  of  the  fee  through  his  failure 
to  enter  a  protest  to  said  action  of  the  Bureau  in  not  certifying  to  him  the 
proper  amount. 

Samuel  IVilsnn 412 

Practice. 

Appellant's  claim  under  tl>o  act  of  June  27,  1890,  was  allowed  at  the  rate  of  $8  per 
mouth  from  date  of  tiling,  July  14,  1800;  at  the  samo  time  his  claim  under  the 
general  law  was  allowed  at  jf4  per  month  from  .January  13,  1890,  but  the 
Bureau  of  Pensions  refused  to  issue  a  certificate  thereon,  as  it  would  not  afford 
claimant  any  beuetit,  as  the  full  amount  of  pension  would  be  required  to  j)ay 
the  attorney's  fee  ($25)  in  the  case.  The  attorney  in  the  case  waived  the  fee 
agreements,  and  agreed  to  receive  a  fee  of  $10,  and  claimant  requested  the 
issue  of  a  certificate. 

Held,  That  under  these  con<litions  the  certificate  must  be  issued  in  the  claim  under 
the  general  law. 

Miles  (rilder  ( Fay  F.  Root,  attorney) 167 

Rank. 
A  fee  in  excess  of  $10  can  not  be  paid  in  a  dependent,  mother's  or  any  other  case 
under  act  of  June  27,  1890. 

Sarah  O,  Stockwell  {mother)  {Milo  Iu  Stevens  .)•  Co.,  attorneys)..   128 
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Beftmdment 
Where  n  pension  under  the  act  of  June  27,  1890,  is  withheld  for  the  purpose  of  reim- 
bursing the  United  States  for  money  paid  to  a  claimant  in  a  fraudulent  claim 
under  the  general  law,  payment  of  fee  need  not  be  made  until  the  United 
States  has  been  reimburst'd  in  fall ;  but  if  payment  of  fee  is  made  prior  thereto 
the  attorney  can  not  be  compelled  to  refund  if  otherwise  entitled. 

Milton  n;  Bailey  ( Milo  B,  Stevens  cf-  Co.,  attorneys) 150 

Forfeiture — Appeals. 
When  an  attorney  acquiesces  in  an  action  of  the  Bureau  denying  him  a  fee  on  an 
issue  to  allow  pension  in  a  claim,  for  a  period  of  one  year  from  the  date  he 
was  notified  thereof— that  is,  fails  to  enter  an  appeal  from  said  action  within 
the  year — he  thereby  forfeits  whatever  title  he  may  have  to  the  fee  certified 
on  said  issue. 

Milton  M,  RappUye 4ft4 

FEE  AQREEMENTS. 

{See  Fee,  147,  198.) 

FIRST  GRADE. 

(^ee  Kate,  443.) 

FORFEITURE. 

{See  Attokkeys,  460;  Fee,  412.) 

FRAUD  AND  MISTAKE. 

(/Sm  Reimburskmekt,  84;  Fee,  150;  Marriage  and  Divorce,  258.) 

|*EE  AGREEMENTS. 

{See  Fee,  147;  198.) 

FIRST  GRADE. 

{See  Rate,  443.) 

FORFEITURE. 

{See  Attorney's,  460;  Fee,  412.) 

HAWKINS  TATLOR  COMMISSION. 

{See  Service,  270.) 

IDENTITY. 

The  record  shows  that  John  Clark  was  enrolled  as  a  substitute  for  one  William  H. 
Converse,  February  11, 1863,  and  was  discharged  November  11,  18G3,  by  reiison 
of  the  expiration  of  his  term  of  enlistment.  The  testimony  of  persons  who 
knew  claimant  and  met  him  in  the  service  where  he  was  serving  under  the 
name  of  John  Clark;  of  his  sisters  who  corresponded  with  him  under  the 
name  of  John  Clark,  of  Company  D,  Sixteenth  Michigan  Volunteers;  the  tes- 
timony of  William  H.  Converse,  and  descriptive  list  of  said  Clark,  as  to  his 
personal  description,  show  that  the  claimant  is  the  identical  John  Clark  who 
served  in  said  company  and  regiment,  notwithstanding  the  fact  that  he  denies 
that  he  enlisted  an  a  substitute. 

John  H.  Thompson y  nVuis  John  Clark 33 

P.  D.— VOL.  10 31 
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IMPEDIMBNT. 

(See  Markiagk  and  Divorce,  15, 162, 179, 192, 211,  220,  254,  446.) 
INCREASE.    . 
{See  aUo  Commkncemkxt,  66;  Fek,  412.) 

Act  of  January  5,  1893. 

It  appearing  that  this  penaioner  baa  a  life  catate  in  and  the  use  and  benefit  of  15 
acrea  of  good  farming  land,  upon  whicb  be  resides,  and  personal  property 
worth  from  $90  to  $100,  from  -which  he  derives  an  annual  income  of  about  $75, 
be  can  not  be  held  to  be  ''in  snch  destitute  circumstances'*  that  the  peuMon 
of  $8  per  month  be  is  now  receiving  under  the  provisions  of  the  act  of  Jannaiy 
29,  1887,  is  ''  insnfllcient  to  provide  him  the  necessaries  of  life." 

John  A.  Hardy 64 

Desertion.  ' 

Pensioner  is  in  receipt  of  jtension  at  $17  per  month,  for  rheumatism  and  resulting 
disease  of  heart.  This  pension  was  granted  when  the  rules  of  practice  recog- 
nized his  service  as  legal.  Since  then  a  change  in  said  rules  and  in  the  oon- 
strnction  of  the  law  would  not  permit  the  allowance  of  said  pension  de  novo, 
because  the  service  is  considered  as  u  on  pensionable,  but  under  the  *' general 
instructions''  in  regard  to  practice  in  the  Bureau,  it  is  provided  that  the  pen- 
sion as  granted  shall  not  be  disturbed  as  to  title,  but  no  additional  pension, 
either  as  increase  or  for  new  disability,  may  be  allowed.  Hence  this  claim  for 
increase  of  rating  was  rejected. 

It  is  held,  that  while  the  ''general  instructions''  are  proper  and  sustained  by  former 
decisions  as  regards  original  title,  yet  as  long  as  his  name  is  kept  on  the  rolls 
he  is  entitled  to  increase  of  rating  upon  a  proper  showing  of  increase  of  the 
disability  for  which  pensioned.     Tbe  rejection  is  accordingly  overruled. 

miliam  Wilson 232 

INCURRENCE. 

{See  Evidence,  92.) 

HTDIAN  WARS. 

{See  Service,  26.) 

INFANTS. 

{See  Marriage,  389.) 

INSANE  OR  HELPLESS  ItflNOR 

Act  of  June  27,  1890. 

Evidence  shows  that  said  child  has  been  afflicted  from  birth  by  depression  of  breast 
bone  upon  the  spine,  displacing  vital  organs,  and  rendering  him  extremely 
nervous  and  weak  to  such  an  extent  that  he  has  been  mentally  and  physically 
unable  to  care  for  or  support  himself.  He  can  not  perform  effective  or  remu- 
nerative labor  and  is  considered  permanently  helpless,  in  the  contemplation  o( 
the  proviso  to  tbe  third  section  of  the  act  of  June  27,  1890,  and  entitled  to  a 
continuance  of  his  pension  after  arriving  at  the  age  of  16  years. 

Minor  of  JU^uheyt  A  Men 22 

Claimant  is  unable  to  perform  any  manual  labor,  can  not  bear  his  weight  upon  the 
right  lower  limb,  has  lateral  curvature  of  the  spine,  his  right  arm  is  atrophi«l 
and  wasted  away,  he  is  slightly  idiotic,  and  is  unable  to  dress  and  undress 
himself. 

Meld,  That  be  is  so  permanently  helpless,  within  the  meaning  of  tbe  third  section 
of  tho  act  of  June  27,  1890,  us  to  be  entitled  to  a  continuance  of  his  pension 
as  a  minor  under  the  provisions  of  said  act. 

J'Jhner  A.  liodkey 224 
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The  evideDce  shows  that  the  claimant,  by  reason  of  mental  infirmity,  is  incapable 
of  the  intelligent  pnrsnit  of  any  vocation,  or  of  obtaining  remnuerative 
employment. 

Held,  That  she  has  a  pensionable  statiin  as  an  insane  or  helpless  minor  under  the 
act  of  June  27,  1890. 

Minor  of  Philij}  J.  Conklin 1 368 

INSANE  PERSONS. 
Bedaratians. 
Application  on  behalf  of  an  insane  sailor,  without  guardian,  made  by  his  wife, 
acceptt^l  as  sufficient  to  constitute  a  ''claim  pending"  at  the  date  of  his  death. 
Benjamin  Ji,  Maya r 109 

INSANIT7. 

(See  Markiagk,  192.) 

IOWA. 

(See  Marbiagr,  182.) 

JURISDICTION. 
Kotice— Decree. 
The  widow's  claim  was  rejected  on  the  ground  that  her  husband  obtained  a  divorce 
from  her  in  the  State  of  Colorado  while  she  resided  in  Massachusetts.    The 
transcript  of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  sum- 
mons in  the  divorce  proceedings  was  mailed  to  her,  although  her  post-office 
address  was  known. 
This  statutory  requirement  being  omitted,  it  is  fatal  to  the  jurisdiction  of  the  court. 
Emma  M,  Cooper  (tridow) 434 

LA7  TESTIMONT. 

(See  Death  Cacse,  453.) 

LEGITIMACT. 

(5ee  Makriagb  and  Divorce,  227;  Marriages  of  Slaves,  75.) 

LIMITATION. 

(See  also  Fee,  357.) 
Fee — Attorneys. 
Order  No.  354  of  the  Commissioner  of  Pensions  is  prospective  only.    Title  to  fee 
which  had  accrued  prior  to  the  promulgation  of  said  order  can  be  properly 
asserted  at  any  time  within  three  years  from  the  promulgation  of  said  order. 

Jacob  Paul  ( Milo  B,  Stevens  tf-  Co. ,  attorneys) 421 

Section  4718,  B.  S. 
The  minor's  application  in  this  case  was  filed  in  1899.     The  person  on  account  of 

whose  death  the  claim  is  iiled  died  in  1815. 
Heldf  That  the  claim  is  barred  by  the  provisions  of  section  4713,  Revised  Statutes. 

Section  4702,  B.  S. 
Section  4702  of  the  Revised  Statutes  does  not  requiro  that  application  by  minor 
children  for  pension  thereunder  be  made  while  they  are  under  16  years  of  age. 
In  claims  where  the  children  had  attained  the  age  of  16  years  before  July  1, 1880,  but 
had  not  filed  application  for  Ihe  pension  prior  to  that  date,  it  is  recommended 
that  a  judicial  decision  of  the  question  should  be  obtained  in  a  test  case  for 
the  fntnrc  guidance  of  the  Secretary  of  the  Interior  and  the  Commissioner  of 
Pensions,  and  Congress  has  been  requested  to  enact  a  law  which  would  permit 
this  to  be  done,  and  until  further  directions  consideration  of  such  claims  will 
be  withheld. 

Instructions 465 
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LIKE  OP  DUTY. 

Engaged  in  Athletio  Sports. 
It  appearing  from  the  evidence  that  the  injury  to  right  shoulder,  alleged  as  basia  for 
additional  pension,  was  incurred  by  this  pensioner  Tf  hile  iu  camp  engaged  in 
athletic  sports,  and  was  not  the  result  of  any  wrongful  or  improper  conduct 
on  his  part,  nor  in  violation  of  any  rale  or  regulation  of  the  military  service, 
nor  in  disobedience  of  orders  from  his  superior  officers,  it  was  error  to  hold 
that  it  had  not  been  received  in  line  of  duty  (Henry  Newman,  8  P.  D.,  532.) 
LindU^  nuddick 217 

Poison,  by  Wood  Alcohol. 

Appellant  is  shown  to  have  become  totally  blind  in  both  eyes  while  in  the  service. 

Blindness  developed  soon  after  the  ingestion  of  a  poisonous  quantity  of  wood 

alcohol.    At  the  same  time  the  soldier  was  convalescing  from  pneumonia, 

which  was  complicated  by  malarial  fever. 

The  evidence  on  file  warrants  the  conclusion  that  the  total  loss  of  vision  in  this  case 

was  due  to  wood-alcohol  x>oisoning,  and  not  to  malarial  poisoning,  aa  alleged. 

Joseph  E.  ffendrickaon 376 

Provost  Karshal. 
In  the  case  of  a  provont-marshal,  deputy  provost- marshal,  or  enrolling  officer, 
wounded  or  injure<l  during  the  period  in  which  he  held  such  office,  there  is  no 
presumption  that  such  wound  or  injury  was  received  while  such  officer  was  in 
the  discharge  of  his  duty,  but  it  must  bo  proved  that  such  officer  incurred  his 
disability  in  the  actual  discharge  of  his  duty  as  such  officer. 

Minor  of  James  Hayne ^5 

Undergoing  Pnnithment. 
As  soldier's  death  cause  was  contracted  while  ho  was  under  arrest  and  confinement 
under  sentence  of  a  court-martial  on  a  charge  of  exciting  mutiny,  his  widow 
is  not  pensionable  for  the  reason  that  said  death  cause  was  not  incurred  in  the 
line  of  duty. 

Sarah  J.  Hatckina  (icidow) 370 

LOinSIANA  AND  MISSISSIPPI. 

(See  Marriage,  393.) 

MARRIAGE. 

{St'e  also  Evidence,  51., 

Adulteroni  Cohabitation. 
The  evidence  shows  that  the  soldier  left  surviving  him  a  widow  and  minor  children. 
His  mother,  therefore,  has  no  pensionable  status,  notwithstanding  the  fact 
that  the  widow  was  denied  a  pension  on  the  ground  of  her  adulterous  cohab- 
itation. 

Eliza  A,  Daniels 153 

Colored  and  Indian  Soldiers. 
A  claimant,  as  widow  of  a  colored  soldier,  is  pensionable  under  the  general  law,  and 
is  entitled  to  his  accrued  pension,  upon  proving  her  marriage,  as  prescribed 
in  section  4705,  Revised  Statutes;  but  in  order  to  be  pensionable  under  the 
act  of  June  27, 1890,  she  must  prove  a  marriage  which  is  valid  under  the  laws 
of  the  place  where  they  resided  at  the  time  of  marriage  or  when  the  right  to 
pension  accrued. 
A  slave  marriage  in  Kentucky  is  not  valid  unless  declared  in  conformity  with  the 
act  of  February  14,  1866,  of  the  legislature  of  that  State. 

Maria  Merriit 157 
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Consanguinity. 
A  marriage  between  an  uncle  and  his  niece  is  valid  in  the  State  of  New  York. 
The  marriage  in  the  State  of  New  York  of  a  female  under  13  years  of  age  is  valid, 
though  voidable;  but  can  not  be  avoided  if  she  cohabits  with  her  husband 
after  she  becomes  of  the  age  of  legal  consent. 

Abbie  Salmon  (alleged  widow) 389 

Beeree  of  Kallity. 
Claimant  was  pensioned  up  to  January  4, 1870,  when  she  was  remarried  to  one  Patton, 
and  the  pension  was  then  continued  to  the  minor  children  until  they  became 
16  years  of  a^e.  In  1890  she  applied  to  be  restored  to  th(^  rolls,  claiming  that 
her  marriage  to  Patton  was  void  because  at  the  time  he  had  a  former  wife 
living  from  whom  he  had  not  been  divorced,  and  to  sustain  said  allegation 
filed  a  decree  of  a  court,  in  nn  ex  parte  proceeding,  nullifying  said  marriage. 
Held,  That  as  the  Government  was  not  a  party  to  said  nullity  proceedings,  and  as  it 
is  shown  that  said  decree  was  procured  by  fraud,  it  is  not  bound  by  said 
decree;  and  as  the  other  evidence  liled  to  show  theinvalidity  of  said  marriage 
is  insufficient  to  show  that  Patton  was  previously  married,  claimant's  marriage 
to  him  must  be  held  to  be  valid. 

Mary  J.  Vaughn  {as  widow) 284 

Claimant,  at  the  time  she  married  the  soldier,  had  a  former  husband  living,  from 
whom  she  had  not  been  divorced.  Subsequent  to  the  death  of  her  second  hus- 
band— the  soldier — she  procured  a  decree  in  the  supreme  court  of  New  York 
annulling  said  first  marriage  on  the  ground  that  claimant  had  not  attained  the 
age  of  legal  cousent  at  the  time  said  marriage  was  consummated. 
Held,  That  under  the  laws  of  New  York,  and  by  the  terms  of  said  decree,  such  decree 
became  effective  only  from  the  date  thereof;  and  it  appearing  from  the  evi- 
dence that  claimant  and  her  first  husband  cohabited  as  husband  and  wife  after 
she  had  arrived  at  the  age  of  legal  consent,  she  was  his  legal  wife  at  the  time  . 
she  married  the  soldier  and  remained  such  up  to  the  date  of  the  decree  of  nul- 
lity before  mentioned,  aud  therefore  was  never  the  legal  wife  of  the  soldier, 
and  is  not  his  lawful  widow. 

Sally  A.  Fuller  {alleged  widoic) 238 

Eiddence. 
Claimant  maintained  an  illicit  relation  with  one  Henry  Davis,  from  about  1869  to 
1882,  in  the  States  of  Illinois  and  Missouri,  when  they  separated  and  both  mar- 
ried thereafter,  Davis  marrying  in  Sedalia,  Mo.,  in  1884,  and  claimant  marrying 
soldier  in  1885,  by  a  ceremony,  with  whom  Hhe  lived  as  his  wife  until  his  death 
in  1891.  Claimant  and  Davis  both  swear  that  they  were  never  married  to  each 
other,  and  the  evidence  does  not  show  that  they  were  ever  regarded  as  hus- 
band and  wife  in  the  communities  where  they  lived. 
Held,  That  the  cohabitation  of  claimant  and  Davis  was  illicit  and  not  matrimonial, 
and  that  her  marriage  to  the  soldier  was  valid. 

Sarah  Xewhtrry  {widow) 294 

Claimant  first  stated  that  she  was  previously  married  to  one  Neil  in  the  Isle  of  Man, 
England,  by  whom  she  had  one  child,  a  daughter,  and  that  her  said  husband 
was  dead.  Evidence  taken  on  special  examination  shows  claimant's  maiden 
name  to  have  been  Neil,  and  that  her  daughter  was  the  fruit  of  an  illicit  rela- 
tion with  a  man  in  England,  and  claimant  now  admits  this,  claiming  that  she 
had  lepresented  herself  as  a  widow  to  conceal  from  said  daughter  that  she  was 
an  illegitimate  child,  and  it  is  held  that  there  w^as  no  impediment  to  her  mar- 
riage to  the  soldier. 

Mary  Ann  Jones  (widow) 297 

1.  Under  the  Maryland  decisions  the  same  proof  of  cohabitation,  general  reputation, 
and  acknowledgment  that  will  establish  a  marriage  good  at  common  law 
will  establish  the  presumption  of  a  religious  ceremonial  marriage  in  that 
State.     Richardson  r.  Smith  (80  Md.,  89) ;  Kedgrave  r.  Redgrave  (38  Md.,  97); 
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Jackson  r.  Jackson  (80  Md.,  176);  S.  C.  (82  Md.,  17);  Baruiim  r.  Uarnuni .  42 
Md.,  251);  and  Jones  r.  Jones  (48  Md.,  391). 

2.  The  evidence  in  this  case  fairly  establishes  a  valid  marriage  of  the  claimant  and 
soldier  under  the  laws  of  Maryland,  even  assuming  the  decision  of  th** 
Mupreuie  conrt  of  that  State  in  the  case  of  Denisoti  r.  Denison  (35  Md.,361)  to 
be  a  correct  construction  of  the  Maryland  statu  ten. 

Rebecca  JVileif  (widow) 3(U 

A  divorce  is  never  presumed,  except  it  be  for  the  purpose  of  upholding  a  snbseciuent 
marriage,  such  marriage  haviug  been  proved  to  be  an  estaldished  fact. 

The  mere  fact  that  one  lived  with  another  man  or  woman  in  a  marital  state,  or  that 
there  was  a  subsequent  ceremonial  marriage,  is  not  sufficient  to  warrant  a  pre- 
sumption of  divorce.  There  must  be  other  substantial  facts  iu  connection 
therewith  b<*fure  such  a  presumption  can  be  successfully  invoked. 

J nna  Maria  Gallich 311 

1.  Where  a  claimant  for  pension,  in  order  to  sustain  the  legality  of  her  marriage  to 

the  soldier,  alleges  that  said  soldier  procured  a  divorce  from  a  former  wife 
(who  al.so  claims  pension  as  his  widow)  in  a  certain  county  and  State,  she  mast 
prove  such  divorce  by  the  records  of  the  proper  court  iu  said  county. 

2.  Thert'  could  be  no  stronger  presumption  in  favor  of  a  second  ceremonial  marriage 

than  there  would  be  in  favor  of  the  validity  and  continuance  of  the  first  cere- 
monial marriage. 

Mary  C,  Orr  (alleged  iridoic) MS 

It  appearing  from  the  evidence  that  the  deceased  soldier  had  been  lawfully  married 
to  another  woman  prior  to  his  marriage  to  this  appellant,  and  that  said  fir>i 
wife  is  still  living,  and  there  being  no  sufllicient  evidence  that  said  first  mar- 
riage was  ever  legally  dissolved  by  divorce,  this  appellant  can  not  be  r<-c<ig- 
nized  as  the  widow  of  the  soldier,  and  is  not  entitled,  under  th<*  proof  in  this 
ease,  to  pension  as  such  widow  under  the  provisions  of  section  4702,  Revised 
Statutes. 

Kate  E,  Bichardaon  (an  widow) 409 

The  only  evidence  of  a  prior  marriage  of  this  sailor  being  his  own  statement,  in 
which  he  says  also  that  he  was  divorced  from  such  marriage  before,  and  was 
a  widower  at  the  time  of  his  formal  remarriage  to  claimant,  with  whom  he 
lived  for  twenty-five  years  thereafter  until  his  death,  such  remarriage  is  held 
to  have  been  a  valid  one,  and  claimant  his  lawful  widow,  notwithatandiug 
there  is  no  corroborative  evidence  of  such  divorce  from  the  prior  marriagi>.  or 
of  the  first  wif«''s  death. 

Sarah  Buchanan  (widow) 423 

It  is  only  when  a  party  relies  upon  a  valid  marriage  ceremony  that,  under  the  Mary- 
land decisions,  the  same  proof  of  cohabitation,  general  reputation,  and 
acknowledgment  which  will  establish  a  marriage  good  at  common  law  will 
establish  the  presumption  of  a  religious  ceremonial  marriage  iu  that  State. 

MoUit'  Piirnell  (widow) 431 

Fraud. 

Claimant  alleges  that  she  was  married  to  the  soldier,  John  Quinn,  at  Vincenues, 
Ind.,  November  20,  1867,  under  her  maiden  name  of  Elizabeth  Ryan,  and  relies 
entirely  for  proof  of  that  fact  on  a  certified  transcript  of  the  marriage 
records  of  the  county  in  which  Vincenues  is  situated,  showing  the  marriage 
of  one  John  Quinu  to  ''Eliza  Frederick  **  on  the  date  alleged.  It  is  conclu- 
sively proved  that  said  marriage  record  referred  to  entirely  difterent  persons 
than  alleged  by  claimant,  and  that  the  minors  of  John  Quinn,  of  Company  F, 
Twenty-fourth  Indiana  Volunteers,  the  person  to  whom  said  record  refers, 
have  filed  a  copy  of  the  same  record  to  prove  the  marriage  of  their  deceased 
father  to  their  motiier,  Kliz:i  Frederick;  therefore,  claimant  having  failed  to 
prove  her  marriage  to  soldier,  can  not  be  regarded  as  his  lawful  widow. 

Elizabeth  Avton  (alle'jtd  widow  of  John  <^)uiHH) 258 
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Smandpatioii. 
It  being  material  to  a  proper  determination  of  the  question  ns  to  the  validity  of 
the  claimant's  marriage  to  the  sailor  to  know  whether  the  latter  died  hefore  or 
after  slaves  were  emancipated  by  the  adoption  of  the  thirteenth  amendment 
to  the  Constitntion,  and  the  evidence  on  that  point  being  conflicting,  tlie 
action  is  set  aside  and  the  case  remanded  for  fnrther  inquiry — by  special 
examination  if  necessary. 

Marie  L.  Boas  {alleged  icidow) 36 

Impediment. 
A  marriage  solemnized  in  the  State  of  Virginia,  wh^n  either  of  the  partieH  had  been 
previously  married,  said  first  marriage  never  having  been  dissolved,  is  void 
from  inception.  It  necessarily  follows  that  when  the  impediment  is  removed 
a  new  relation  mnst  be  shown  to  have  been  entered  into;  for  a  continuance  of 
cohabitation  is  bnt  a  continuance  of  an  illicit  relation  upon  which  a  common- 
law  marriage  can  not  be  based.  (Stones  v.  Keeling,  5  Call.,  143,  and  Herbert 
r.  Hiles  Admr.,  90  Va.,  390.) 

Indiana  Christie  (alleged  widow) 15 

1.  Claimant's  husband,  Matthew  Lambert,  deserted  her,  and  she  thereafter  was  mar- 

ried by  ceremony  to  John  Conroy,  in  the  State  of  Pennsylvania.    There  are  no 
facts  other  than  desertion  on  which  to  found  a  presumption  of  death. 
Held,  Claimant  is  not  the  widow  of  John  Conroy.     (Sarah  C,  Hayden,  8  P.  D.,  364; 
Helen  L.  Pepper,  9  P.  D.,  500.) 

2.  Marriage,  in  pension  cases,  is  to  be  proven  under  section  2,  act  of  August  7,  1882, 

and  this  Department  will  bo  generally  guided,  though  not  absolutely  bound, 
by  the  construction  placed  upon  the  laws  of  a  State  by  their  courts  of  last 
resort,  following  the  rule  adopted  by  the  IJuiteil  States  Supreme  Court. 

3.  Any  statement  in  the  opinion  in  the  case  of  Margaret  L.  Thomas  (9  P.  D.,  139) 

which  conflicts  with  said  rule  is  hereby  modified. 

Catharine  Conroy  (alleged  tcidow) 162 

The  evidence  shows  the  claimant's  marriage  to  the  soldier  was  invalid,  he  having  at 
that  time  a  former  wife  living  and  undivorced. 

Sarah  F,  SuWrany  now  Morris  ( widow) 1 79 

Soldier  married  claimant  by  ceremony  in  1864,  when  he  had  former  wife  living,  who 
was  divorced  from  him  twenty-three  months  thereafter.  Claimant  and  soldier 
lived  together  as  husband  and  wife,  and  were  so  recognized  by  their  neighbors 
and  relatives,  for  twenty-six  years  after  the  removal  of  the  impediment  to 
their  marriage,  and  up  to  the  date  of  soldier's  death. 

Held^  That  under  the  laws  of  the  State  of  Ohio,  where  the  parties  resided,  a  common- 
law  marriage  contracted  after  the  removal  of  said  impediment  will  be  ])ro- 
sumed.  (Bremer  r.  Briggs,  32  Ohio  Sta.,  378,  and  Swartz  r.  State,  33  Ohio 
C.C.  Kep.,  62.) 

Fredricka  Kent  (widow) 211 

At  the  date  of  claimant's  alleged  marriage  to  soldier,  in  1805,  in  the  State  of  Now 
York,  she  had  a  former  husband  living  from  whom  she  had  not  been  divorced. 
She  continued  to  live  and  cohabit  with  soldier  in  the  States  of  New  York, 
Minnesota,  and  Michigan  from  1865  up  to  the  date  of  his  death,  in  1893.  Her 
first  husband  died  in  1866.  On  September  27,  1891,  a  marriage  ceremony  was 
performed  between  the  claimant  and  soldier  in  the  State  of  Michigan. 

JSeldf  That  os  claimant's  relation  with  soldier  was  illicit  in  its  comn»oncenient,  it  is 
so  presumed  to  continue  until  a  changed  relation  is  proved,  and  actual  mar- 
riage can  not  be  presumed  from  continued  cohabitation  and  reputation  after 
the  removal  of  the  legal  impediment  by  the  death  of  her  tirst  hnsband.  Rose 
r.  Rose  (67  Mich.,  619),  Ellen  A.  Palmer  (7  P.  D.,363),  Louisa  S.  Iloepfner  (9 
P.  D.,  497),  Wilhelmina  K.  Monteton  (10  P.  D.,  12);  and  Indiana  Christie 
(ibid.,  15). 

Harriet  (  omstovk  (alleged  widow ) 220 
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The  mere  fact  that  Yates  was  a  ''widower'*  when  be  married  claimant  is  assumed 
by  the  Burean  of  Pensions  to  be  sufficient  ground  on  which  to  compt^I  claim- 
ant to  furniKh  positive  evidence  of  the  death  or  divorce  of  the  former  wife. 
ffeldj  Claimant  having  shown  a  ceremonial  marriage,  and  there  not  being  the  shadow 
of  a  suspicion  (beyond  the  fact  that  the  officer  was  a  widower)  that  claimant's 
marriage  was  not  a  lawful  one,  the  burden  of  proof  is  upon  the  Government  to 
show  the  illegality  of  such  marriage.     (Stewart  on  M.  and  D.,  Chap.  XVIII.) 

Lizzie  Yates  (widow) 446 

Ah  soldier  was  incapable  of  entering  into  a  marriage  relation  by  reason  of  insanity, 
the  claimant's  marriage  to  him  is  void,  and  therefore  action  rejecting  her 
claims  for  pension  upon  the  ground  indicated  was  proper. 

Marif  J.  Storrne  {widow) 192 

Legitimacy. 
Only  the  minor  children  of  a  colored  soldier  by  the  woman  with  whom  he  lived  in 
the  relation  of  husband  and  wife  up  to  the  date  of  his  enlistment,  or  to  the 
date  of  his  death  if  he  died  subsequent  to  his  service,  are  entitled  to  a  minor's 
pension  under  section  4705,  Revised  Statutes. 

^finor8  of  William  Toller 75 

1.  A  common-law  marriage  is  good  in  the  State  of  Wisconsin.     A  maiTiage  in  Wis- 

consin when  one  of  the  parties  has  an  nndivorced  living  husband  or  wife  is 
void.  After  such  impediment  is  removed  a  new  relation  must  be  shown  to 
have  been  entered  into  ns  a  fact;  otherwise  the  continuance  of  the  cohabita- 
tion will  be  presumed  to  be  illicit.     (Williams  r.  Williams,  46  Wis.,  464.) 

2.  Children  born  of  a  marriage  null  in  law  are  legitimate  in  Wisconsin.     (Sec.  2274, 

R.  8.  Wis.,  aud'Watts  et  al.  r.  Owen,  02  Wis.,  512.) 

3.  Such  fact  docH  not,  however,  give  them  a  pensionable  status,  for  a  pensionable 

status  is  to  be  determined  wholly  by  the  laws  of  the  United  States,  which 
limits  a  minor's  title  lo  one  which  was,  or  could  have  been,  in  the  legal  wife 
(widow).     (Sec.  4702,  K.  S.  U.  S.,  as  amended.) 

Alleged  minors  of  Jonas  If.  Pulrer 227 

Minors'  pension. 

1.  It  appearing  that  the  last  marriage  of  this  appellant,  Mary  E.  Resser,  to  the 

deceased  soldier  was  subsequent  to  the  passage  of  the  act  of  June  27,  1890,  she 
lias  no  title  whatever  to  pension  as  his  widow,  under  the  express  provisions  of 
the  third  section  of  said  act. 

2.  It  also  appearing  that  the  widow  of  said  deceased  soldier  is  still  living  and 

unmarried,  his  minor  children  have  no  title  to  pension  under  the  provisions  of 
said  section.  (Minor  child  of  Lafayette  Howard,  9  P.  D.,  230;  minors  of  John 
Davis,  9  P.  D.,  151.) 

Minors  of  Charles  ir.  Jlesser 266 

Kane  pro  tone  decree. 
Claimant  and  soldier  were  married  on  the  29th  day  of  May,  1881.  Claimant  was 
divorced  from  her  husband  April  8,  1881.  Soldier  had  been  previ<»usly  mar- 
ried, but  in  a  proceeding  for  a  divorce  from  his  former  wife  the  records  of  the 
circuit  court  of  Cook  County,  111.,  show  that  on  the  28th  day  of  May,  1881,  the 
case  was  heard  by  the  judge  of  said  court,  and  a  decree  of  divorce  ordered, 
and  a  formal  decree  was  spread  upou  the  records:  it  further  appears  that 
soldier's  attorney  in  said  suit  subsequently  informed  him  that  a  iinal  decree 
could  not  bo  entered  until  soldier  paid  the  stenographer  for  transcribing  his 
notes  of  the  evidence  taiien  in  said  suit  and  a  balance  due  said  attorney ;  said 
soldier  i)aid  said  charges,  whereupon  said  attorney  presented,  on  July  14, 
1881,  to  the  judge  of  said  court  a  decree  in  nearly  the  identical  language  as 
the  decree  formerly  spread  on  the  records  of  said  court,  which  said  jadge 
signed,  and  the  same  was  al.^o  spread  on  the  records.     It  is 
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Held,  That  snicl  soldier  was  legally  divorced  from  his  former  wife  on  the  day  said 
cause  was  tried  and  determined,  and  not  on  the  date  of  entering  said  subse- 
quent decree,  and  that  his  marriage  to  claimant  was  valid. 

Isabel  W.  Siler  (icidow) 1 

Slaves— Impediment. 

Claimant  was  pensioned  as  the  widow  of  the  soldier  who  died  in  the  service,  but  her 
name  was  dropped  from  the  rolls  upon  her  remarriage  by  a  ceremony  with  one 
Smith,  alias  Lyons.  Slie  now  claims  a  continuance  of  pension  on  the  ground 
that  said  Smith  had  a  wife  living  at  the  time  of  his  marriage  to  her.  The  evi- 
dence shows  that  Smith  had  a  slave  wife  living  with  whom  he  had  not  lived 
for  some  years  prior  to  his  marriage  to  claimant,  but  having  married  claim- 
ant according  to  the  forms  of  law,  this  former  relation  with  Annie  Parker  had 
no  legal  effect  on  his  marriage  with  claimant,  and  she  was  therefore  his  legal 
wife. 

Jnianda  Fane  (now  Smith,  as  widow) 254 

At  the  date  of  the  alleged  marriage  of  claimant  to  the  mother  of  soldier  in  the  State 
of  Missouri  both  were  slaves,  and  so  continued  up  to  the  day  of  the  motber's 
death  in  1858. 

Under  the  decision  of  the  Supreme  Court,  in  the  case  of  Johnson  r.  Johnson  (45  Mo., 
595),  their  alleged  marriage  was  void. 

Garrison  Petinoyer  {alleged  father) 362 

The  appellant  and  the  dec*iased  soldier  were  colored  persons  residing  in  the  State  of 
Kentucky,  and  had  been  married  while  in  a  state  of  slavery  in  the  year  1852, 
in  accordance  with  the  custom  of  slaves,  but  after  their  emancipation  had 
taken  no  steps  to  ratify  and  legalize  their  subsisting  slave  marriage  in  the 
manner  required  by  the  statutes  of  tbnt  State. 

Held,  That  the  appellant  can  not  be  recognized  hm  the  widow  of  the  soldier  and  is 
not  entitled  to  pension  under  the  provisions  of  the  third  section  of  the  act  of 
.lune  27,  1890.  See  decisions  in  cases  uf  Nannie  Roach  (7  P.  D.,  80)  and  Lettie 
Hawkins  (8  P.  D.,  22). 

Mary  Hiddle  (widoic) 441 

Widow's  pension  act,  March  19,  1886. 
As  claimant  was  married  to  soldier  subsequent  to  the  passage  of  the  act  of  March  19, 
1886,  viz,  on  September  4,  1891,  the  allowance  of  the  rate  of  $8  was  ])roper. 
The  fact  that  appellant  had  a  meretricious  relation  with  the  soldier  prior  to 
the  pas8a«;e  of  said  act  does  not  entitle  her  to  the  rate  of  $12  per  month. 

Wilhelmina  K,  Monieton  {widow) 12 

IKstxict  of  Colombia. 

1.  A  statute  regulating  the  forms  of  marriage  is  merely  directory,  and  unless  it  con- 

tains an  express  clause  of  nullity  a  marriage  valid  at  common  law  is   valid 
under  such  a  statute. 

2.  The  statutes  in  force  in  the  District  of  Columbia  contain  no  express  clause  of 

nullity,  and  a    marriagt*  valid  at  common  law  is  valid  in  the  District  of 
Columbia. 

3.  A  marriage  valid  at  common  law  is  valid  in  the  State  of  Iowa.     See  case  of  Annie 

Dennis  (9  P.  D..  243). 

Maria  McCarthy  (widow) 118 

1.  A  marriage  per  verba  de  presenti  was  valid  at  common  law,  and  is  valid  within 
the  District  of  Columbia,  (Thomas  r.  Holtzman,  18  D.  C,  62 ;  Meister  r.  Moore, 
96  U.  S.,  76.) 

Henry  Higgins  {deceaned).  A w » ie  Higgiua  ( widow ) 110 

Tennessee  and  MiBsoori. 
1.  The  evidence  in  this  case  fails  to  show  any  ceremonial  or  common-law  marriage 
•  between  the  claimant  and  soldirr,  but  sh(»ws  that  their  relation  was  illicit  in 
its  inception,  and  continued  unchanged  until  her  desertion  of  soldier  in  1885, 
fight  jears  prior  t»>  his  death. 
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2.  A  relation  illtoit  in  ita  origin  is  presamed  to  so  continue  until  a  changed  relation 
is  shown,  and  continuous  cohabitation  of  the  parties  after  the  removal  of  the 
legal  impediment  to  marriage  is  not  evidence  of  a  change  froui  an  illicit  to  a 
matrimonial  status  under  the  laws  of  Tennessee  or  Missonri. 

Angeline  Adaiueon  {alleged  widow) 328 

Looiiiaaa  and  XiMiiiippL 

The  <*vidence  shows  that  at  the  time  of  claimant's  marriage  to  the  aailor  he  ha<l  a 
lawful  wife  living  and  nndivorced,  so  that  the  marriage  was  void  ab  initio. 
This  is  not  only  the  general  rule  of  law  but  is  in  accord  with  the  decisions  of 
the  courts,  especially  in  Louisiana  and  Mississippi,  where  these  parties  lived. 
And  there  is  no  evidence  to  nhow  that  a  new  contract  of  marriage  or  other 
form  of  consent  was  entered  into  after  the  removal  of  the  impediment — ^that  is, 
the  death  of  the  iirst  wife,  which  was  five  months  Ijefore  sailor's  death.  Mar- 
riage can  not  be  presumed,  and  rejection  of  claim  was  proper. 

Louina  C.  Germain  {widow) 393 

MAR7LAKD. 

{See  Marriagk,  431.) 

MATERIAL  SERVICE. 

(.SV«Fee,  144.) 

MEDICAL  EXAMINATIONS. 

{See  Disability,  276;  Practice,  271.) 

MEDICAL  REFEREE. 

{See  Pathological  Sequence,  52.) 

MEXICAN  WAR. 

{See  Service,  1.39.) 

MILITAR7  AGE. 

{See  Desertion,  355.) 

MINOR'S  PENISON 

{See  also  Marria(}e  axd  Divorce,  266.) 

June  27, 1890. 

Where  the  applicant  is  claiming  as  the  minor  child  of  soldier  by  a  former  wife, 
deceased,  contending  that  the  surviving  widow  ha^  never  been  charged  with 
care  and  maintenance  of  the  claimant,  the  rejection  of  the  claim  on  the  ground 
that  the  soldier  left  a  surviving  widow  who  is  unmarried  is  not  responsive  to 
the  question  preseut^Ml,  nor  determinative  of  claimant's  right. 

Minor  of  Mien  Biggers 124 

Section  4702,  B.  8. 

Section  4702  of  the  Revised  Statutes  does  not  reciuire  that  application  by  minor 
children  for  pension  thereunder  be  made  while  they  are  nnder  16  years  of  age. 

In  claims  where  the  children  had  attained  the  age  of  16  years  before  July  1, 1880,  but 
had  not  filed  application  for  the  pension  prior  to  that  date,  it  is  recommended 
that  a  judicial  decision  of  the  question  should  be  obtained  in  a  test  case  for 
the  future  guidance  of  the  Secretary  of  the  Interior  and  the  Commissioner  of 
Pensions,  and  Congress  lias  been  re([ue8ted  to  enact  a  law  which  would  permit 
this  to  be  done,  and  until  further  directions  consideration  of  such  claims  will 
be  withheld. 

Instructions 4g5 
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MISSOURI. 

(See  Marriagk,  328.) 

MISSOURI  MILITIA. 

(See  Service,  8,  19,  270.) 

MUSTER  OUT  TO  ACCEPT  ITE^W  COMMISSION. 

(^See  Service,  188.) 

NEGLIGENCE. 

Soldier,  au  epileptic  and  a  carpeuter,  went  npou  the  roof  of  a  building  without  any 
other  motive  than  a  desire  to  pursue  his  usual  vocation,  was  seized  by  an 
epileptic  lit,  fell  to  the  ground,  and  was  killed  by  the  fall.  He  was  well 
aware  of  his  epileptic  condition,  having  been  su1)ject  to  seizures  once  or  twice 
a  week  for  some  time  previous. 

Seld,  If  the  death  of  a  soldier  is  shown  to  be  due  to  his  own  negligence,  the  fact 
that  the  pensioned  cause  was  present  as  a  factor  in  said  death  is  subservient 
to  the  greater  and  proximate  factor  of  the  negligence  of  soldier.  Negligence, 
not  epilepsy,  was  the  proximate  cause  of  death.  (Balto.,  etc.,  R.  Co.  r.  James, 
95  i:.  S.,  439;  La.  Mut.  Ins.  Co.  r.  Tweed,?  Wall., 52;  Mil.  Rwy.  Co.  r.  Kellogg, 
94  IT.  S.,  474 ;  Margaret  Moran,  9  P.  D.,  492.) 

Sarah  H,  Monty  (tcidow) 101 

NEW  DISABILIT7. 

(»Sec  Evidence,  46.) 

NOTICE. 

(iSec  Election.  61;  Jurisdiction,  434.) 

NUNC  PRO  TUNC  DECREE. 

{See  Marriage  and  Divorce,  1.) 

PATHOLOGICAL   SEQUENCE. 

{See  also  Death  Cause,  202.) 

Neither  paralysis  agitans  nor  cerebro-spinal  sclerosis  can  be  accepted  as  a  patho- 
logical sequence  of  chronic  diarrhea  or  any  secjuela^  thereof. 

George  B.  Cook 39 

Generally,  where  an  attending  physician  appears  to  be  in  good  standing  his  diagnosis 
of  the  patient's  disease  is  accepted  as  coriect ;  but  when  it  comes  to  a  question 
whether  one  disease  resulted  from  another  the  ipse  dixit  of  such  attending 
physician  is  not  received  unless  in  accord  with  the  generally  accepted  teach- 
ings of  medical  science  (as  to  which  the  Department  will  be  advised  by  the 
medical  referee)  or  unless  it  derives  some  peculiar  and  extraordinary  value 
from  such  physician*8  professional  standing  and  experience. 

Sarah  J.  May  ( widow) 52 

PAYMENT. 

(See  also  Attorneys,  403.) 

Pensions  being  allowed  under  the  general  law  and  act  of  June  27,  1890,  it  was  proi)er 
to  adjust  the  ratings  so  as  to  prevent  overpayment,  or  double  payment  of  the 
same  pension,  or  the  payment  of  both  pensions  for  the  same  period  of  time, 
and  such  deductions  and  reissues  as  avoided  this  and  preserved  to  pensioner 
the  highest  ratings  to  which  he  was  adjudged  entitled  were  not  erroneous. 

Joshua  TV.  Mattick 281 
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PENDnVG  CLAIM. 

{See  Insaxk  Person's,  109.) 

PILOT. 

(iSe«  Service,  182.) 

poiaoN. 

(See  Line  of  Duty,  376.) 

PRACTICB. 

{See  also  AvpKAUifSli;  Elections,  61;  Fee,  167;  Rates  and  Rating,  185,397.  414.) 

Attoneys. 
The  relations  between  attorney  and  client,  in  a  pension  claim,  are  not  such  as  to 
give  tbe  attorney  all  of  the  same  rights  that  he  would  have  under  the  oomznou 
law. 
Tbe  mission  of,  and  the  procedure  under,  a  special  examination  is  such  as  to  preclude 
the  absolute  necessity  of  the  presence  of  an  attorney  to  protect  either  his  own 
or  his  claimant's  rights.  The  prevailing  practice  of  allowing  nn  attorney  to 
be  present,  and  to  take  part  in  a  special  examination,  if  so  requested  by  claim- 
ant, is  all  that  is  necessary  under  the  circumstances,  for  the  Government  is  not 
in  any  wise  a  defendant  in  such  proceedings. 

Ascha  Hughes  {mother) 390 

Commencement 
"Whenever  a  claim  for  pension  under  the  act  of  June  27,  1890,  hits  been,  or  shall 
hereafter  be,  rejected,  Huspended,  or  dismissed,  and  a  new  application  shall 
have  been,  or  shall  hereafter  be,  allowed  in  such  claim,  such  pension  shall  date 
.  from  the  time  of  the  filing  of  the  first  application,  provided  the  evidence  in  the 
case  shall  show  a  pensionable  disability  to  have  existed,  or  to  exist,  at  the 
time  of  filing  such  first  application,''  whether  claimant  has  invoked  the  aid 
of  the  act  of  March  6,  1896,  or  not. 

Predion  M.  Bohn 73 

Dedaratioiu. 
It  is  held  that  the  Bureau  erred  in  treating  a  declaration  which  did  not  specify  under 
what  law  it  was  filed  as  a  declaration  under  the  general  law  without  explain- 
ing to  tbe  claimant  the  benefit  of  applying  under  the  act  of  June  27, 1890,  and 
giving  her  an  opportunity  to  intelligently  amend  her  declaration. 

Eliza  li.  Mong  {mother) 78 

DismissaL 
The  filing  of  a  second  application  for  pension  under  the  act  of  June  27,  1890,  while 
an  appeal  from  the  rejection  of  a  former  application  is  pending,  is  not  a  good 
ground  for  dismissing  the  appeal  unless  tbe  applicant  expressly  or  implicitly 
asks  to  have  the  first  application  reconsidered. 
Medical  examination  under  the  first  ayiplication  showed  no  disability  except  a  slight 
afiection  of  tbe  heart,  and  that  was  not  found  at  a  subsequent  examination. 
x\ge,  57  years;  height,  5  feet  10 J  inches;  weight,  165  pounds. 
Jleld^  That  a  pensionable  disability  did  not  exist  at  the  date  of  filing  the  first  applica- 
tion. 

Charles  A .  Sampson 458 

Rates. 
1.  Rule  6  of  the  second  division  of  the  rules  of  practice  was  never  intended  to  apply 
except  in  cases  of  such  errors  of  rating  as  were  patent  upon  their  face,  and 
which  would  naturally  be  corrected  by  the  Commissioner  of  Pensions  upon  his 
attention  being  called  to  such  errors;  but  where  the  determination  of  a  rate 
is  the  result  of  judgment  on  the  evidence,  and  not  merely  the  result  of  a  clerical 
mistake,  the  rule  has  no  application. 

Chauncey  Davie 12 
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Beopeniog. 
Where,  under  the  general  law,  claim  for  peusion  is  made  on  accoaut  of  general  debil- 
ity, a  medical  examination  is  held  which  discloses  no  cause  of  disability,  and 
therenpon  the  claim  is  rejected,  the  fact  that  a  condition  of  general  debility  is 
shown  to  exist  subsequently  does  not  warrant  action  reopening  the  claim. 

Andreio  G.  Clark 271 

The  refusal  to  consider  the  widow's  application  for  readjudication  of  her  husband's 
claim  in  accordance  with  the  provisions  of  the  act  of  March  6, 1896,  on  the 
ground  that  he  (the  husband)  had  no  claim  for  readjudication  on  file  at  the 
date  of  his  death,  was  error. 
A  refected  claim  may  be  reopened  at  any  time,  upon  the  filing  of  proper  evidence 
for  that  purpose,  either  by  the  original  claimant  or  by  the  person  who  succeeds 
to  his  rights. 

William  Heinrichs 321 

PREDISPOSING  CAX7SB. 

(5ee  Death  Cause,  90.) 

PRESUMPTION  OF  DEATH. 

(5««  Evidence, 51;  Marriage  and  Divorce,  162.) 

PRIOR  SOUNDNESS. 

( See  Evidence,  448. ) 

PROVOST-MARSHALS. 

(/SeeLiNE  OF  Duty,  345.) 

RANK. 

(5^6  Fee,  428;  Rate,  299.) 

RATE. 

(See  also  Aid  and  Attendance,  172 ;  Practice,  12, 13.) 

June  27,  1890. 
As  the  medical  examinations  show  no  appreciable  disability,  a  rate  of  $6  per 
month  is  adequate  under  the  act  of  June  27, 1890,  though  claimant  is  60  years 
of  age  and  his  system  is  relaxing  by  reason  thereof. 

Ckauncey  Davie 13 

The  evidence  on  file  at  the  time  the  pension  was  reduced  showing  that  the  pensioner 
could  earn  a  partial  support  by  manual  labor,  the  reduction  from  $12  to  $8  per 
month  is  held  not  to  have  been  erroneous. 

Evlin  Earl 176 

It  was  not  intended  by  the  second  section  of  the  act  of  Jnne  27,  1890,  to  grant  pen- 
sion thereunder  for  a  degree  of  disability  that  would  not  materially  impair  a 
claimant's  ability  to  earn  a  support  by  manual  labor. 

lienhcn  F.  Scott 256 

1.  Pensions  under  section  2  of  the  act  of  June  27,  1890,  can  not  be  rated  as  under 

sections  4692  and  4693  R.  S.,  or  the  act  of  August  27, 1888. 

2.  To  be  ratable  under  the  second  section  of  the  act  of  June  27,  1890,  a  disability 

mnst  not  only  be  of  a  permanent  character,  not  the  result  of  claimant's  vicious 
habits,  but  must  incapacitate  him  for  the  performance  of  manual  labor,  and 
tbatin  a  degree  rendering  him  unable  to  earn  a  support. 

3.  Total  deafness  of  one  ear  only  is  not  a  pensionable  condition  under  said  act. 

Charles  Norburyy  alias  Jniliam  Walker 261 
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PeDBiODS  for  dependent  parents  are  rated  in  accordance  with  the  provisions  of  sec- 
tion 4707  of  the  Kevised  Statutes  as  amended  by  the  act  of  March  19, 1886,  the 
first  section  of  the  act  of  June  27,  1890,  only  amending  said  seotion  to  the 
extent  of  requiring  claimants  to  prove  present  dependence  instead  of  depend- 
ence at  the  date  of  the  son's  death. 

Elizabeth  Darling  {mother) 299 

Appellant  filed  his  first  claim  for  pension  under  the  act  of  June  27, 1890,  on  Septem- 
ber  24,  1891.  Said  claim  was  rejected  October  30,  1894,  on  the  ground  of  no 
disability  shown  under  the  act.  Certificate  of  medical  examination  made 
under  the  claim  showeil  existence  of  an  inguinal  hernia,  incomplete.  A  second 
claim  was  filed  June  23,  W97,  under  said  act,  together  with  a  claim  under  the 
provisions  of  the  act  of  March  6,  1896.  Pension  was  allowed  for  an  inguinal 
hernia  from  date  of  filing  last  declaration,  and  former  rejection  was  adhered 
to  by  the  Bureau  on  the  ground  that  a  schednle  of  rates  preparetl  for  general 
law  pensioners  fixed  a  rate  of  only  $4  per  month  for  a  like  conditioji  during  a 
period  prior  to  December  4,  1891. 

Held^  That  in  fixing  rates  of  pension  in  claims  under  the  act  of  June  27,  1890,  only 
the  degree  of  inability  for  earning  a  support  by  manual  labor  should  be  con- 
sidered, other  laws  and  schedules  not  being  allowed  to  infineuoe  the  action. 
Isaac  n.  Childrrs :^97 

Any  practice  which  allows  a  rating  under  the  act  of  June  27, 1890,  without  making 
the  degree  of  inability  to  earn  a  support  by  manual  labor  the  basis  of  jndg- 
meut,  is  unwarranted  by  law.     (Isaac  B.  Childers,  358  L.  B.,  p.  396.) 

A  pensionable  condition  can  not  be  found  because  designated  by  a  name  of  a  disease 
or  disability,  unless  such  name  or  designation  carries  with  it  the  conclusive 
fact  that  it  embraces  conditions  which  are  of  necessity  of  such  a  character  a** 
to  pensionabiy  disable  one. 

Neither  the  term  '^complete  inguinal  hernia"  nor  "incomplete  inguinal  hernia,*' 
per  se,  conveys  any  specific  information  by  reason  of  which  a  rating  could  be 
allowed. 

Lucius  S.  Hollis 414 

CompoandiBg  ratei. 

Unless  specifically  provided  for,  there  is  no  provision  of  law  by  which  disabilities 
can  be  considered  separately  and  compounded  so  as  to  allow  for  all  the  pension 
which  each,  considered  separately,  would  aggregate.  It  is  the  combined  effect 
of  all  that  must  be  considered;  and  in  this  case  the  combined  effect  of  all  the 
disabling  causes  accepted  as  due  to  the  service  not  rendering  claimant's  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  he  is 
not  entitled  to  a  higher  rate  of  pension  than  he  now  enjoys  ($17  per  month). 
George  A.  South 21 

Pensioner  was  receiving  a  rating  of  seven  teen -eighteenths  for  neuralgia  and  slight 
deafness  of  both  ears,  result  of  catan-h,  said  rating  being  made  up  of  two- 
eighteenths  for  the  first-named  disability  and  fifteen-thirtieths  (the  schedule 
rate  at  time  of  allowance)  for  the  deafness  in  that  degree.  Afterwards,  when 
rating  of  four-eighteenths  was  allowed  for  additional  disability  from  chronic 
diarrhea  and  piles,  the  total  rating  was  continued  at  seventeeu-eigbteeuths, 
because  the  ratin<j^9  could  not  be  combined  to  make  twenty-one-eightcenths,  a 
rate  unknown  to  the  law.  Then  again,  the  schedule  rate  for  slight  deafness 
of  both  ears  has  been  reduced  to  Rix-thirtieths.  This  was  recommended  in  the 
last  certificate  of  examination,  together  with  six-eighteenths  for  piles  and  dis- 
ease of  rectum,  result  of  diarrhea,  and  six- eighteenths  for  pains  in  stomachy 
chest,  and  head,  result  of  neuralgia.  Thus,  the  combined  rates  making 
eighteen-eighteenths,  kept  the  total  pension  at  the  former  rate  of  seventeen- 
eight^enths  per  nuinth. 
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Tlie  ratings  named  could  not  be  combined  to  make  the  tbird-grade  rate,  or  $24  per 
month,  even  if  they  wonld  amount  to  so  much,  and  as  they  do  not  altogether, 
and  considered  as  a  whole,  produce  a  degree  of  incapacity  to  perform  manual 
labor  equivalent  to  the  loss  of  a  hand  or  foot,  pensioner  is  not  entitled  to  said 
third-grade  rate. 

JJark  Daris 185 

First  grade. 
Unless  a  pensioner's  name  was  borne  upon  the  rolls  at  first-grade  rate  proper — $50 
per  month — ^prior  to  the  passage  of  the  act  of  March  4, 1890,  which  act  increased 
the  said  rate  to  $72  per  mouth,  or  the  certificate  of  a  medical  examination 
made  prior  to  the  passage  of  the  said  act  showed  the  existence  of  such  a  degree 
of  disability  as  to  warrant  the  allowance  of  the  said  first-grade  rate,  the  terms 
of  the  act  itself  prohibit  the  allowance  of  the  rate  prescribed  therein  from  any 
period  prior  to  the  date  of  the  certificate  of  an  examining  surgeon  or  board  of 
examining  surgeons  showing  such  degree  of  disability. 

James  Bennett 443 

RATING. 

(^Se«CoNsTi{UCTiox,  99;  Disability,  276;  Fee,  428;  Payment  of  Pension,  281.) 

RECOGNITION,  ACT  MARCH  3.  1899. 

{See  Attorneys,  236,  403.) 

RECORD. 

{See  Desertion,  55;  Evidence,  80,  319.) 

REFUNDMENT. 

(5eeKBB,  I5O4) 

REIMBURSEMENT, 

(5ecn?«o  Evidence,  448;  Fee,  150.) 

Pensioner  having  drawn  two  pensions  for  the  same  period  of  time,  in  contravention 
of  the  provisions  of  law,  and  the  Bureau  having  taken  steps  to  secure  reim- 
bursement of  the  amount  illegally  paid  by  withholding  all  pension  until  the 
overpayments  are  recovered,  it  is  held  that  such  action  was  proper;  that  it  is 
a  duty  imposed  by  the  law,  and  that  the  Department  has  no  power  to  afford 
the  pensioner  relief  by  revoking  the  action  or  annulling  the  requirement  of  the 
statute. 

Samuel  i?.  Weeks 84 

REMARRIAGE. 

I>ependont  Mother. 
The  remarriage  of  a  dependent  mother  prior  to  the  act  of  June  27,  1890,  is  not  a  bar 
to  pension  under  section  4707,  as  amended  by  the  first  section  of  said  net,  pro- 
vided the  facts  recjuired  by  the  first  section  of  the  act  are  duly  established. 
(Mary  Kille,  7P.D,,  550.) 

Elizabeth  Darling  (mother  of  Franklin  Rickard) 244 

Widow. 
Claimant  was  pensioned  as  the  widow  of  the  soldier  from  July  1(5,  1890,  t<»  July  4, 

1892;  she  remarried  July  6, 1892. 
Held,  That  her  remarriage  barred  her  further  title  to  pension  under  the  act  of  Jan- 
uary 29,  1887,  and  that  hor  name  was  properly  dropped  from  the  rolls. 

Dora  r.  Otis  ( iridow),  now  Cowley 324 
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REOPENING. 

(See  Practick,  271,  321.) 

RERATING. 

(See  Appeals,  250 j  Res  Judicata.  249.) 

RES  ADJTJDICAT^S. 

(See  also  Increase,  232.) 

Cafies  long  since  adjndicated  by  previous  AdminiAtrations  will  not  be  disturbed  for 
slight  or  trivial  reasons,  nor  upon  mere  matter  of  opinion  as  to  the  weight  of 
evidence,  nor  upon  any  matter  involving  merely  an  exercise  of  jadgmeiit  or 
discretion,  but  only  when  glaring  error,  mistake,'  or  manifest  iujcsticc  is 
a}>parent  ftom  the  record  or  the  evidence. 

See  Birney  Hoyt  (1  P.  D.,  70);  Isaac  Sell  (2  P.  D.,  172) ;  Wallace  G.  Bone  (2  P.  D., 
310);  John  Bnrnham  (4  P.  D.,  93);  Jackson  Martin  (7  P.  D.,2&5);  Mary  K. 
Eastridjj:e  (8  P.  D.,  5);  George  W.  Amos  (ibid.,  271);  James  M.  Marshall 
(ibid.,  395);  James  Duval  (9  P.  D.,  218);  William  Wilson  (10  P.  D.,  232). 

Charles  F,  Borihmcky  alias  Franklin  Brown 249 

RESTORATION. 
Inerease. 
Claimant  having  been  a  pensioner  under  the  act  of  June  27,  1890,  at  the  rate  of  $6 
per  month,  his  name  was  droppe<l  from  the  roll  under  said  act,  and  was  placed 
on  the  roll  under  the  general  law.     September  16,  1896,  he  filed  a  claim  for 
renewal  and  increase  under  the  act  of  June  27,  1890,  which  was  allowed  by 
reissue  on  October  7, 1897,  at  $10  per  month  from  date  of  filing — September  16, 
1896. 
Beldj  That  this  was  error.    As  the  claim  was  one  for  restoration  his  name  should 
have  been  restored  at  the  rate  of  $6  Instead  of  $10,  as  increase  can  only  com- 
mence from  the  date  of  the  certilicate  of  medical  examination  showing  an 
Increased  disability  under  section  4698^,  Revised  Statutes. 

George  Balizer 37 

REVENUE  CUTTERS. 

{See  Service,  401.) 
SECTIONS  4704,  4705,  4707,  AND  4723,  REVISED  STATUTES. 

(-Sf<*  Dependent  Relatives,  104.) 

SECTION  4705. 

{See  Marriages  of  Slav^es,  75.) 
SECTION  4713,  REVISED  STATUTES. 

{See  Limitation,  417.) 

SECTION  4715,  REVISED  STATUTES. 

{See  Payment  of  Pension,  281 ;  Reimbursement,  84.) 

SECTION  4716,  R.  S.,  AND  ACT  JUNE  27.  1890. 

{See  Disloyalty,  86,  125.) 

SERVICE. 

(iS^e  Discharge,  14;  Identity,  33.) 
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Act  Man}li  25,  1862. 
This  officer  was  appointed  a  captain  in  the  Engineer  Corps  of  United  States  Voliin- 
teen.  He  served  mure  than  ninety  days  in  that  capacity  dnriug  the  war  of  the 
rebellion,  received  payment  therefor,  and  was  honorably  discharged  from  said 
service. 
Held,  That  he  comes  within  the  provisions  of  the  act  of  June  27, 1890,  and  is  entitled 
to  pension  thereunder. 

In  re  Radunch ^ 58 

Act  Jannary  29,  1887. 
A  soldier  who  enlisted  in  the  Regular  Army  April  7,  1848,  and  assigned  to  a  battery ' 
which  left  Fort  Columbus,  N.  Y.,  for  Vera  Cruz,  Mexico,  May  11, 1848,  where 
he  arrived  May  31, 1848,  one  day  after  the  termination  of  the  war,  and  was 
ordered  from  Vera  Cmz  to  New  Orleans  June  4, 1848,  where  he  arrived  June 
17, 1848,  and  thence  to  Governors  Island,  N.  Y.,  July  15, 1848,  did  not  actually 
serve  sixty  days  in  Mexico,  or  on  the  coasts  or  j^ontier  thereof,  or  en  route 
thereto,  and  his  widow  is  not  entitled  to  a  pension  under  the  act  of  January 
29, 1887.     Case  distinguished  from  that  of  Elizabeth  Young  (9  P.  D.,  44). 

Lanif  Bouday  (widow) 139 

It  appearing  from  the  official  record  of  the  military  service  of  the  deceased  soldier 
during  the  Mexican  war  that  he  was  not  in  the  military  service  of  the  United 
States  for  sixty  days  during  said  war,  and  did  not  serve  sixty  days  with  the 
Army  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or 
en  route  thereto  during  said  war,  this  appellant  has  no  title  to  pension  as  his 
widow  under  the  provisions  of  the  act  of  January  29,  1887. 

Mary  F.  Morriaon  (widow) 425 

Act  June  27,  1890. 
Claimant's  enlistment  being  on  January  9,  1866,  it  is  incumbent  upon  him  to  prove, 
before  he  can  be  accorded  a  status  under  the  act  of  June  27,  1890,  that  his 
service  was  in  aiding  the  suppression  of  the  forces  of  the  Confederate  army 
or  navy.  (Following  the  holdings  in  the  cases  of  John  Barleyoung,  7  P.  D., 
453,  and  Edward  Farrell  et  al.,  7  P.  D.,  532.) 

Charles  McQuay 18 

dvilian  employees. 
An  acting  assistant  or  contract  surgeon  is  not  pensionable  under  section  2  of  the  act 
of  June  27,  1890. 

Harvey  E,  Bowles 133 

1.  'Service  as  pilot  does  not  bring  a  claimant  within  the  class  of  persons  entitled  to 

pension  under  the  provisions  of  section  2  of  the  act  of  June  27,  1890. 

2.  The  words  "all  persons''  in  said  section  are  limited  by  the  context  to  those  ])er- 

sons  "who  served  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States  during  the  late  war  of  the  rebellion  and  who  have  been  honor- 
ably discharged  therefrom,"  and  do  not  include  a  person  who  served  iu  the 
capacity  of  a  civilian  employee  or  nonenlisted  person. 
See  cases  of  Angelina  Coney  (7  P.  D.,  390) ;  Anna  M.  Whalan  (9  P.  D.,  a46) ;  John 
Laughlin  (ibid.,  466) ;  Henry  N.  Haynie  (ibid.,  304). 

John  H.  Meeker 182 

1.  The  legal  status  of  a  man  who  becomes  a  voluntary  substitute  for  a  soldier,  and 

serves  and  is  discharged  in  the  name  of  the  soldier,  is  that  of  a  civilian,  as 
he  was  never  enlisted  or  mustered  into  the  military  service  of  the  United 
States.  (Christian,  alias  Ernest,  Ulrich,  4  P.  D.,  411 :  Henry  Bell,  5  P.  D.,  196, 
and  Mary  Brady,  9  P.  D.,  305. ) 

2.  A  civilian  who  served  with  the  Army  or  Navy  has  no  pensionable  status  under 

section  2  of  the  act  of  June  28,  1890.     (John  Laughlin,  9  P.  D.,  466.) 

P.  D.— VOL.  10 32 
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3.  The  time  lost  by  desertion,  wbere  the  deserter  retume<l  to  lli^  organization  and 

was  pardoned  under  tbo  President's  proclamation  of  MarcU  11, 1865  (13  Stiit. 
L.,  752),  is  excluded  in  estimating  tbe  ieugtb  of  service  required  under  section 
2  of  tlie  act  of  June  27, 1890. 

4.  The  evidence  in  tbis  case  shows  that  claimant  is  entiiled  to  a  credit  of  bat  one 

month  and  six  days'  service  in  tbe  late  war  of  tbe  rel»eIlion,  under  tbe  act  of 
•June  27, 18i10,  which  requires  ninety  days'  service  to  entitle  a  soldier  to  a 
pension. 

John  S.  iniHamn 1*59 

Indian  Wars. 
Under  the  act  t)f  July  27,  1892,  service  rendered  in  the  Black  Hawk  war,  the  Creek 
war,  tbe  Cherokee  disturbance,  or  tbe  Florida  war  with  tbe  Seminole  Indiann 
must  be  rendered  in  one  of  the  wars  therein  expressly  uume<l.  No  other  or 
diftereut  military  service,  even  though  rendered  in  the  United  States  Army 
during  the  period  named  iu  said  act,  would  be  a  pensionable  service. 

Elizabeth  W.  JVood  (iridow) 26 

Kiiionri. 
Tbe  organization  in  which  the  claimant  served  was  a  purely  State  organization, 
which  does  not  come  within  tbe  terms  of  the  joint  resolution  approved  Febru- 
ary 15,  1895,  and  whose  members  are  not  entitled  to  pension  under  either  the 
act  of  June  27,  1890,  or  section  4722  of  the  Revised  Statutes. 

Frederick  lirennecke 19 

The  report  of  the  Hawkins-Taylor  Commission  shows  an  actual  military  rerviee  ren- 
dered to  the  Unite<l  States  by  the  claimant  of  only  forty-five  days. 
Tbe  report  from  tbe  adjutant-general  of  Missouri,  showing  an  interval  of  one  linn- 
dred  and  two  days  between  date  of  enrollment  and  date  of  disbandmeut  of 
company,  is  not  competent  evidence  as  to  tbe  '^  actual  military  service  rendered 
tbe  ITnited  States,"  and  no  other  service  can  be  taken  into  account  in  consid- 
ering claims  to  pension  under  the  act  of  June  27,  1890. 

Francis'  M.  Uaris 270 

Cla:ni:i2it'A  husband  was  a  member  of  the  Missouri  six  months'  militia,  wbioh 
organization  was  never  in  tbe  United  States  service,  and  she  has,  therefore, 
no  pensional>le  status  under  the  act  of  Juue  27,  1890. 

Martha  Patterson  {widaic) 8 

Master  oat  to  recede  commission. 
The  claimant's  husband  having  been  discharged  from  tbe  service  as  surgeon  of  tbe 
Second  Ohio  Cavalry  for  the  purpose  of  enabling  him  to  accept  an  appoint- 
ment from  tbe  governor  of  Ohio  as  surgeon  of  the  Eighty-ninth  Obio  Infantry, 
and  having  been  drowned  while  on  bis  way  to  join  tbe  latter  regiment  and 
before  being  mustered  in,  it  is  beld  that  he  was  not  in  tbe  military  service  of 
tbo  United  States  at  tbe  time  of  bis  death  and  that  his  widow  is  not  entitled 
to  pension  under  existing  laws. 

Helen  A,  M,  Taylor  {widow) 188 

Revenue  Cutters. 
Tbe  claimant  served  on  board  tbe  revenne  cutter  Joe  Lane,  which  was  under  orders 
of  tbe  President  to  cooperat<e  with  the  Navy,  but  it  does  not  appear  that  said 
vessel  was  ever  in  actual  cooperation  therewith. 

Daniel  M.  Means 401 

SLAVES. 

{See  MARKIA(iE  AND  DiVOKCK,  254.) 

SPECIAL  ACT. 

{See  CoNSTKUCTiox,  99.) 


INDEX   TO   DECISIONS.  499 

SPBCIAI.  EXAMINATIONS. 

(5ee  Practice,  390.) 

STARE  DECISIS. 

(See  Res  .Judicata,  249.) 

SUBSTITUTION. 
{See  Attorneyship,  143.) 

SUPPICIBNCY. 

{See  Evidence,  92,  289.) 

SUFFICIENT  AVERMENTS. 

(iSee  Declarations,  359.) 

TENNESSEE. 

(See  Marriage,  328.) 

TWO  CLAIMS  AND  TWO  FEES. 

(See  Fee,  198.) 

UNDERQOINQ-  PUNISHMENT. 

{See  Line  of  Duty,  37.) 

WIDOWS. 

(See  Dependence,  326;  Dependence  Act,  June  27, 1890,  9;  Remarriage,  324.) 

WIDOW'S  PENSION. 

(See  Marriage,  12.) 

WOOD  ALCOHOL. 

(See  Link  of  Duty,  376.) 

o 


Bookbinding  Co.,  Inc. 

100  Cambridge  St. 

Charlestown,  MA  02129 


^ 


